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JAMES M. VEACH ET AL. VS. ADA S. RICE ET AL. l 


In the United States Cireuit Court for the Northern District 
of Georgia. 


To the judges of the United States circuit court for the northern 
district of Georgia. 

The hill of complaint of James RR Rice and his wite, Ada S. Rice, 
citizens of the State of Tennessee and residing in the county of 
Davidson, in said State of Tennessee, bring this their bill of com- 
plaint against Frank P. Gray and against his wife, Cora M. Gray, 
and also against the said Frank IP. Gray, as administrator of the 
estate of Lewis Tumlin, deceased, and against the said Frank P. 
Gray, as guardian of the said Cora M. Gray; Napoleon B. Tumlin, 
George H. Tumlin, Lula T. Lyon, John 8S. Leake, John W. Gray, 
William T. Wofford, Absalum P. Wofford, James M. Veach, Edwin 
M. Price, Noah King, Thomas W. Leake, A. C. Trimble, Joel H. 
Dyer, William W. Rich, Nelson Gilreath, John J. ILoward, Robert 
L. Rogers, William I. Benham, Francis M. Ford, Miles G. Dobbins, 
and Thomas Warren Akin, all citizens of the State of Georgia and 

residing in the county of Bartow, in said northern district of 
2 Georgia; Mary L. Spencer, also a citizen of said State of 

Georgia and residing in the county of Walton, in said north 
ern district of Georgia; A. W. Mitchell and John Neal, citizens of 
the said State of Georgia and residing in the county of Fulton, in 
said northern district of Georgia, and Henry C. Ramsvur, adminis- 
trator on the estate of Lewis R. Ramsour; John G. B. Erwin and 
Henry C. Erwin, all citizens of said State of Georgia and residing 
in the county of Gordon, in said northern district of Georgia. 

And thereupon your orator and oratrix complain and Say that on 
the second day of June, LS7o. one Lewis Tumlin, of the county ot 
Bartow, Georgia, died intestate, leaving at his heirs-at-law his widow, 
Mary L. Tumlin, now the said Mary L) Spencer, she having since the 
death of said Tumlin intermarried with one H. L. Spencer, of the 
county of Walton, in said State; his sons, Napoleon B. Tumlin and 
George Il. Tumlin; his daughter, your oratrix, the said Ada 8. 
Rice, formerly Ada S. Tumlin, said Lula T. Lyon, formerly Lula 
Tumlin, said Cora M. Gray, formerly Cora M. Tumiin, and one Lewis 
T. Erwin, the son of a deceased daughter, who, complainants are in- 

formed and believe, has since sold and conveyed lis interest 
2? in said estate to sald John Ss. Leake and how has ho interest 

in the subject-matter of this suit, each of whom upon his 
death were entitled to one-seventh part of his estate, his widow 
having elected to takea child’s part in lieu of dower; that his estate at 
the time of his death consisted of several valuable tracts of land in the 
county of Bartow and other counties In Georgia, a farm in the State 
of Alabama, city property in Cartersville, in said county of Bartow, 
wild lands in Bartow and other counties of said State, and personal 
property of almost every kind and description, including cash, bank 
stocks, notes, accounts, mortgages, and other assetés, rights, and 
credits, said estate being of the aggregate value of about three hun- 
dred thousand dollars. 
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And immediately after the death of the said Lewis Tumlin, and 
without the knowledge and consent of complainants, said Frank 
P. Gray, who had intermarried with said Cora M. Gray, and said 
Napoleon Lb. Tumlin obtained temporary letters of administration 
on said estate, and on the 11th day of June, 1875, gave bond as 

temporary administrator in the sum of two hundred thou- 
4 sand dollars, with the said Abda Johnson, William T. Wof- 

ford, John W. Gray, James M. Veach, and Edwin M. Price 
iS sureties, certified COD of which bond Is hereto attached, marked 
“ Exhibit A,’ to which, as well as to all the other exhibits of this 
bill hereinafter named, complainants pray they may have the usual 
leave of referance. 

That said temporary administration continued until the second 
day of August, 1575, during which time said Frank P. Gray had 
the actual control and management of said estate, the connection 
of said N. Bb. Tumlin therewith being, as complainants are informed 
and believe, only nominal, 

That on said second day of August, 1875, said Frank P. Gray and 
one John A. Erwin obtained permanent letters of administration on 
said estate and gave bond as such in the sum of six hundred thou- 
sand dollars, with *the said Abda Johnson, William T. Wofford, 
John W. Gray, James M. Veach, Edwin M. Price, Noah King, A. C. 
Trimble, Joel H. Dyer, William W. Rich, James ©. W offord, Nel 
son Gilreath, John J. Howard, Robert L. Rodgers, William |. Ben- 

ham, John S. Leake, A. W. Mitehell, John G.- B. Erwin, 
5 Henry C. Erwin, and the said Lewis R. Ramsour, the in- 

testate of the said Henry C. Ramsour, and one Thomas Stakley 
and one Thomas Tumlin, as sureties on said bond, a certified copy 
whereof is hereto attached, marked “ Exhibit B;” that the said John 
A. Erwin has‘since that time removed from the State of Georgia to 
the State of Tennessee and the said Thomas Tumlin has sinee that 
time removed from the State of Georgia tothe State of Alabama, and 
both how reside outside of the northern district of Georgia ; that the 
said Thomas Stokely has died intestate and no letters of administra- 
tion have been granted on his estate until within less than twelve 
months before the filing of this bill; that said Abda Johnson died 
while this bill was being prepared, to wit, on the 10th day of July, 
ISS1, and, whether he died testate or otherwise, his estate is now 
unrepresented, and for these reasons said Erwin, Tumlin, and Stokely 
and Johnson are not made parties: that said Lewis R. Ramsour also 
died intestate and said Henry C. Ramsour has qualified as adminis- 
trator on his estate and, as such, is made a party; that the joint 

administration of said Frank P. Gray and John A. Erwin 
() continued from the 2nd day of August, 1875, until the 2nd 

day of May, 1876, when the said John A. Erwin resigned and 
lis resignation Was accepted by the eourt of ordinary of the county 
of Bartow. 

Complainants show that either said Gray nor said Erwin were 
entitled by law to letters of administration on said estate, nor were 
they the choice of the majority of the heirs of said estate, but their 
appointment was due to the fact that said Mary L. Spencer was en- 
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titled by law to said administration and. if she desired so to do, to 
associate some other person with her, and she had selected the said 
Gray, and the heirs believed it would be better for said John A. 
Erwin, who had no interest in said estate, to be associated with said 
Gray, who was then young and inexperianced, especially as the said 
Erwin had the reputation of being an excellent business man, rather 
than have said administration on this large and valuable estate cast 
upon the widow, who was wholly unaequainted with business, 
and said Gray, who had just attained his majority. 
Complainants and the other heirs were induced to consent 
7 to this arrangement by the special promise of said Erwin to 
give his personal attention to the business of this estate until 
it was wound up, but their expectations were disappointed by the 
wesignation of said Erwin in less than twelve months after his quay: 
fication and the conduct of said Gray in said administration, as 
hereinafter set forth. In fact complainants are informed, believe, 
and charge that said Erwin became so much dissatisfied with the 
conduct of his co-edministrator and so much alarmed at the liability 
with which he was threatened that he resigned his trust to avoid 
the consequences of said Gray’s waste and mismanagement, and even 
consented to surrender to said Gray his commissions and compensa- 
tion for the sum of three hundred dollars, provided Gray would 
i-demnify him and his securities against loss, which the said Gray 
accordingly did, and thereupon said Gray became sole administra- 
tor against the consent and at the protest of all the heirs, except 
Cora M. Gray and Mary L. Spencer, and gave bond as sole adminis- 
trator in the sum of one hundred anid forty thousand dollars, with 
the said Abda Jobnson, William T. Wofford, Kdwin M, Price, 
$ Noah King, William W. Rich, John W. Gray, Nelson Gil- 
reath, James C. Wofford, John S. Leake, and Thomas W. 
Leake as sureties, certified copy of which bond 1s hereto attached, 
marked “ Exhibit C.” 

That on the eighteenth day of October, 1877, said Wilham T. 
Wofford, James C. Wofford, and William W. Rich applied to be re- 
lieved from their suretyship on the bond aforesaid on account of 
their want of confidence in said Gray, and were so relieved, and said 
Gray gave a new bond as such administrator for the same sum, with 
the said Abda Johnson, Nelson Gilreath, Noah King, John S. Leake, 
Thomas W. Leake, Thomas Tumlin, John W. Gray, Absalum P. 
Wofford, and Francis M. Ford as sureties, certified copies of which 
bond is hereto attached, marked “ Exhibit D.” 

That on the sixth day of May, 1878, said Noah King applied to 
be relieved on his bond last aforesaid, and was so relieved, and the 
said Frank P. Gray gave another bond as administrator in the sum 
of one hundred and forty thousand dollars, with the said Abda 
Johnson, Nelson Gilreath, John W. Gray, Absalom P. Wofford, John 
S. Leake, Thomas W. Leake, and Francis M. Ford as sureties, cer- 
tified copy of which bond is hereto attached, marked “ Ex- 

bibit E.” ) 
v That since that time said Gray has continued to act as ad- 
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ministrator under the bond last aforesaid, and is still in possession 
of the effects of said estate not heretofore disposed of. 
Complainants further show that previous to the death of said 
Lewis Tumlin he made advancements to some of his children, 
amounting in all to about thirty-seven thousand, dollars, and on the 
2d day of October, 1875, a distribution of property in kind was 
made, and each of the heirs reecived twenty-four thousand dollars, 
including the advancements. Complainants further show that since 
that time said administration has made no distribution on account 
of said estate, and complainants have only received about the sum 
of one hundred and eighty dollars, while they are informed aid 
believe that said Mary L. Spencer has received about three thousand 
dollars; said George H. Tumlin about eleven hundred dollars ; said 
Lula 'T. Lyon about fifteen hundred dollars, and said Cora M. Gray 
has received about eighteen hundred dollars, besides the various 
sums settled on her by her husband, as hereinafter set fourth. 
10 Complainants further show that at the time of the death 
of the said Lewis Tumlin his estate was abundantly solvent, 
and his habilities did not exceed the sum of forty thousand dollars, 
all of which ought to have been long since paid off and discharged 
and the estate fully wound up, and the balance remaining upon 
account of said administration distributed to the heirs of said Tum- 
lin, which said Gray undertook and promised to do by his several 
bonds aforesaid; but, on the contrary, complainants aver that he 
has hitherto neglected and refused to account to the heirs of said 
estate, and the complainants especially, or to pay over to them their 
distributive share therein, which they aver to be of the value of at 
least five thousand dollars, besides the real estate hereinafter named. 
Complainants further show that during said adiministration said 
Frank P. Gray has engaged in numerous illegal acts connected there- 
with, consisting of negligence, waste, mismanagement, and fraud ; 
that he neglected to make outa full and correct inventory in the 
beginning, and has repeatedly failed since that time to make out 
full and complete returns of the affairs of said estate as re- 
11 quired by law, in many instanees failing to account for large 
sums of money received in the course of said administration 
and in others taking credit for sums never paid out or paid out upon 
improper or illegal demands and for unnecessary expenses. As In- 
stances of this negligence, waste, and fraud, complainants aver and 
charge that he has committed the following negligent, illegal, and 
fraudulent acts, to wit: That he neglected to include in the inven- 
tory of said estate the wild lands thereof, amounting to two thousand 
acres or more, or have the same appraised, as required by law. 
That he failed to describe in said inventory the evidences of debt 
belonging to said estate, except by their date and amount, while in 
many instances they consisted of notes and mortgages given by sol- 
vent persons for large sums and containing valid contracts for rates 
of interest ranging from ten to twenty per cent. per annum, by rea- 
son of which negligence the heirs of said estate are unable to ascer- 
tain from said inventory what interest had accumilated on said 
notes and mortgages. 
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12 That on his first annual return he credits himself with two 
and one-half per cent. on the sum of thirty-four thousand six 
hundi*«d and seventy-eight dollars as cash received, including in 
said eleven thousand two hundred and fifty-five & ,°,‘) dollars cash 
on hand at the death of said Tumlin, upon which complainants are 
advised and believe he was entitled to no commissions; that in his 
first annual return he credits himself with three hundred and 
eighteen dollars commissions at ten per cent. on growing CTOpS, 
which complainants are advised and believe is illegal, and so charge. 
That in said first return he credits himself with three thousand 
four hundred and thirty-three ,°) dollars for commissions at three 
per cent. on the property distributed in kind among the heirs, while, 
in fact, the property so distributed consisted mainly of real estate, 
and surveyors and commissioners were paid from the estate to make 
the distribution, which was done in a few days, and with but little 
trouble tothe administrator. Complainants are advised and believe 
that this compensation is illegal and excessive,and socharge. That 
in all of his returns he has credited himself with ten per cent. 
13 commissions on interest collected, including in the amounts 
upon which he charges these comnmissions the interest which 
accrued in the lifetime of Lewis Tumlin, upon which complainants 
are advised and believe he was only entitled to commissions at 
the rate of two and one-half per cent; that upon the returns made 
by him and the said Erwin in the year 1876 he took credit for the 
sum of five thousand four hundred and sixty-eight 4%, dollars, most 
of which was illegal, as before set fourth, and on his annual return 
for the vear 1877 “he again took credit for the same sum and the 
same commissions and compensation. 

That in his annual return for the year 1876 he took credit for the 
sum of four hundred and sixty-seven 5; dollars for commissions 
at the rate of two and one-half per cent. on cash received, including 
in the sums upon which he charged these cominissions a balance of 
six thousand six hundred and forty-three & jy dollars brought 
forward from a previous year upon which commissions had already 
been charged. 

That in his annual return for the year 1877 he took credit 
14 for the sum of four hundred and forty-one %y dollars for 
commissions at two and one-half per cent. on cash received, 
including in the sum upon which he charged this commission a 
balance of seven thousand seven hundred and ninety-nine and Pos 
dollars brought forward from previous year upon which commis- 
sions had already been charged, and that in both of these returns 
for the years 1876 and 1877 he includes all the items of interest col- 
lected during those years, and charges commissions both at two and 
one-half per cent. and ten per cent. 

T ~ at at the time he took charge of the estate he received two notes 
on A. R. Hudgins—one for one thousand dollars, bearing interest 
at twelve per cent. per annum, and one for fifteen hundred dollars, 
bearing interest at eighteen per cent.—upon which said Hudgins 
had paid. to said Tumlin in his lifetime one thousand dollars, upon 
which notes said Hudgins has paid him over thirty-one hundred 
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dollars, and although most of this amount was paid him prior to 
his last annual return he has accounted in his returns for only three 
hundred and seventy-one and ,*y dollars; that he has col- 
ld lected from Isham Alley On a debt due said estate over thirty- 
elght hundred dollars, for none of which he had accounted In 
his returns, when in fact most of 1t was paid Lo him prior LO his last 
return. 

That he has collected of one Randolph Borders on il debt due said 
estate over nineteen hundred and fiftv dollars, for which he has 
never accounted in his returns. 

That he has collected of S. A. Pullam one thousand dollars on a 
debt due said estate, for which he has hever accounted in his re- 
Lurns. 

That in his first annual return for 1876 he accounts for the sum 
of two hundred and twenty-one dollars and {',', dollars as rents of a 
farm in Floyd county, Georgia, for the vear 1874; that since then 
he has accounted for only LWO years’ rent, leaving the rents for the 
balance of the time unaccounted for, and complainants aver and 
charge he has colleeted said rents for all the time, except the years 
ISSO and ISS1. 

That when said Tumlin died he owned a farm in Bartow county, 

Georgia, known as the Creswell place, which had been rented 
16 for that year for twenty-five bales of cotton, worth at least 

twelve hundred dollars, which he collected, or ought to have 
done, and has never accounted for 

That he has collected or should have collect d the rents of a farm 
in Alabama for six years from 1875 to 1880, inclusive, and that he 
has accounted for only three years of said rents, amounting to nine 
hundred and seventy-five dollars, and complainants charge that he 
should have accounted for some like sum for the other three years. 

That in 1876 he sold the mills of said Lewis Tumlin at admin- 
istrator’s sule to said Francis M. Ford for thyjrteen hundred dollars, 
and that te has collected all of said SUN, with Interest thereon, and 
has never accounted for any of it, except the sum of one hundred 
and sixty-two dollars & #,°y. 

Complainants further show that at the time of the death of said 
Tumlin he and one B.G. Pool and one D. W. Kk. Peacock were 
partners in the manufacture of iron under the firm name of B. G. 
Pool & Co.: that said Pool and Peacock were both at that time 
largely indebted to the partnership, and said Peacock was insolvent, 

and sinee that time they have both been adjudged bankrupts; 
7 but complainants are informed and believe that said Pool) 

was able to have paid all of his legal liabilities, as he had an 
interest in a valuable farm in the State of Alabama, worth at least, 
as complainants are informed and _ believe, eight or ten thousand 
dollars, and also a valuable interest in mining property in said 
county of Bartow, which he has since sold for ten thousand dollars. 

That said Gray, soon after he obtained. administration — said 
Tumilin’s estate, tiled his bill in the superior court of Bartow county, 
as administrator, against said Pool and Peacock, alleging, among 
other things, their indebtedness to the partnership, insolvency, 
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waste, and mismanagement as surviving partners and danger of 
loss to the estate of Tumlin, and praying for an injunction, and on 
account of the affairs of said partnership, pending a hearing upon 
this bill, he obtained the consent of Poo! and Peacock to his appoint- 
ment as receiver of the assetés of said partnership, and upon their 
consent was so appointed, without giving bond as such receiver for 

the faithful discharge of his duties, and as such receiver 
1s under said consent order took possession of the effects of 

said partnership, consisting of notes amounting to about two 
hundred dollars, mules, and wagons, with about five hundred dol- 
lurs, and, according to the inventory returned by him as such re- 
ceiver, from four hundred and thirty to four hundred and fifty tons 
uf pig-iron, of the value of about six thousand dollars; all of which 
he has disposed of and converted into money, and, as complainants 


- are informed and believe, he has realized at least that amount; that 


a final decree has been had in favor of said Gray, as administrator, 
in said case against said Pool for five thousand dollars, and against 
suid Peacock for nineteen hundred dollars. This decree extin- 
guished all claim of said Pool and Peacock as partners in the assetés 
of said partnership. Complainants are unable to exhibit certified 
copies of these proceedings to this bill. They have applied to the 
clerk of said court for the same, and were informed that they were 
not on file and had not been enrol-ed; that they were withdrawn 
from the tiles before they were enrolled by some one un- 
1Y known. Complainants further show that said Frank P. Gray 
has made no returns of his accounts as receiver, except an 
inventory of the property and a return of the sales of the mules of 
sald partnership, amounting to four hundred and eighteen dollars, 
— copy of which is hereto attached, marked “ Exhibit F.” 
Complainants are informed and believe that he has colleeted on 
said decree against said Pool two thousand dollars or near that sum, 
which was paid him by said Pool on an agreement to compromise 
suid decree for that amount. Complainants charge that said Pool, 
at the time said decree was obtained, was worth said sum of five 
thousand dollars, and the debt Was therefore solvent. and that said 
Gray knew his condition, and that this settlement was waste in said 
administration, and that of the sum so collected he has accounted 
for only four hundred and forty-seven dollars. Complainants fur- 
ther show that, to the best of their knowledge, information, and be- 
lief, the liabilities of said Bb. G. Pool and Co. amounted to only about 
six thousand dollars, and that the effects of said partnership 
20) going into his hands as receiver were amply sufficient to pay 
off and discharge said debts and should have long since been 
paid by him as receiver, but, instead of doing SO, complainants show 
that on the 15th of February, 1878, he paid to the Planters’ and 
Miners’ Bank the sum of nine hundred and eighty-six #%; dollars 
on a debt of said firm and took credit upon his returns as adminis- 
trator for that year for that amount, and permitted one Silas Ste- 
phens and Aaron Knight and R. W. Satterfield and others to recover 


judgements against him as administrator for the principal sum of 
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per cent. per month—these judgements were obtained in the courts 
of Bartow county, Georgia—and also permitted Pique, Manier, and 
Hall to obtain judgement in the United States circuit court for the 
northern district of Georgia for about fourteen hundred dollars, prin- 
cipal and interest, when he had means in his hands. as receiver to 
pay off and discharge the same; and complainants aver 
and charge that he not only neglected to do so, but they 

are informed and believe that he procured said Miles 
2] G. Dobbins to take control of all of said executions and hold 

them up for his benefit by agre-ing to pay to said Dobbins 
excessive and usur-ous rates of interest. and has in fact paid him, 
besides other sums paid out and promised, over two hundred dollars 
interest on these debts, for which he has taken eredit on his returns 
as administrator ; and complainants further show that, notwithstand- 
ing the fact that he had the funds aforesaid in his hands as receiver, 
as well as the funds aforesaid in his hands as such administrator, he 
has failed and neglected to protect said estate against said exe- 
cutions. 

Complainants in this connection respectfully show that said Lula 
T.. Lyon heretofore filed her bill against said Gray as administrator 
in the superior court of Bartow county, Georgia, seeking an account 
of her distributive share in said estate, and praying an injunction 
to restrain said Gray from selling the real estate of said ‘Tumlin, 

which he was on or about the first day of January last 
Zz seeking to do, which Injunction SO prayed had been granted 

by the judge of said court and had duly issued ; and com- 
plainants aver and charge that said Gray permitted said Dob- 
bins to have said execution in favor of Pique, Manier,and Hall 
to be levied upon all or about all of the real estate of said deceased, 
consisting of part ol the city property of said estate in the 
city of Cartersville, Georgia, of the value of about one thousand dol- 
lars, and twenty-seven lots of land, containing about one thousand 
and eighty acres, In the seventeenth district of Bartow county, of the 
value of at least two dollars per acre, and also on a farm in Floyd 
county, Georgia, consisting — two hundred and fifty acres, of the 
value of four thousand dollars, and the farm in Fleyd county was 
advertised for sale at marshal’s sale in the city of Atlanta on the first 
‘Tuesday in July, 1881; and the complainant shows that said Dob- 
bins had filed with the marshal the other executions hereinbefore de- 
scribed, issued from the State courts in favorof Knight and Stephens 
and Satterfield, amounting to some two thousand dollars, with in- 

structions to collect them at said sale, they being older liens 
93 than that of Pieque, Manier, and Hall, and at the same time 

permitted one John Neal, by his attorney, who is also the 
attorney of the said Gray, to notify the said marshal to hold up any 
apply any moneys raised by the sale of said property under said fi, 
fa. to be applied to two executions, one in favor of John Neal against 
said Thomas Tumlin and Lewis ‘Tumlin as security, and another 
in favor of N. L. Angier, trustee, against said Gray as administrator, 
both of which, in the aggregate, amounted to between eight and 
nine thousand dollars, the tacts In reference to both of which ure 
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hereinafter more fully stated, and neither of which, as complainants 
are advised and believe, is now a just demand against said estate. 
Complainants charge that said Miles G. Dobbins was well informed 
of the condition of said Gray’s account as receiver of the effects of 
5. G. Pool & Co. and his duty as such receiver, and was also well 
informed of his conduct and his obligations as administrator of said 
estate, not only at the time he made said arrangements with said 
Gray for said rates of interest but all the time since, and com- 
24 plainants charge that said levies were advertised and permit- 
ted to be advertised by said Gray after the injunction was 
granted, as hereinbefore described, for the purpose of bringing all of 
said lands to sale and applying the proceeds to the payments of the 
debts aforesaid and the interest aforesaid which he had agreed to 
pay said Dobbins and the said debts to said Neal hereinafter de- 
scribed, which purpose, complainants charge, was know- to said 
Dobbins. As evidence of this complainants state that James L. 
tice had been in the city of Cartersville for some fifteen days before 
said first Tuesday in July, endeavoring to procure a settlement of 
the distributive share ‘of his wife. Ada S. Rice, in said estate, and 
also at the same time, if possible, to bring about a settlement between 
said Gray and the other distributees, and especially Napoleon B. 
and George H. ‘Tumlin, who- he was authorized to represent In a 
settlement; that during that time he had daily interviews with said 
Gray, and said Gray well — never informed him that said sale was 
pending and would take place on said first Tuesday until the 
Saturday night before, about dark, and the intervening 
as Sunday and Monday were both holidays, so that complainant 
was practically deprived of all opportunity in the ordinary 
way of business of taking any steps to prevent said sale. It was 
certainly too late for legal proceedings; he did, however, succeed in 
raising money sufficient to attend said sale and prevent it by paying 
off said fi. fa. and protecting said property from sale. Complainants 
show that when they first learned of this sale that J. L. Rice went 
to said Dobbins to see what arrangement could be made to prevent 
said sale, and proposed to said Dobbins LO pay him the amount of 
said fi. fa. and take a transfer of the same, which Dobbins refused 
to do unless he was paid his other executions or all the heirs of said 
estate would agree to waive all objection to said executions and con- 
sent to said real estate to be sold for their satisfaction. Complainant, 
J. L. Riee, then went to Gray and tried to get him to prevent salcl 
sale, which Gray proposed to do but only on condition that the heirs 
of said estate would agree in uniting that said executions 
26 were valid and promise to pay them in ninety days or consent 
to a sale of the lands to pay them. ‘This complainant refused 
to do, and upon Dobbins’ refusal to accept the money and transfer 
said fi. fa. he paid the full amount thereof to the United States 
marshal, being the sum of fourteen hundred and thirty-five and 5% 
dollars. Complainants aver and charge that said Miles G. Dobbins, 
In this transaction, attempted to use said United States court execu- 
tion to compel the payment of said State court fi. fas., apparently 
with the consent and approval of said Gray, and complainants being 
2—454 
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thus forced to pay off said fi. fa. to prevent the sacrifice of said lands 
they are advised and believe that they are entitled to be repaid the 
nioney so paid out in the same order of distribution that said ft. fa. 
was originally entitled to be paid. 

Complainants further show that at the time of the death of the 
said Lewis Tumlin said Thomas Tumlin was indebted to said John 
Neal on a note about twenty-one hundred dollars, bearing interest 

at 1S per cent. per annum, upon which note said Lewis 
27 Tumlin was security; that said Thomas Tumlin was at that 

time solvent, but soon began to be in failing circumstances, 
and the heirs of said estate were anxious for the estate to be relieved 
from said lability, and, finding that one of said heirs, Napoleon Bb. 
Tumtiin, was indebted to said Thomas Tumlin about twenty-four 
hundred dollars, it was arranged among the parties that said Gray 
should loan said Napoleon B. Tumlin that sum out of the funds of 
the estate of Lewis ‘Tumlin, and said sum of money was to be taken 
by Gray, and by mutual arrangement between Gray, Napoleon B., 
and Thomas Tumlin, was to be paid by said Gravy to said Neal and 
thus extinguish the debt of Thomas Tumlin to Neal and Napoleon 
Bb. to Thomas Tumlin. Said Napoleon B. at the same time gave his 
note, and mortgage to secure the notes, to said ¢ Wray as administrator, 
which note and mortgage said Gray has since collected in money 
from said Napoleon b. Tumlin, but not withstanding this arrange- 
ment he bas not paid off said debt, but, on the contrary, permitted 
anid Neal to reeover judgement against said Thomas Tumlin and 

himself as administrator, which now stands open agalnust said 
28 estate for about fifteen hundred dollars, while said Thomas 

Tumlin has in the meantime removed from the State, and 
has left no property in the State that can be subjected to said debt. 
During all this time, until within the last vear or so, said debt could 
have been collected out of said Thomas Tumlin by due dilligence, 
but instead of compelling its payment said Neal and Gray agreed, 
in consideration of a high rate of interest said note was bearing, to 
extend from time to time the payment thereof. Complainants are 
advised and believe that said Gray had no authority to make said 
contracts as administrator to extend the liability of said estate as 
securety, but whether he had or not he is nevertheless, complain- 
ants charge, liable to account to the heirs for any loss they may 
sustain on this account. 

Complainants further show that on the 15th day of January, 1875, 
one N. L. Angier, as trustee, recovered against said Gray, as admin- 
istrator of said ‘Tumlin, in the superior court of Bartow county, a 

judgement, which on the 21st day of June, 1879, amounted to 
29 tifteen thousand six hundred and seven and , dollars, 

and on that day he took the receipt of Thomas Warren Akin, 
plaintiffs’ attorney, for that sum in full of principal, interest, and 
cost on this judgement, and in his annual return for the year 1879 
he took credit for that sum and returned said receipt for a voucher. 
Complainants show, however, that he in fact, instead of having the 
execution issued from said judgement entered satisfied and so re- 
turned, he caused the same to be delivered Lo sald John Neal ais ali 
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open fi. fa. against said estate, and either himself transferred it to 
him or had it done, and at the same Lime, or soon after, transfer-ed 
to him notes belonging to said estate, well secured by mortgage, on 
Rh. W. Young and P. M. B. Young for over six thousand dollars. 


This wis done to secure a loan by Sila Neal to ¢ Wray for largely over 


seven thousand one hundred dollars upon which Gray was to pay 
usurious interest, as complainants are informed and believe, at the 
rate of one per cent. per month. Said execution and said notes and 
the Young's mortgage to secure them are now in the possession and 

custody of said Thomas Warren Akin, who claims to hold 
30) them, as attorney, for collection, to be applied when collected 

to the balance claimed on judgement by said Neal. Com- 
plainants are advised and believe that said execution ought to be 
entered satisfied and said notes and mortgage surrendered. All the 
executions controlled by both Neal and Dobbins have been levied 
on the property of said estate. 

Complainants further show that there went into his hands, as ad- 
ministrator, notes on ‘i Ss Clay ton, who was insolvent, for over two 
thousand dollars. The consideration of these notes was a tract of 
land in Bartow county, the title to which was in said Tumlin, and 
was retained by him to secure the payment of the purchase-money. 
Said Gray sued said notes to judgement and brought said land to sale 
for said debt, and caused it to be bid off for his wife, Cora M. ¢ ray, for 
five hundred and fifteen dollars, and she has since conveyed it to 
John 8. Leake, who had notice of all the facts. Complainants charge 
that said land was worth the amount of said debt. In fact, said Mary 

L.. Spencer under an arrangement with said Clayton and one 
Jl Hunneycutt, offered to pay to said Gray said sum and take a 

deed to said land, which (ray refused to do, but actively en- 
gaged in bringing the same to sale and preventing competition at 
the sale, and himself procured one N 2 Kaves Lo bict it off for said 
Cora M. Gray, and he has not even accounted in his returns for 
said five hundred and fifteen dollars 

Complainants are advised and believe that they are entitled to 
have said sale set aside as fraudulent and void, or to compel said 
Gray to account for the full amount of said notes at their election. 

Complainants further show that there went into his hands as ad- 
ministrator the following notes on one John W. Wofford, one due 
November 23d, 1872, for three hundred dollars; one due Feb’y 23, 
1872, for three hundred and fifty-nine and ,°¢ dollars; one due 
Sept. 28, 1874, for ninety dollars; one due May Ist, 1875, for fifty- 
seven and 4% dollars, and two other notes, dated Jan’y 14, 1874, 

each for one thousand dollars, bearing interest at ten per cent. 
oz per annum, well secured by mortgage on a house and lot in 

the city of Cartersville, known as the Wofford house,on Market 
street. Said Wofford was an attorney-at-law and resided in Carters- 
ville until January, 1877, when he becatne hopelessly insolvent and 
removed to Missouri. At the time he left he claimed to have an 
account against said Tumlin and Gray as administrator for profes- 
sional services for twenty-two hundred and three and ,¢’5 dollars, 
upon which had been paid eight hundred and seventy-four and #4’, 
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dollars. This account was afterwards settled by surrendering all of 


the said notes except the two notes for one thousand dollars each, 
and said Gray took the rec Ipt of said N. P. Wottord, who claimed 
to be the transferee of said account in favor of John W. Wofford 
for five hundred dollars, and said Garay has taken credit upot his 
returns for that sum. ‘This payment, if in fact made, complainants 
aver was waste, because at the time of said pretended payment there 
was due on said two notes not surrendered, including Interest, over 
three thousand dollars, and the mortgage- property was not sufficient 

tosecure their payment. In fact,said mortgage had been fore- 
Oe closed and the propre rty b-ought to sale and sold fortwenty-live 

hundred dollars and the balance on said notes and mortgage 
will provea total loss. And complainants further show that he placed 
the notes and mortgage aforesaid for collection in the hands of A. P. 
W offord, ali attorney-at-law, a brother of said John W. Wofford, one 
of said (iray’s sureties, and who claimed to be transferee of all the 
said J. W’. W oftord’s property, and had procecdings instituted Lo 
foreclose the same. Pending the proceedings to foreclose said mort- 
gage one Joel ‘T. Conyers procured a fi. fa. to be levied on said mort- 
gaged property and had it brought to sheriff’s sale under his fi. fa., 
the lien of which was inferior to the mortgage. Said A. P. Wofford 
was the attorney of said estate and as such attended said sale to 


represent its interest, and as such gave public notice at the sale of 


the existance of the Mortgage, after which he procured it to be bid 
off for im for the sum of five dollars. Complainants charge that 
the effect of this purchase was to vest the titlein him for the benefit 

of said estate, and that he took the same in trust for the heirs 
of and creditors. Complainants are unable to state what COll- 

veyance was made by the sheriff, but they do show that said 
Gray since said sale has annually paid the insurance and tax on 
said property and taken credit for said amounts in his accounts as 
administrator. Said mortgaged property is charged to be of the 
yearly value for rent of one hundred and fifty dollars, and for the 
last four years has been occupied by tenants of said Gray or Wof- 
ford or both of them. Complainants claim that they are entitled to 
an account for the rents during that time. 

Complainants furthershow that said Gray, after his appointment as 
administrator, as they are informed and believe, emploved one John 
W. Wofford as an attorney for said estate, and also Abda Johnson, and 
after the removal of said John W. Wofford the tirm of Stansell and 
Wofford and A. P. Wofford, as successor of J. W. Wofford: and com- 
plainants are informed and believe and so charge that there was 
an agreement with some, if not all, of said attorneys to divide with 


him their fees and commissions, giving to said Gray one-half 


35 of the same, and he has since taken credit on his returns as 

paid to John Wofford six hundred dollars, to Stansell and 
Wofford and A. P. Wottord over two thousand dollars. and to Abda 
Johnson about eight hundred dollars. Complainants aver that he is 
only entitled to credit on his accounts as administrator to the amount 


actually paid to said attorneys, and that only upon strict proof of 


the necessity of their employment and the value of their services. 
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Complainants further show that on the 22d day of October, 1875, 
he paid to Abda Jolinson nine hundred and sixty-nine dollars upon 
il pretended claiin in favor of W. W. Rich, former sheriff of Bartow 
county, for balance of purchase-money of a tract of land bought by 
said Tumlin at sheriff's sale in the year 1868, and took credit upon 
his returns for that sum. Complainants charge that this debt was 
barred by the statute of limitations in the lifetime of said Lewis 
Tumlin, even if it had not been paid. 

Complainants further show that on his return for the year 
Ob 1879 he takes credit for the sum of six hundred and twenty 
dollars, “as overcharge in the return of 1876 as colleetion on 
Stokely note,’ when in fact said Stokely had paid him said sum on 
a debt due said estate; and complainants are Informed and believe 
that said Stakley has never made any claim for the repayment of 
the same, and has never, in fact, been repaid; said sum was paid to 
said Gray and put to his credit, as adm'r, in Planters’ and Miners’ 
Bank, and said entry discharging him from said collection is incor- 
rect. 

Complainants further charge that in the year 1875 said Gray sold 
to Gailreath and Son. merchants it} Cartersville, the cro} of cotton 
raised that year on the lands on said Lewis Tumlin for about fifteen 
hundred dollars, and that, although said cotton was a ready-cash 
commodity, vet sald Gray has never collected Or hever accounted 
for seven hundred and fifty dollars of said sum, besides interest on 
it, for which complainants are advised and believe and charge he is 
liable. 

Complainants are informed and believe, and so charge, that 
od Lewis ‘Tumlin, At the Lime of his death, owned a one-third 
interest in a newspaper known as the “ Express,” published 
in Cartersville, Ga., together with the printing-press and its attach- 
ments, the good will, ete.,of said business, and subsequently said Gray 
sold to one Willingham said press and took his note therefor for 
the sum of two th yusand dollars, and afterwards said — enforced 
an attachment against said Willingham and had said _ press, ete., 
sold at s-eriff’s sale, when he bid in the same for himself for the 
sum of fourteen hundred and five dollars, which sum said Gray has 
never charged himself with as administrator, nor has he accounted 
in his returns for any part of said sum or for any rents from said 
press, as he in good faith should have done. 

Complainant's charge that at the time of the death of said Tum- 
lin he owned two-ninths interest In what was known as the Euhar- 
lee Mills, a valuable flour mill in said county, and that said Gray 

has received the income from said mills ever since he has 
Ste. been appointed as administrator, amounting in the aggregate 

to about five hundred dollars, and has never accounted for 
any part thereof, and that said mills were, over one year ago, sold 
under a proceeding for partition, in the superior court of Bartow 
county, for the sum of about five thousand three hundred dollars 
and that said Gray has received or should have collected about 
twelve hundred dollars thereof, being the interest of said Tumlin 
therein, and has never accounted for the same. 
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Complainants have set out specifically these instances of negli- 


showing the general course of said Frank P. Gray, as administrator, 
in the execution of his trust, and expressly charges that he has been 
guilty of numerous other acts of like character, impossible to be set 
out in detail. In faet he has collected in cash, from the assetts of 
said estate, over eighty-seven thousand dollars, and has paid out to 
the just and legal liabilities of said Lewis Tumlin not exceeding 
twenty-five thousand dollars. 

59 A large part of the balance of this sum he has attempted 
to account for by pretended disburs-ments for expenses of 
administration, which complainants charge are In most instances 
illegal and unjust, and much of the balance thereof is unaccounted 
for, so that complainants SiLy that he is now indebted to said estate 
by reason of the facts aforesaid at least thirty-five thousand dollars, 

for one-seventh of which he should account to complainants. 
Complainants further show that at the time of the death of said 
Lewis Tumlin said Frank P. Gray had no property of his own 
whatever; that his father, the said John W. Gray, one of his sure- 
ties, was worth but little, and that said Cora M. Gray, his wife, had 
nothing except her interest in her father’s estate: that there has 
been no regular distribution from said estate except the sum of 
: twentv-four thousand dollars as hereinbefore stated; but notwith- 
standing the fact that only this sum has been distributed and ther 
existed no other known source from which the said Cora M. could 
derive monies, she and the said Frank P. Gray in the month 
10) of April, S76, invested in a mortgage on the Oathecaloga 
Mills in Bartow county, the sum of thirteen thousand five 
hundred dollars 1) the name of the said Cora Ml , and again, in the 
year 1879, invested in a second mortgage on said cotton mill in the 
name of the said Cora M. the further sum of twenty-one thousand 

and three hundred dollars. 

And, as complainants are informed and believe and charge, that 
during the year 1877, he invested in a plantation in the State of 
Mississippi and stock and farming equipments for the same, also in 
the name of the said Cora M., the further sum of twenty-six thou- 
sand dollars. 

Complainants are unable to state in many Instances the date at 
which the waste of said estate was committed by said Gray, but they 
are informed and believe that most of it occurred after the resigna- 
tion of said Erwin and after his present bond was given, to wit, the 
One bearing date the sixth of May, 1S75, Upon which said A. IP. 
Wotford, John S. Leake, Thomas W. Leake, F. M. Ford, John W. 
Gray, Nelson Gilreath, and Abda Johnson as sureties. 

Complainants charge expressly that said F. P Gray, with- 

i] out reference to his lability to this estate, is Insolvent; that 

said A. P. Wofford, John W. Gray, and Nelson Gilreath are 

insolvent; that while said Abda Johnson left considerable property, 

with, perhaps, eighteen thousand dollars, that said Johnson was 

largely indebted and much embarrassed in his affairs, and was also 
security upon numerous other bonds of other trustees and in legal 
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proceedings upon which the ultimate liability is uncertain and un- 
ascertained. These bonds amount to twice the value of his estate, 
while said John S.and Thomas W. Leake and said Francis M. 
Ford are not worth exceeding twenty thousand three hundred dol- 
lars. In fact, they return their property for taxes at this sum, and 
if thev have any other property compiainants do not know it, nor 
do thev know how much they ure itl debt, so that complainants 
charge that said bond is wholly insufficient for the protection of said 


estate. 


Complainants further show that the bank stock which is still un- 

sold and the uncollected debts due said estate amount nominally to 

a very large sum, perhaps fifty or sixty thousand dollars, th 

42 ~ actual value of which cannot be le stated precisely, but, to 

the best of complainants knowledge, information, and belief, 

are worth at least fifteen thousand dollars; and there also remains 

unsold and undistributed the two thousand acres of wild lands afore- 

said, worth at least two dollars per acre, and other real estate of the 
appraised value of about twenty thousand dollars. 

Complainants further show that there is now pending in the supe- 
rior court of Bartow county a number of suits in favor of said estate 
for the recovery of money and property, and that there is also a 
number of suits against said estate which have been pending for a 
number of years, all of which could have been long since tried and 
disposed of finally so that said estate could have been wound up if said 
Gray had sought to do — with proper dilligence. In some of these 
cases it may be that said estate is lable, but most of them, com- 
plainants are informed and believe, are unfounded. Be this as it 
may, suid estate is abundantly solvent, and ‘said Gray has ample 

means in his hands to pay off any recovery that could be 
45 had ; but complainants charge that he has purposely delayed 
bringing them to trial in order to protract said administra- 
tion and postpone the final settlement of said estate. Complainants 
show that said Gray has for several years past been absent from 
Georgia much of his time in the State of Mississippi, and lately has 
declaired his purpose to remove to that State, and a short time since 
he and his wife, Cora M. Gray, sold out all the real estate either of 
them owned in Georgia and converted the proceeds into money, and 
also sent away from said State a portion of their personal property, 
and on the 18th day of June, 1551, said Gray filed in the office of 
the ordinary of said county his resignation as administrator, and 
gave as his reason for so doing his purpose to remove out of said 
State. In this resignation he suggested as his successor in office 
suid James C. Wofford, who is one of his sureties, well knowing that 
the interest of said J.C. Wottord was adverse to said vstate, and that 
he was on that account objectionable to all the heirs of said 
14 estate, except his wife, Cora M. Gray, and perhaps said John 
S. Leake, who has bought the interest of said Lewis T. Erwin 
in said estate. Certified copy of said application hereto attached, 
marked “ Exhibit —.” 
~The effect of this resignation is to necessarily postpone still fur- 
ther the time of final settlement in a court of law. The heirs will 
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be forced to suggest some other person as his successor, and whoever 
might be appointed by the ordinary appeals from his decision will 
produce long and vexatious delay, during which time a temporary 
administrator with limited powers would be the only representation 
on said estate. 

And complainants believe and fear and so charge that unless 
they can have the immediate aid of a court of equity by such suit- 
able injunction and restraining order and the early appointment of 
a receiver the interests of said estate will suffer great and immediate 
loss and complainants and the other heirs-at-law of Lewis Tumlin 
will be Injured beyond remedy. 

In fact, complainants charge that said Gray is extravagent 
5 and wasteful in the expenses of himself and family, and for 

the last six years has lived at a cost of not less than three 
thousand dollars per annum, an expense not justified by any legiti- 
mate income he has had, and they charge that he has managed this 
estate all the time with a view to his own personal benefit and not 
that of the heirs, and has used the assetés of said estate’to support 
his extravagance, and during that time he has had numerous trans- 
actions with said Miles G. Dobbins and said John Neal, who are 
usu-ers and whose business it is to loan money al the highest rates 
that can be obtained or promised, and many of these transactions, 
like those hereinbefore referred to, were with the affairs of this es- 
tate, iis they well knew, and were breaches of trust in sald Gray, iis 
administrator; by reason of which said estate has been greatly in- 
jured and damaged; in fact they now hold all the judgements 
against said estate, except two small ones, which, complainants 
charge, they took control of at the request of said Gray and for his 

benefit, with a full knowledge of his conduct as admin- 
Ib istrator. 

Complainants further show that since the resignation of 
said Krwin he has made none of the returns required of him by law 
at the time the law required them to be made, but has delayed all 
of them, varying In time from five days to two months, and com- 
plainants charge that the returns, when so made, were not full and 
complete returns as required by law, and for the year ending July 
Ist, ISS1, although he has filed his resignation, he has made no re- 
turn of any kind, by reason — which the heirs of said estate are 
kept in ignorance of its true condition, except as they have ascer- 
tuined it from other sources ; by which negligence and other negii- 
gence hereinbetore set fourth complainants are advised, believe, and 
charge that he has forfeited all claim to commissions or compensa- 
tion. 

Complainants, therefore, in consideration of the premises and for- 
asmuch as they can only have adequate relief in a court of equity, 
complainants pray that the said defendants may answer the premi- 

ses, but not upon oath or affirmation, the benefit whereof 
47 is expressly waived by complainants, and thatthe said Frank 
P. Gray may be enjoined and restrained from all further pro- 
ceedings in said administration, and from interfering with the affairs 
of said estate or collecting any of its asseis or in any way disposing 
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of the same, and that said Miles G. Dobbins and said John Neal 
may be respectively restrained from levying or causing to be levied 
the said executions hereinbefore described, or advertising or causing 
to be advertised, or selling or causing to be sold, any of the property 
of said estate heretofore levied on by virtue of said fi. fas. or either 
of them, to wit, said fi fa. in favor of John Neal vs. Thomas Tumlin 
and Frank P. Gray, administrator of Lewis Tumlin, said fi. fa. in 
favor of N. L. Angier, trustee, ete., vs. Frank P. Gray, administrator, 
eLc., and sald ft. fas. in favor of Sil is Stephens vs. Lb. G. Pool WN Co. 
and Frank P. Gray, adm’r, ete., and said fi. fas. in favor of Aaron 
Knight vs. Bb. G. Poole and Co. and against Frank P. Gray, admin- 
istrator, &c., and that said Thomas Warren Akin be enjoined from 
collecting or disposing of said notes and mortgage in favor of said 

Frank P. Gray, administrator, ete., given by said R. M. 
1S Young and P. M. B. Young, and that a receiver may be ap- 

pointed for the property and assets of said estate, and that in 
the meantime and until the hearing of this application for injune- 
tion and receiver, such temporary injunction and restraining order 
may be granted as will protect said estate from loss. 

Complainants further pray that an account may be taken by and 
under the direction of the court of the receipts and disbursements 
of ‘said Frank P. Gray in the course of said administration, and of 
the waste set out in this bill and the waste committed by him, as 
well as the sums paid over by him to each of the heirs of said estate, 
and that complainants may have a decree for their distributive 
share in said estate against said Frank P. Gray and his sureties on his 
administration bonds aforesaid, and that the respective liabilities of 
suid several Securities may be ascertained and fixed by such de- 
cree. 

Complainants further pray that an account may be taken of the 

usury paid by said Gray, administrator, to said Miles G. 
49 Dobbins and said John Neal or either of them, and that a 
decree may be had against them for the saine. 

Complainants further pray that said execution in favor of said 
N. L. Angier, trustee, may be perpetually enjoined and the said 
John Neal nay be required by de cree of the court to enter the same 
satisfied. 

Complainants also pray that they may have such other and fur- 
ther relief as the nature of this case may require. 

And nay it please your honors also to grant to complainants il 
writ of subpeena, to be directed to the said Frank P. Gray, Napoleon 
B. Tumlin, George H. Tumlin, Lula T. Lyon, John 8. Leake, John 
W. Gray, William T. Wofford, Absalum P. Wofford, James M. Veach, 
Edwin M. Price, Noah King, Thomas W. Leake, A. C. Trimble, Joel 
H. Dyer, Williain W. Rich, Nelson Gilreath, John J. Howard, Robert 
L.. Rogers, William I. Benham, Francis M. Ford, Miles G. Dobbins, 
Thomas Warren Akin, Mary L. Spencer, A. W. Mitchell, and John 
Neal, Henry C. Ramsour, administrator on the estate of Lewis R. 

Ransour, deceased, Henry C. Erwin, and John G. B. Erwin, 
o0 commanding them and each of them, at a certain time and 
under a certain penalty, to appear before this honorable court 
o— 1S4 
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and answer the premises and to stand to and abide by such further 
order, direction, and decree as this honorable court may make in 
this case. 
And complainants will ever pray, ete. 
GEORGE 8. TUMLIN. 
GRAHAM anp FOUTE, 
' PTs’ Solicitors. 


“ EXHIBIT A.” 
GEORGIA, Bartow County: 


Know all men by these presents that we, Frank P. Gray and N. 
Bb. Tumlin, principals; A. Johnson, W. T. Wofford, John W. Gray, 
James M. Veach, and E. M. Price, as sureties, are held and firmly 
bound unto the ordinary of said county and his successors in office 
in the sum of two hundred thousand dollars; to the payment of 
which, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators of us and each of us, firmly by these 

presents. 
oO] Subscribed with our hands and sealed with our seals this 
eleventh day of June, 1875. 

The condition of the above obligation is such that whereas the 
above-bound Frank P. Gray and N. b. Tumlin has this day applied 
to J. A. Howard, ordinary of said county, for and has obtained tem- 
porary letters of administration of the goods and chattles, rights 
and eredits, of Lewis ‘Tumlin, deceased: Now, if the above-bound 
Frank P. Gray and N. B. Tumlin shall earefully collect and pre- 
serve from waste or loss all the goods, chattles, and effects of the 
said Lewis ‘Tumlin, deceased, and shall make or cause to be made 
a true and perfect inventory of all such estate, and, the same being 
so preserved, do surrender up all such estate and effects with the in- 
ventory aforesaid unto the legal and proper administrators on or 
before the first Monday in August next, or so soon thereafter as the 
ordinary shall direct, with all his other actings and doings therein, 
and faithfully perform the trust reposed in him, then this obligation 

to be void ; otherwise to remain in full force in law. 


52 FRANK P. GRAY, = [Ls] 
N. TUMLIN, Th. 8.) 
A. JOHNSON, L. §. 
WM. T. WOFFORD,  [t. s.) 


JOHN W. GRAY, Th. 8.) 
JAMES M. VEACH, IL s. 
EDWIN M. PRICE, fi. s.] 

By WM. T. WOFFORD, 
Att'y-in- Fact. 


Tested and approved by— 
J. A. HOWARD, Ordinary. 
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GrorGIA, Bartow County : 


[, J. A. Howard, ordinary in and for said county, hereby certify 
that the within is a full, true, and complete copy of the temporary 
administrator’s bond of F. P. Gray and Napoleon Tumlin, temporary 
administrators of Lewis Tumlin, deceased, as of file in the ordinary’s 
office of said county 


Witness my hand and seal this Dee. dd, 1880. 
[SEAL. ] J. A. HOWARD, Ordinary. 


t 
vo 


STATE OF GEORGIA, Bartow County: 


Know all men by these presents that we, Frank P. Gray and John 
A. Erwin, as principals, and William T. Wofford, Abda Johnson, 
John W. Gray, James M. Veach, Noah King, Edwin M. Price, A. C. 
Trimble, Joel H. Dyer, W. W. Rich, James C. Wofford, Nelson Gil- 
reath, John J. Howard, A. W. Mitchell, Thomas Stakely, R. L. Rogers, 
L. R. Ramsour, J. G. B. Erwin, Henry C. Erwin, W. 1. Benham, John 
S. Leake, and Thomas Tumlin, as secureties, are held and firmly 
bound and obligated unto the honorable the ordinary of said county, 
and his suecessors in office, in the sum of six hundred thousand 
dollars, to be paid to the said ordinary, his successors in office, or 
assigns; for which payment, well and truly to be made and done, we 
bind ourselves, jointly and severally, and each of our heirs, execu- 
tors, and administrators, firmly by these presents 


Sealed with our seals and dated at Cartersville this 2nd day of 
August, A. D. 1875. 


The condition of the above obligation is such that if the 

o4 above-bound Frank P. Gray and Jolin A. Erwin, administra- 
tors of the goods, chatt/es, and credits of Lewis Tumlin, 
deceased, do make a true and perfect inventory of all and singular 
the goods, chattles, and credits of the said deceased which have or 
shall come to the hands, possession, or knowledge of the said Frank 
P. Gray and John A. Erwin, or in the hands or possession of any 
other person or persons for them, and the same so made do exhibit 
in the court of ordinary of said county when they shall be thereunto 
required, and such goods, chattles, and credits do well and truly 
administer according to law, and make a just and true account of 
their actings and doings therein when required by the superior court 
or the ordinary for the said county, and all the rest of the goods, 
chattles, and ¢redits which shall be found remaining upon the 
account of the said administrator, the same being first allowed by 
the said court, shall deliver and pay to such persons respectively as 
are entitled to the same by law; and if it shall hereafter appear that 
any last will and testament was made by the said deceased and be 
proved before the court, and the executors obtain a certificate 

55 of the probate thereof, and the said Frank P. Gray and John 
A. Erwin do in such case, if required, render and deliver up 
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the said letters of administration, then this obligation to be void; 
else to remain in full force. 


Fr. P. GRAY. L. 8.) 
JOHN A. ERWIN. . 
WM. T. WOFFORD. i. s.] 
ABDA JOHNSON. 1. s. 
W. W. RICH. - Ths 


The following persons, to wit: 
: JOHN W. GRAY, 
JAMES M. VEACH, 

NOAH KING, 

A. ©. TRIMBLE, 

MDWIN M. PRICK, 

JOEL H. DYAR, 

By their att’y-in-fact, WM. T. WOFFORD, 
JOHN S. LEAKE, 
NELSON GILREATH, [| 
J. C. WOFFORD, 
J. J. HOWARD, 
A. W. MITCHELL, . 

By J. J. HOWARD, Att y-in- Facet. 


T > 
, 
— 
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' THOMAS STAKELY, [1.8] 
ROBERT L. ROGERS, 5 S. 
By J. J. HOWARD, At@y-in- Faet. 
L. R. RAMSAUR, _- 
J. G. B. ERWIN, we" 
H.C. ERWIN, a 
ob By their att’y-in-fact, [fT. C. RAMSAUR. 
W. I. BENHAM. [L. . 


TILOMAS TUMLIN., LL. 8. 


Signed, sealed, and delivered in presence of— 


JI. A. HOWARD. Ordinary. 


Approved August 2d, 1875. 
J. A. HOWARD, Ordinary. 


a ling. 


Filed in office August 2d, 1876. 
J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing is a full, true, and complete copy 
of bond given by Frank P. Gray and John A. Erwin, as administra- 
tors of the estate of Lewis Tumlin, late of said county, deceased, as 
appears of file and record in the ordinary’s office of said county. 


a 
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Witness my hand and seal of office this December 14th, 1878. 
[SEAL. | J. A! HOWARD, Ordinary. 


od GEORGIA, Bartow County : 


Know all men by these presents that we, Frank P. Gray, princi- 
pal, and Abda Johnson, Wm. T. Wofford, E. M. Price, Noah King, 
W. W. Rich, John W Gray, John S Leake, Nelson Gilreath, J. C. 
Wofford, T. W. Leake, secureties, are held and firmly bound unto 
J. A. Howard, ordinary for said county, and his successors in office, 
in the just and full sum of one hundred and forty thousand 
doliars; for the payment of which sum to the said ordinary and his 
successors in office we bind ourselves. our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these these presents. 
Sealed with our seals and dated this second day of May, in the year 
eighteen hundred and seventy-six. 


The condition of the above bond is such that whereas Frank Pp 
Gray and John A. Erwin were heretofore, to wit, on the second day 
of August, A. D. eighteen hundred and seventy-five, appointed the 
administrators of the estate of Lewis TTumlin, late of said county, 

deceased, and ruve bond and securety in the terms of the 
58 law, and whereas, on the twelfth day of April, A. D. 1876, 

said John A. Erwin filed an application before the ordinary 
of said county to be permitted to resign his office of administrator 
on account of his bad health and physical infirmity, and said appli- 
cation having been heard and his resignation allowed, and order 
having been passed by said court requiring said Frank P. Gray to 
give a new bond and securety in the sum of one hundred and forty 
thousand dollars: ; 


Now, if the above-bound Frank P. Gray shall well and truly ad- 
minister the goods and chatt/es, rights and credits, lands and tene- 
ments, of the said Lewis Tumlin, deceased, which remains to be 
administered, and which havecome LO the hands, possession, Ol Know!l- 
edge of the said Frank P. Gray, or in the hands or possession of any 
other person OF persons for him, and the same do exhibit In the 
said court of ordinary, when he shall be thereunto required, and 
such goods, chattles, and credits do well and truly administer ac- 
cording to law, and do make a just and true account of his actings 
and doings therein when he shall be thereunto required by 

the court of ordinary of said county, and all the rest of 
59 the goods, chattles, and credits which shall be found remain- 

ing upon the account of said administration, the same being 
first allowed by the court, shall deliver and pay to such person or 
persons, respectively, aus are entitled to the same by law: and if it 
shall hereafter appear that any last will and testament was made 
by said deceased and the same be proved before the court and the 
executor obtain a certificate of probate thereof and the said Frank 
P. Gray do in such case, if required, render and deliver up the said 
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letters of administration, then this obligation to be void; else to 
remain in full force. 


~ on ee 


FRANK P. GRAY. [L. s. ) 
ABDA JOHNSON. L. §. 
WM. T. WOFFORD.  fr.s. 
EDWIN M. PRICE. — [us 
NOAH KING. L. 8. 
WM. W. RICH. L. S. 
J. W. GRAY, L. 8. 


By W. T. WOFFORD, 
Alt’y-in- Fact. 
J. ©. WOFFORD. a 7 
JOHN S. LEAKE, «+ 
By JOIN W. WOFFORD, 
Att’'y-in- Fact. 
NELSON GILREATH. He . 
THOMAS W. LEAKE, 
By JOHN W. WOFFORD, 
Attu-in- Fact. 
Attested and approved by— 
J. A. HOWARD. Ordinary. 


‘ Ot) Filing. 


Iiled in oftice May 2d, LS76. ® 
J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County : 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing 1s a full, true, and complete copy 
of the bond given by Frank P. Gray, as sole administrator of Col. 
Lewis Tumlin, late of said county, deceased (dated 6th May, 1876), 
as appears of file and record in the ordinary’s office of said county. 

Witness my hand and seal of office this Dee. 14th, 1878. 


[SEAL.] J. A. HOWARD, Ordinary. 
6] GEORGIA, Bartow County : 


Know all men by these presents that we, Frank P. Gray, princi- 
pal, and Nelson Gilreath, A. P. Wofford, Thomas Tumlin, Abda 
Johnson, Noah King, F. M. Ford, John S. Leake, Thomas W. Leake, 
and John W. Gray, securities, are held and firmly bound unto J. A. 
Lloward, ordinary of said county, and his successors in office, in the 
just and full sum of one hundred and forty thousand dollars ; for the 
payment of which sum to the said ordinary and lis successors in 
oftice we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 13th day of October, A. D. 
1S77. 

The condition of the above bond is such that whereas Frank P. 
Gray gave bond and security as the sole administrator of Lewis 
Tumlin, deceased, for the sum of one hundred and forty thousand 
dollars, said bond dated 2nd day of May, A. D. 1876, his co-admin- 
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istrator, John A. Erwin, having resigned his trust, which resigna- 
tion was allowed “by order of the court of ordinary of said 
62 county; and 
Whereas William T. Wofford, James C. Wofford, and Wil- 
liam W. Rich, three of the securities for the said Frank P. Gray, 
as administrator aforesaid, on said administrator’s bond dated 2nd 
day of May, 1876, filed an application for relief from all future lia- 
bility on said administrators bond in the court of ordinary of said 
county on the 23d March, 1877, making charges of mismanagement, 
&e.; and 
Whereas at the October term, 1877, of said Wm. T. Wofford, 
James C. Wofford, and W. W. Rich withdrew their charges of 
mismanagement and claimed their release from liability on said 
bond as matter of right, and the said court of ordinary at said term 
having passed an order relieving said securities from all future 
liability on said bond and requiring said Frank P. Gray to give new 
bond and security in the sum of one hundred and forty thousand 
dollars: 
Now, if the above-bo-nd Frank P. Gray shall well and truly ad- 
minister all the goods and chattles, rights and credits, lands and 
tenements, of the said Lewis Tumlin, deceased. which remains 
63 to be administered, and which have or shall come to the 
hands, possession, or knowledge of the said Frank P. Gray or 
mn the hands or possession of any otber person or “ersons for him. 
and the same do exhibit in the said court of ordinary when he shall 
be thereunto re quired, and such goods, chattles. and credits do well 
and truly adiministet according to law,and make a just and true 
account of his actings and doings the rein whi n he shall be thereunto 
require d by the court of ordinary of said county and all the rest of 
the goods, chattles, and credits which shall be found remaining upon 
the account of said administration, the same being first allowed by 
the court, shall deliver and pay to such person or persons, respect- 
ively, as are entitled to the same by law, and if it shall hereafter ap- 
pear that any last will and testament was made by said deceased, 
and the same be proven before the court and the executor obtain a 
certificate of probate thereof, and the said Krank P. Gray do in such 
case, if required, render and deliver up said letters of adminis- 


(-4 tration, then this bond to be void: else to remain in full force. 
FRANK P. GRAY. SEAL. | 
N. GILREATH. SEAL 
A. P. WOFFORD. SEAL. 


THOMAS TUMLIN, [SEAL 
By his att’y-in-fact A. P. WOFFORD. | 
A. JOHNSON. [ SEAL. 
NOAH KING, 
By his att’y-in-fact ABDA JOHNSON. 


J 
- 
— 


ko M. FORD. SEAL. 
JOHN S. LEAKE. SEAL 
THOMAS W. LEAKE. [fseat. 
JOHN W. GRAY, SEAL. 


By his att’y-in-fact A. P. WOBFORD. 
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Attested and approved by— 
J. A. HOWARD, Ordinary. 


Filing. 


lilesl in office Oct. 13th, 1877. 
J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing is a full, true, and complete copy 
of the bond given by Frank P. Gray, as sole administrator of the 
estate of (‘ol. Lewis ‘Tumlin, late of said county, deceased (bond 
dated 15th Oect., 1877, & filed same day), as appears of file in the or- 
‘<dinary’s office of said county. 

Witness my hand and seal of office this December 14th, 1878. 


[SEAL. | : J. A. HOWARD, Ordinary. 
OO (rKORG]I ® Bartou County: 


Know all men by these presents that we, Frank P. Gray, as prin- 
cipal, and A. P. Wofford, John 8S. Leake, Thomas W. Leake, I. M. 
lord, John W. Gray, N. Gilreath, and Abda Johnson, as securities, 
are held and firmly bound unto J. A. Howard, ordinary of said 
county, and his successors in office,in the just and full sum of one 
hundred and forty thousand dollars; for the payment of which sum 
Lu the sald ordinary and his SUCCEeSSOrS in othee we bind ourselves, 
our heirs, executors, and administrators, jointly and sevérally, firmly 
by these presents, 

Sealed with our seals and dated this 6th day of May, LS7S. 

The condition of the above bond is such that whereas Frank P. 
Gray gave bond and security as the sole administrator of- Lewis 
‘Tumlin, deceased, for the sum of one hundved and forty thousand 
dollars, said bond dated both day of October, 1877: and whereas 
Noah King, one of the sureties for the said Frank P. Gray, as ad- 

ministrator as aforesaid, on said administrator’s bond, dated 
66 loth October, 1877, filed an application for relief from all 

future liability on said administrator’s bond in the court of 
ordinary, in said county, on the 12th day of February, 1878, on ac- 
count of extreme old age and fe-ble health; and whereas at the 
March term of said court of ordinary, 1878, said court of ordinary 
passed an order relieving said Noah King as security from all future 
liability on said bond, and requiring said Frank P. Gray to give 
new bond and security in the sum of one hundred and forty thou- 
sand dollars: 

Now, if the above-bound Frank P. Gray shall well and truly ad- 
minister all the goods and chattles, rights and credits, lands and 
tenements of the said Lewis Tumlin, deceased, which remains to be 
administered, and which have or shall come to the hands, posses- 
sion, or knowledge of the said Frank P. Gray or in, the hands or 
possession of any other person or persons for him, and the same do 
exhibit in the said court.of ordinary when he shall be thereunto 
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required, and such goods, chattles, and credits do well and truly ad- 

minister according to law, and do make a just and true 
G7 account of his actings and doings therein when he shall be 

thereunto required by the court of ordinary of said county, 
and all the rest of the goods, chaitles, and credits which shall be 
found remaining upon the account of said administration, the same 
being first allowed by the court, shall deliver and pay to such per- 
son or persons, respective ly, us are entitled to the same bv law: and 
if it shall hereafter appear that any last will and testament was 
made by said deceased, and the Ssaine being proven before the court 
and the executor obtain a certificate of the probate thereof, and the 
said Frank P. Gray do in such case, if required, render and deliver 
up sald letters of administration, then this bond LO be vold ; else to 
remain in full foree. 


FRANK P. GRAY SEAL. | 
A. P. WOFFORD. SEAL. 
JOHN S. LEAKE. SEAL. 
THOMAS W. LEAK, [skat. 


By A. P. WOFFORD, 
Alt y-in- Faet. 
lr. M. FORD. [SEAL. | 
JOHN W. GRAY, Fszat.] 
By his att’y-in-fact, A. P. WOFFORD. 
7 N. GILREATH. SEAL. 
A. JOHNSON. ~% 


Attested & approved by— 
J. A. HOWARD, Ordinary. 
68 Filing. 


Filed in office June 3d, 1878 


J. A. HOWARD, Ordinary. 
STATE OF Grorata, Bartow County: 


[, J. A. Iloward, ordinary in and for said county, do he reby cer- 


‘tify that the above and foregoing is a full, true, and complete copy 


of the bond given by Frank P. Gray as sole administrator of the 
estate of Lewis Tumlin, late of said county, deceased (bond dated 
6th May, 1878), as appears of file in the ordinary’s office of said 
county. 
Witness my hand and seal of office this December 14th, 1878. 
[SEAL.| J..A. HOWARD, Ordinary. 


69 GEORGIA, Bartow County: 


To the court of ordinary of said county : 

The petition of Frank P. Gray, administrator of Lewis Tumlin, 
deceased, late of said county, shows that he is such administrator at 
this time, and that he desires to resign his office as such adminis- 
trator on said estate for the reason that he desires to remove beyond 
the limits of said county and State. 

{—4S4 
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And your petitioner further shows that he has procured James C 
Wofford, of said county, a suitable person to carry out said admin- 
istration, and whose willingness to accept the trust is herewith made 
known to the court of ordinary. 

And your petitioner prays that the said James C. Wofford may be 


appointed and cited to appear, with the heirs-at-law and distribut ees | 


of the said Lewis Tumlin, deceased, to show cause, if any they have, 
why the said James C. Wofford should not be appointed as such 
administrator and your petitioner discharged from said administra- 
tion in terms of the law in such cases. 
70 And your petitioner pray- that copies of this application to 
resign may be served on all of the heirs and distributees of 
the said Lewis Tumlin, with process attached, requiring them to be 
and appear al the next term of the court of ordin: ary, to be held on 
the first Monday in July, 1881, to show cause why petitioner’s ap- 
plication should not be granted as prayed for. 
This June 17th, S81. 
AKIN & AKIN, 
A. P. WOFFORD, 
Alt'ys for Applicant. 


Filing. 


Filed in office June 18th, 1881. 


A. HOWARD, Ordinary. 
STATE OF GEORGIA, Bartow County: 


To Mary L. Spencer, formerly Mary L. Tumlin; Napoleon Tumlin, 
AdaS. Rice, Lula T. Lyon, Cora M. Gray, George H. Tumlin, and 
Lewis T. Erwin, next of kin and _ heirs-at-law of Lewis Tumlin, 
deceased, and James C. Wofford, selected to be appointed adm’r: 


You and each of you are hereby notified and cited to be 

71 and appear at a court of ordinary to be held in and for said 

county at the court-house in Cartersville on the first Monday 

in July, 1881, by 10 o'clock a. m. to show cause, if any you have, 

why the resignation of I. P. Gray, adm’r of Lewis Tumlin, deceased, 

shall not be allowed as praved for in the foregoing petition and 

that James C. Wofford shall not be appointed adm’r. in his stead ; 

and it is ordered by the court that a copy of this citation and the 

foregoing petition be served upon each of the above-named persons 
by the sheriff ten days before said court. 

Witness my hand and official signature, this June 18th, 1881. 
HOWARD, Ordinary. 


Service. 


Served Napoleon Tumlin, J. L. Rice, Geo. H. Tumlin, J. C. Wof- 
ford, each in person, with a copy of the within. 


June 20th, 1881. 
A. M. FRANKLIN, SAF. 


‘> 


ee 
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Served Lula T. Lyon in person with a copy of the within. 
June 21st, L551. 
JNO. A. GLADDEN, 
Dept’y Shi ff. 
72 Served Mrs. Mary L. Spencer, formerly Mrs. Mary L. Tum- 
lin, in person with a copy of the within. 
June 23d, 1881. 
, THOS. S. WARD, 
Dept'y Shi ff. 
STATE OF GEORGIA, Barlow County: 


[, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing two pages contain a full, true, and 
complete copy of the application of F. P. Gray, adm’r of Lewis 
Tuinlin, deceased, to be permitted to resign, as appears of file in the 
ordinary’s office of said county. 

Witness my hand and seal of office this July 11th, 1881. 

[SEAL. | J. A. HOWARD, Ordinary. 


Filing of Bill. 


Filed in clerk’s office July 12th, 1881. 
A. E. BUCK, Clerk. 


(B: Subpa na. 


Unitep States or America, Northern District of Georgia: 


JaMes L. Rice and His Wife, Apa S. Rice, Com-) ~ 
plainant-, 
ve. -In Equity, 
FRANK P. Gray and Cora M. Gray ef al., a 
ante-. 


The President of the United States to Frank P. Gray, Cora M. Gray, 
Napoleon B. Tumlin, Geo. H. Tamlin, Lula T. Lyon, John 5, 
Leak, John W. Gray, Wm. T. Wofford, Absalom P. Wofford, 
James N. Veach, Edwin M. Price, Noah King, Thomas W. Leak, 
A.C. Trimble, Joel H. Dyer, Wm. W. Rich, Nelson Gilreath, John 
J. Howard, Robert L. Rogers, Wm. J. Benham, Miles G. Dobbins, 
Francis M. Ford, Thomas W. Akin, Mary L. Spencer, A. W. 
Mitchell, John Neal, Henry ©. Ransour, adm’r, etc., Henry C. 
Erwin, and John G. Erwin: 

For certain causes offered before the judges of the circuit court of 
the United States for the northern district of Georgia, in equity, you 
and each of you are hereby commanded and strictly enjoined that, 
laving all other matters aside and notwithstanding any other ex- 

-cuse, you personally be and appear at the clerk’s office of said 

74 court, in the city of Atlanta, at rules, to be had on the first 

Monday in September next, to answer to those things which 
shall then and there be objected to you by the complainants in their 
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said bill of complaint, and to do further and receive what the said 
court shall have considered in this behalf, and this you may in no 
wise omit under penalty of five hundred dollars, and have here this 
writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 12th day of July, in the year of our Lord one 
thousand eight hundred and eighty-one. 


[SEAL. ] A. E. BUCK, Clerk. 


MrmMoranpnuM.—The defendants are required to enter their ap- 
pearance in the suit above stated, in the clerk’s office, on or before 
the day at which this writ of subpoena is returnable; otherwise, the 
bill may be taken pro confesso. 

A. E. BUCK, Clerk. 


Service. 


We hereby acknowledge due and legal service of this subpeena 
and waive copy and service by the marshal. 
This 12th July, 1881. 
LULA T. LYQN, 
75 N. B. TUMLIN, 
GEORGE H. TUMLIN, 
MARY L. SPENCER, 
By their attorneys, G. S. TUMLIN ‘anp 


Kk. D. GRAHAM 
U.S. MArsHAL’s Orrice, Aug. 9th, 1881. 
[ hereby certify that I have executed the within writs by serving 


a copy personally on— 
John J. Howard, on the 6th, at Cartersville. 


Nelson Gilreath, " ;' " 

A. C. Trimble, 7 Sth, near Adairsville. 
Thos. W. Leak, " - * Cartersville. 
Kkdwin M. Price, - Sth, “ Adairsville. 
Noah King, ? . . ” 
James N. Veach, ' ” ” "9 

John S. Leak, ” Gth, “™ ‘Cartersville. 
Frank P. Gray, oo ” 
Henry C. Ramsour, “ Sth, “ Fairmount. 
Henry C. Erwin, * _ " 
Robert L. Rogers, as rm - Rodgers’ Station. 
Wm. J. Benham, - . . . 
franeis M. Ford, i“ - . Cartersville. 
A. W. Mitchell, " 5th, Atlanta. 

John G. B. Erwin, “ Sth, Fairmount. 


And, by leaving copy at the last and most notorious place of 
abode— . 
Joel H. Dver, on the Sth, near Adairsville. 
Absolum P. Wofford, on the 6th, near Cartersville. 
76 Wim. T. Wofford, on the Sth, near Cassville. 


John W. Gray, on the 8th, near Adairsville. 
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Cora M. Gray, on the 6th, near Cartersville. 
Thomas W. Akin, on the 6th, near Cartersville. 
John Neal, on the 6th, near Atlanta. 
JAMES LONGSTREET, UY. S. MW, 
By J. G. LONGSTREET, Dp. M. 


Subpeena- W. W. Rich by leaving a copy of this original writ at 
his most notorious place of abode, 7 miles E. Cartersville, this 9th 
Aug., 1881. Subpeena- Miles G. Dobbins by leaving copy of this 
original writ at his most notorious place of abode, 6 miles W. Car- 
tersville, on this 9th Aug., 1881. 

JAMES LONGSTREET, U. S. M, 
By W. b. FITZSIMONS, Dep. Mar. 


Filing. 


Returned into clerk’s office and filed August 10th, 1881. 
A. E. BUCK, Clerk. 


wi Bill. ete. 


In the Cireuit Court of the United States for the Northern District 


of Georgia. 
JAMES L. Rick and Wtre vs. Frank P. Gray ef al. 


The joint answer of Napoleon B. Trumlin, George H. Tumlin, Mary 
L.. Spencer, and Lula 'T. Lyon, defendants. 


These defendants, for answer to so much and such parts of com- 
plainants’ bill of complaint as they are advised and believe it is ma- 
terial or necessary for them to make answer unto, say-— 

That they are each of them heirs-at-law of said Lewis Tumlin, de- 
ceased, as set out in complainants’ bill, and the said Napoleon B. 
Tumlin admits that he was temporary administrator on said estate 
with said Frank P. Gray, but says that none of the assets or prop- 
erty of said estate ever came into his hands, as temporary adminis- 
trator, and that said Frank P. Gray had the actual control, posses- 
sion. and custody of all of the etfects of sald Lewis Tumlin, deceased, 
and that they all delivered and turned over to said Frank P. Gray 

and Jehn A. Erwin, as permanent administrators. 
78 Defendants, further answering, say that they have each re- 
ceived from estate the sum of twenty-four thousand dollars, 
which was distributed in kind, as set out in complainants’ bill, and 
they answer each for themselves that since that time from said ad- 
ministrator they have received as follows, to wit: 

The said defendant, Napoleon B. Tumlin, nothing. 

The said defendant, George H. Tumlin, about eight hundred dol- 
lars. 

The said defendant, Mary L. Spencer, — dollars. 

The said defendant, Lula T. Lyon, about eight hundred dollars. 
The precise amount neither of them are now able to state. 
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lor further answer these defendants say that, according to the best 
of their knowledge, information, and belief, all the other allegations 
and charges contained in complainants’ bill are substantially cor- 
rect, and they are advised and believe, as to the matters and things 
set out by said complainants against said Frank P. Gray and the 
several securities upon hisseveral bonds,as administrator,and against 
the other defendants to said bill, they have interest adverse to said 

complainants, but a common interest with them in the estate 
79 of said Lewis Tumlin, deceased, and they join in their charges 

and allegations in said bill against the other defendants 
thereto and unite in the prayers in said bill contained; and each of 
these defendants further prays that an account may be taken of his 
distributive share in said estate and of the amount received by each 
of them from said Frank P. Gray, administrator, and that a decree 
may be had in their favor, respectively, against said Gray and his 
securities for the amounts that may. be due to them. 

And defendants will ever pray, «ce. 

G. C. TUMLIN, 
GRAHAM & FOOTE, 
Nol’rs for N. B. and G. H. Tumlin, 
Mary L. Spencer,and Lula T. Lyon. 
GEORGIA, Fulton Co.: 

Personally came Thomas J. Lyon, agent for his wife, Lula T. 
Lyon, and Napoleon Tumlin, before the undersigned officer, —on oath 
says that the answer hereto attached is true. 

THOS. J. LYON. 
N. TUMLIN. 

Sworn to and subscribed before me this Oct. 27, 1881. 

A. FE. BUCK, Clerk. 
Filing. 

iled Sept. 5, 1881. 

A. E. BUCK, Clerk. 


80 Answer of (fray and his Sureties and Dobbins and Neal. 


[In the Cireuit Court of the United States for the Northern District 
of Georgia. In Equity. 
JAMES L. Rice & His Wife, Apa 8S. Rice, 
vs. 
FRANK P. Gray et als. 
The joint answer of F. P. Gray and his secureties and of M. G. Dob- 
bins and John Neal, filed this lst day of October, 1881, and made 


without waiving any rights of demurrer to the bill for want of. 


proper parties and other ground of demurrer. 

The complainants in the above-stated cause having waived the de- 
fendants’ answer under oath and taken upon themselves the burden 
of proving the facts and allegations of their bill, these defendants 
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do not’ feel disposed in any way to lessen that burden, and they 
therefore deny all and any statement and allegation made in said 
bill of any kind whatever, and insist that complainants shall be 
held to strict proof of the same. 
They deny all charges made in said bill of any maladmin- 
81 istration or waste by said defendants, Frank P. Gray, or any 
double charge or overcharge or of failure to do his duty by 
said Gray in the matter relating to the estate of Lewis Tumlin. and 
especially do they deny all and every allegation of fraud or negli- 
gence by the said Gray. 

They especially deny each and all of the following: allegations of 
said bill, to wit: 

i. That allegation on page 13 of said bill in reference to his charge 
of 25 per cent. commission on the divisions of the land and in ref- 
erence to commissions on the first return on growing crops, and each 
and every allegation that said Gray has charged or claimed any 
illegal commissions of any kind whatever, and they deny that said 
Gray has credited himself with three thousand four hundred and 
thirty-three (3,433.00) dollars as commissions without authority of 
law, or that he has charged or credited himself with any other sum 
as commission without authority of law. 

2nd. That charge on page 16 of said bill in reference to the two 
notes on A. R. Hudgins and that Gray failed to account for the 

money collected thereon. 
82 od. That charge on the same page in reference to his 
failure to account for money collected from Isham Alley. 
4th. That charge on the same page that Gray collected of Ran- 
dolph Borders money which he failed to account for. 

Sth. That charge on the same pape that (iray collected of S. A. 
Pullam one thousand dollars, for which he never accounted in his 
returns. 

6th. That charge on page 17 that Grray has collected rents for the 
Floyd county farm which he has failed to account for. 

7th. That charge on page 17 that Gray collected or ought to have 
collected twelve hundred dollars, or any other sum, the value of 
twenty-five bales of cotton, rent for the Cresswell place, which he has 
not accounted for. 

Sth. That charge on same page that Gray has collected and not 
accounted for any rent on a farm in Alabama. 

9th. That charge on page 18 with reference to any transaction 

with Franeis M. Ford. 
So 10th. That charge on same page with reference to the firm 
of B. Pool and Co., and with reference to B. G. Pool. 

lith. That charge on page- 19, 20, and 21 in reference to said 
Gray having filed a bill against Pool and Peacock, and anything 
therein stated with reference to said bill and with reference to the 
appointment of a receiver, and to all the alleged actings and doings 
of said recelver, and in reference Lo the whole of said transactions 
with said Pool and Pool and Peacock, or with reference to the sol- 
vency of either or collection of any money from either of them 
that has not been accounted for, or with reference to any judge- 
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ments obtained against Gray as administrator of Tumlin by any 
person in the United States court for the northern district of Georgia 
when he had means in his hands to pay’ off and discharge the debt. 
12th. Also that charge Oh page 22 with reference to the transac- 
tion with Miles G. Dobbins, or any usury paid or contracted to be 
paid to him. | 
Sth. Also that charge on page 253 with reference to a bill 
S4 tiled by Lula T. Lyons against said Gray any every statement 
by complainant with reference to said bill and the result 
thereof. 
l4th. Also the charges on page 26 with reference to the levy on 
the lands of the estate by Dobbins and by Neal, and what was done 
or said or failed to be said by said Gray in reference thereto, and 
what said complainants did or said in reference thereto, and every- 
thing in said bill charged with relation to said levy or levies, or in 
relation to either Dobbins or Neal. 
loth. Also that charge on page 28 in reference to Thomas Tum- 
lin and Napoleon B. Tumlin, and the payment of any money by 
either of them to said Gray or any agreement between them, and 
everything in said bill stated with regard to said Napoleon b. Tum- 
lin, Thomas Tumlin, John Neal, and the said Gray. 
l6th. Also that allegation on page 50 in reference to N. L. Angier, 
and the judgement obtained by him or any transaction between 
him and the said Gray or the said John Neal, and everything therein 


stated with reference to any judgement in favor of of 


85 said Angier or any action of the said Gray thereabout. 
l7th. That charge on page 33 with reference to certain 
notes of J. W. Clayton and anything charged with reference to said 
notes or with any sale of land connected therewith and everything 
charged therein with reference to said land or notes. 
1S. That allegation on page oo With reference to John W. Wofford 
or any notes of his or mortgage and everything with reference to 
said Wofford or his solvency or any payments made to him or of 
any mortgage made by him, or of any conduct of said Gray with 
reference to said mortgage, or with A. P. Wofford, his attorney, or 
of any proceedings to foreclose said mortgage, and everything stated 
in said bill with reference to said A. P. Wofford, or any connection 
or transaction between the said Gray and the said Wofford in refer- 
ence to said mortgage. 
L9th. Also that charge on page 36 in reference to John W. Wof- 
ford and Abda Johnson, Stancel and Wofford, and of any 
86 transaction and agreement between said Gray and them or 
either of them, or any payments made by said Gray to them 
or either of them, or any transactions between them. 
20th. Also that charge made on page 38 of said bill with reference 
to the failure of said Gray to account for the crop of cotton raised in 
1S75, or any failure of said Gray with relation thereto. 
2ist. That charge on page 38 with reference to the newspaper and 
everything stated with reference thereto or the acts of said Gray as 
to the sale of said paper or the purchase thereof. 
22d. Also that charge on page 39 with reference of said Tumlin 


on 
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in the Euharlee flour mills and what said Gray did or said in rela- 
tion thereto. 
23d. Also that general charge on page 40 of said bill of complaint 
to the eflect that Gray has collected eighty-seven thousand ($87,000) 
dollars and only paid out twenty-five thousand dollars, and that 
said Gray had made illegal charges for expenses, or that he is indebted 
to said estate thirty-five thousand dollars. 
S7 24th. Also that charge on page 41 in reference to what said 
Gray was worth at the death of said Lewis Tumlin or what 
Gray s father was worth and what Cora Gray was worth, and what 
she has received and what Frank P. Gray and she invested in the 
Oathcaloga mills, and as to what the said Cora or the said Frank 
Gray — 1n a mortgage on said mill. 
25th. Also that charge on page 42 that said Gray has invested a 
sum of money In a Mississippi plantation. 
26th. Also that charge and all allegations, begin-ing on page 42 
of said bill and ending on page 43, with reference to the bond and 
security and their solvency stated or the insolvency of said bonds 
and of any of the secureties thereon. 
27th. Also that charge on page 43 in regard to the bank stock 
and its nominal or real value. 
28th. Also that charge in relation to the wild lands remaining 
unsold and the value thereof, and other real estate and its 
83 appraised value, on p. 44 of said bill. 
29th. Also that allegation on same page in regard to pend- 
ing suits in favor of said estate in the superior courts of Bartow 
county, and pending suits against said estate that could — been 
tried long since and disposed of, if said Gray had sought with proper 
dilligence to do so, and everything stated in relation to said suits and 
the lability of said estate and the solvency of the parties against whom 
they are pending, in that Gray has delayed any such cause or causes 
in order to postpone the final settlement of the estate. 
30th. Also that charge on page 45, in relation to said Gray’s ab- 
sence from Georgia or the selling the real estate of Cora Gray in 
Georgia, or of said Frank Gray or either of them, and sending away 
a portion of their personal property, and in reference to his filing 
his resignation as administrator and his reasons for so doing, and 
suggestions as to who his successor should be, and all statements 
made in reference to said matter or matters or of the 
8Y parties concerned. 
304. Also all allegations on page- 46 and 47 in relation to 
the necessary for a receiver or an Injunction. 
3ist. Also the allegation on p. 47 in regard to Gray’s extrava- 
gance and his living in a manner not justified by his income, and 
in relation to Gray’s management of the estate for his personal ben- 
efit and using its assets, and to his transactions with Dobbins and 
Neal or either of them and their business, and in regard to charges 
on page 48 in regard to said estate being injured, and to Dobbins 
and Neal holding all the judgements against the estate except two 
small ones at the request and for the benefit of Gray. 
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32d. And also the charges on page 48 in reference to the returns 
of said Gray since Erwin’s resignation not being made on the proper 
days and delaying the same, and in regard to his return for the year 
1881, and in regard to Gray’s forfeiting all claim for compensation 
by negligence. 
90 And defendants deny each and every material allegation 
in complainants’ bill of complaint not hereinbefore specially 
denied, and they require that complainants shall be held to strict 
legal proof of each and every allegation in their said bill, and they 
submit to the judgment of the court on the charges and proots us g 
they shall be made on the trial. 
This is the answer of defendants Frank P. Gray and of the several 
persons sued in the bill as his secureties and of Miles G. Dobbins and > 
John Neal. 
McCAY ano ABBOTT, 
JOHN D. CUNNINGHAM, 
J. L. BROWN, 
Sol’s for Defendants. 
Filing. 
Filed Oetober od, 1ISS1. 
A. E. BUCK, Clerk. 
9] Answe r of Secureltve § O7 Adm’r Bond of (Grray and Kru in. 
[In U.S. Cireuit Court for the Northern District of Georgia. ‘ 
4 


JAMES L. Rice and His Wife. Apa S. Rice. 
is. 


FRANK P. Gray et al. 
Bill. ete. 


And now, for separate answer to the above-stated bill, come all the 
securities upon the alleged administration bond of John A. Erwin 
and Frank P. Gray, who, still insisting upon any and all demurrers 
and pleas — their behalf filed, and say— 

Ist. That they pray complainants may be held to strict and abso- 
lute proof of the bond of John A. Erwin and Frank P. Gray, admin- 
istrators of Lewis ‘Tumlin. 

2nd. These defendants deny each and every charge of maladmin- 
istration alleged by complainants to have been committed by said 
Erwin and Gray or either of them during the period of their joint 
administration. 

3d. In April, 1876, John A. Erwin, having become enfeebled by 
disease and bodily lutirmity, and being thus incapacitated from the 
further discharge of the duty of administrator of Lewis Tumlin’s 
estate, petitioned the ordinary of Bartow county for leave td resign. 

“Citation thereupon issued, and was regularly served upon all 
92 the heirs-at-law of Lewis Tumlin, and they or a portion of 
them appeared and contested the truth of said Erwin’s peti- 
tion, but the issue SO formed was tried und found in favor of said 
Erwin. The said Gray thereupon gave a new bond as administrator, 
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and the said Erwin settled with said Gray and accounted to him for 
every property of every kind belonging to said estate, and took the 
said Gray's proper receipt therefor and filed the same in oftice of 
the said ordinary of Bartow county, who thereupon issued an order 
upon June 12th, 1876, discharging said Erwin as administrator of 
Lewis Tumlin and releasing him and these defendants from any lia- 
bility on account of any future mismanagement of said Lewis Tum- 
lin’s estate by said Frank P. Gray, whom the said ordinary in said 
order appointed sole administrator of said estate. 

These defendants deny any and all statements and charges in 
complainants’ bill which give any other account of said Erwin’s 
resignation and which assign any other reason for said resignation 

than these aver-ed by these def'd’ts above. 
99 This answer is made by the secureties upon said Erwin 
and Gray’s alleged administration bond and in their char- 
acter as such secureties, and is filed as additional answer to the 
answer filed by other solicitors in their behalf, as more particularly 
stating the facts which go to limit and determine the period of their 
liability on said alleged administration bond. 
THOMAS WARREN AKIN, 
Sol. for Def'd'ts. 
Filing. 


Filed in clerk’s office Oct. 35d, 1881. 
A. E. BUCK, Clerk 


‘4 Th rmiiwTyTey tn Bill. 
JAMES L. Rice and His Wife, Apa S. Rice, 
vs -In Equity. 


FRANK P. Gray et als. 

The defendants in the above-stated case demur to the complain- 
ants’ bill, and for cause of demurrer say: 

Ist. That James L. Rice is not a proper party complainant in said 
bill, as by the statements of said bill it appears that he had. under 
the laws of Georgia, no interest in the estate of the intestate, the 
said Lewis Tumlin. 

2nd. That none of the parties made defendants in said bill, us 
secureties on the several bonds of the defendant Gray, sued as the 
administrator of said Lewis Tumlin, are proper parties defendant 
to said: bill. 

3d. Said bill shows upon its face — the circuit court of the United 
States for the northern district of Georgia has no jurisdiction of an 
original bill in the matter compiained of, since at and before the 

filing of said bill proceedings were pending before the ordi- 
Q5—7 narv of the county of Bartow for the resignation of said 

Gray, as administrator, and the appointment of a successor, 
which, under the laws of Georgia, involves a full inquiry into and 
decision by said ordinary of all the matters and things complained 
of in said bill. 

McCAY anp ABBOTT, 
Def ‘d'ts’ Sol’rs. 
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We do hereby certify that the foregoing demurrer filed by the 
defendants in the cause stated in said demurrer is, in our opinion, 
well founded in point 2) law. 

McCAY & ABBOTT, 
Sol’s for Def 'd'ts. 


Unitep States oF America, Northern District of Georgia: 


In person before me, A. FE. Buck, a United States commissioner, 
COTES rank ‘¢ Crray, one ol the defendants in the Cause recited Il) 
the foregoing demurrer, and on oath says that said demurrer Is not 
interposed for delay. 

FRANK P. GRAY. 

Sworn to and subscribed before me this Oet. 3d. 1SS1. 

A. BE. BUCK, Clerk. 
hiling. 


\iled in oftice Oct. 3d, 1881. 


A. E. BUCK, Clerk. 


JS Orde i Overruling Di LUT TCT, 
[In Open Court, March Term, 1882. In Equity. 
JAMES L. Rice et al. vs. FRANK P. Gray ef al. 


The Honorable Don A. Pardee, judge of said court, having in Va- 
cation, to wit, on the 14th of November, 1881, passed an order over- 
ruling a demurrer filed in said ease and directing that a decree 

be taken at this term overruling said demurrer— 
Q9_-]0OS It is adjudged and deereed that said demurrer be over- 
ruled on all the grounds taken therein. 

This March 14th, 1882. 

By the court: 

ALECK BOARMAN, 
U. S. Judge. 

CANDLER ano THOMSON 

Ec. D. GRAHAM, 

Nol’r for Compl'ts. 


x * * * ‘ ‘ 
109 Order of Reference to Special Master. 
JAMES L. Rice et al. 
Us. -In quity. 
Frank P. Gray, Adm’r., et al. } 
Bill for injunction, relief, ete. 

Whereas complainants in the above-stated case filed their bill in 
said cause to the fall term, 1881, of this court, alleging mismanage- 
ment, waste, and fraud on the part of said administrater, and pray- 
ing for injunction, the appointment of a receiver, and referance to a 
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master; and whereas the prayer for injunction and the appoint- 
ment of a receiver lias been heard and the Injunction granted and 
a receiver appointed, a demurrer to said bill having been heard and 
overruled; and whereas sald cause 1s now ready for reference, and 
counsel for complainants and defendants in open court have ex- 
pressed il desire that the order of reference be full: 

lt Is ordered that said Cause be referred Lo i? N. broyles, Ksq’r, as 
special master, who is directed to inquire intoand report upon each 
and every question, whether of law or fact, raised by or in luded in 

the pleadings in said cause as they may exist at the time 
110-119 thesaid master enters on the hearing; and the said master is 
specially required to take and state an account, showing— 

Ist. The receipts and disbursements legally made during the ad- 
ministration of said estate, distinguishing the transactions during 
temporary administration, joint administration, and sole adminis- 
tration. 

2nd. The disbursements, if any, illegally made, and the credits, 
if any, illegally taken. 

od. The outstanding claims against said estate, their nature, and 
the lability of the estate therefor. 

ith. The amount of the distributive share in the estate of deeeased 
to which each of the heirs is entitled ; the amount received by each 
distributee, and the amount still due each distributee. 

The said master is further directed to report his finding as to the 
liability of the several sureties, or any of them, in connection with 
his statement as to what is still due each distributee, which may be 
done by a note appended LO said statement. 

Marcel: 20th, 18582. 

DON A. PARDEE, Judge. 


Filing. 


Kiled in clerk’s oftice March 20th, 1882. 
A. E. BUCK, Clerk. 
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1?) Amendment tn Bill. 
JAMES L. Rice and ADAS. Rice vs. FRANK P. Gray and Others. 
Bill, &c., for relief, injunction, and receiver. 


The petition of complainants in the above case shows that when 
their original bill was filed they were informed and _ believe- the 
following state of facts to exist, to wit: That John A. Erwin had, in 
April, 1876, applied to the ordinary of Bartow county, Georgia, for 
leave to resign his office as a co-administrator on the estate of Lewis 
Tumlin, deceased ; that orators in connection with N. B. Tumlin, 
G. H. Tumlin, Mary L. Spencer, and Lula T. Lyon had objected to 
said resignation, and upon the trial of their caveat to said applica- 
tion for leave to resign the ordinary had allowed said resignation 
and all the other caveators heard had appealed from that decision, 
except orators, who gave the matter no further attention, and were 


Ste JAMES M. VEACH ET AL. VS. ADA 8. RICE ET AL. 


informed and believed that said resignation had been allowed, and 
they have all the time, until the filing of their bill, thought 
121 and believed that said Erwin had resigned his trust and his 
resignation had been allowed and accepted by the court. 
They further say that during all that time they were advised and 
believe and still are advised and believe that said resignation, even 
if duly accepted, could not prejudice their rights or in vany way 
release the sureties on the joint administration bond of said Gray 
and Erwin, and in their original bill such averments and allega- 
tions were made as they thought necessary to set out this fact. But 
they further show that since the reference of this case and upon 
and during the hearing of the same before the master appointed by 
the court in said case defendants have put in evidence the record of 
said Erwin’s resignation and the proceedings had upon the appeal 
in the superior court of said county, and to which orators had no 
access. the original papers, as orators are informed and_ believe, not 
being on file, by which it appears that said t.rwin’s resignation has 
never been in fact or in law allowed, and it appears he 
122 ~=is now one of the legal administrators on said estate. Com- 
plainants aver that. not being parties to said appeal, they had 
not given any attention to it, and did not know what had been 
done in it, except that the jury had found against the appeal, and 
they believed that all other legal steps had been taken to give effect 
to the verdict. They now during this trial have first learned that 
they were not and aver that no judgement was entered, and the 
papers in said case are not on file in the clerk’s office of the superior 
court ; they could not learn it earlier. These facts first came to their 
knowledge during the hearing before the master, and in the absence 
of any judge of said court qualified to act there’n or allow an 
amendment in said case. Complainants therefore pray they may 
be allowed to amend their original bill upon such terms as the court 
may require, and set out the facts and pray relief accordingly. 
Complainants propose to amend their bill as follows, to 
123. =wit: By an averment that John A. Erwin, though not a 
party to said bill by reason of the’'fact that he resides with- 
out the jurisdiction of the court, is not only bound as the securety 
of said Frank P. Gray in common with all the other sureties of said 
Gray and Erwin on the first administration bond, as claimed in the 
original bill, and is still in law one of the administrators of said 
estate, and has never legal-y resigned his trust as a co-administrator 
with Frank P. Gray on said estate, and that complainants are en- 
titled to relief accordingly against them and all the sureties on all 
the administration bonds on said estate, and they pray relief ac- 
cordingly. 
G. S. TUMLIN, 
GRAHAM anp FOUTE,’: 
J. B. CONYERS, 
For Compl'ts. 
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Groraia, Bartow County: 


You, James L. Rice, do swear that the facts stated in the foregoing 


petition are true. 
J. L. RICE, Compl't. 


Sworn to and subseribed before me this Sept. 18, 1882. 
, AARON COLLINS. 
[/ S. Com’r. 
124 Bill. 
J. L. Rice vs. Frank P. Gray and Others. 

Upon hearing, the foregoing application of complainants for leave 
to amend their bill is allowed, and it 1s ordered that the bill so 
amended be filed and referred to E. N. Broyles, special master, here- 
tofore appointed in this case. 

May 19th, 1883. 

W. B. WOODS, 
U. S. Cireuit Justice. 


Filing. 
Filed in clerk’s office May 19th, 1883. 
R. E. BOYD, 
Deputy Clerk. 
125 Answer of F. P. and Cora M. Gray. 
In the Cireuit Court of the United States for Northern District of 
( eorgia. 
J. L. Rice and His Wife, Apa 8S. Rice, 
vs 


FRANK P. Gray, Cora M. Gray, e al. 


a 
i - be 
7 # * a 
i? , 


Bill for account. 


I: answer to the specific charge in complainants’ bill in regard to 
investments in mortgages on Oathcologa Mills, in Bartow county, 
Ga.— 


These defendants say that Cora M. Gray received from her father’s 
estate In cash the sum of nine thousand four hundred and twenty 
dollars and seventy-five cents, which was awarded the her by the 
commissioners appointed by the ordinary of Bartow county to make 
her equal to the advanced distributees of her father’s estate. Said 
commissioners also awarded to her in land valued at $11,579.25: of 
this land Mrs. Cora M. Gray sold to Mrs. Mary L. Tumlin one hun- 
dred acres for four thousand one hundred and forty dollars in 
cash, and took the notes of Mrs. Mary L. Tumlin, who was 

one of the heirs-at-law of Lewis Tumlin and perfectly sol- 
126 ~=vent, for the sum of four thousand five hundred dol- 
lars as the balance of the purchase price. Mrs. Gray 
also sold to Jolin 8. Lake, of Bartow county, who was perfectly 
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solvent, land whie!l her from her father’s estate, to the 
amount and for the price S33. LOO. \irs. Grav also received from 
her father’s estate a se a ‘artersville, valued at $3,000. 
The said $9,420.75 received e esi wnd $4,140 eash received 


from Marvy L. tut ul Ul} nd makes $13,560.00, 
which forms the consice . (4) mortgage referred to 


in complainants | irs ; is in cash $60, and 
Mrs. Cora M. Gr . r bands in notes that 


=~ > Lan ~ c 
$7,600, being the aggreg ind the said Frank P. Gray 
had received as © ISS 3, as , Lewis Tumlin and for d1- 
vidit Y Tf) | | ibe it Sy 
And said Frank r self, savs that he 
never ested anv sum w ‘in Mississippi land in the 
127 vear ISia tle r | tH \LISSISS in LS77 for the 
vear LS;S. a | far ein 18;8 
And before thi * 1Siv Vile Lnts ire that the 
$21 500 mortywugt L i = Wus oOuYg vith the money 


of the estate of Tu | st; rchant in the 
city ot Ne Ww Wrieuns ail tL Pr ‘ | irge sum of 
money, to WI1t, &.5- un \ | his, lf ore- 
stall’s, affidavit taken | Is | is qu | bv Lula T. 
Lyon vs. Frank P. Gra , : ind r ‘in Bartow supe- 
rior court. 

So these defendants ey i nurchase said 
mortgage on sald milis ee Y- U, 1 tine « desired, without en- 
croaching upon the funds of said esta 1 the hands of the admin- 
istrator 1n any way wh 

And defendant, ! ora Ti ivs Mab n LG iP Ol thie money 
belonging to the estate, so far as she knows or believes, ever went 
into the purchase of either tf said mortgag ‘irectiy or indi- 
rectly. 

And defendant, Frank ivs not a dollar of money 
128 belonging to said esta r did go into the purchase of said 
mortgages, 

And said rank ¢ crra insWw nseit, savs that he did 
buy a farm in the State of Mississip) e 19th day of December, 
1878, on a credit—not a dollar of mons nging estate was 
used In making said purchas : r said farm—to be paid 
for by installments, as follows: & iM) on t y f. (dctober, 
1879, and the balance of th: urechase > a ir equal tnstall- 
ments of 85,700 each, on the first a | al iSS0), 18S]. LSS2, 
& 18835. 

x FPF. GRAY. 


7 —— - [7 
rt 3:9, @ 


a 


a 
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GeoraiA, Fulton County: 


You, Frank P. Gray and Cora M. Gray, do swear that the facts 
stated in the foregoing answer are true so far as they relate to your. 
own knowledge, and so far as they relate to information furnished 
by others you believe them to be true. 

“FRANK P. GRAY. 
CORA M. GRAY. 


Subscribed & sworn to before me this 3lst day of August, 1882. 
A. E. BUCK, 
U8 ACaAaG 
120 Filing. 


Filed August olst, 1SS3. 
A. E. BUCK, Clerk. 


Answer of Il. C. and J. G. B. Erwin. 


JAMES S. Rice and Aba 8S. RIcE 
Us. >In Equity. 
Fr. P. Gray et al. 


sill for relief, &e. 


The joint and several answer of H.C. Erwin and J. G. B. Erwin, 
two of the defendants in said case, to the said bill of complaint. 


These defendants, making the usual reservations, for answer, say 
that they are shown for the first time on this day the answer filed 
on behalf of the securities upon the administration bond of John A. 
Erwin and F. P. Gray on Oct. dd, 1881, and were not aware of the 
contents of said answer until now, and because they never signed 
any other administration bond in said case except the bond of John 
A. Erwin, as hereinafter particularly stated, and were advised and 
believe that they were no longer liable as securities in said case ou 

account of the discharge of and renunciation by said John A, 
Lov Erwin, as administrator on the estate of Lewis Tumlin, on 

the 12th day of June, 1576; they therefore pave the matter no 
more attention than they have done and have filed no answer pre- 
vious to this time. 

These defendants have not meant to disregard the process of the 
court or to lose any of their rights, but supposed they were merely 
nominal parties to said cause until within the last few days, when 
defendants learned that their names had been signed as secureties to 
the joint bond of F. P. Gray and John A. Erwin as administrators 
on the estate of Lewis Tumlin, and that it appeared in the separate 
powers of attorney given by these defendants separately to Menry 
©. Ramsour that these defendants’ names were to be signed as secure- 
ties to the bond of said Erwin and Gray as administrators as afore- 
said. 


(5—— 484 
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. - state the following as the facts in reference to 
‘ powers of attorney, each for himself, set- 
> ested by said John A. Erwin to become se- 


i as one of the administrators on the estate 
t were not requested to become the secureties 
Gray as one of said administrators and would 
mstances have become surety for said Gray. 
ecome secureties on the bond of John A. 
strator and signed, each for himself, a power’ 
x Henry C. Ramsour to sign their names to 
‘ \. Erwin as one of the administrators on said 
rank P. Gray was not in either of said 
en defendants signed the same, and in the 
rney the words “ as one of the,” after the name 
re stricken — after defendants signed said powers 
haracter “&” and name “F. P. Gray” were 
in lieu thereof, making 1t appear that defend- 
said Ramsour to sign their names as secure- 
John A. Erwin and Frank P. Gray as adminis- 
while, in. fact, defendants never gave any such 
| never agreed to become, and never, in fact, 
secureties on the bond of said F. P. Gray as ad- 
strator as aforesaid. 
fants believed and _ still believe and claim that the 
- f said John A. Erwin of the administration of said 
ithHority of law, as stated above and as set out in said 
r of all said secureties, relieved them from all liability 
f said Erwin, and not knowing the facts as to the said 
said powers of attorney, or as to their said Ramsour 
mes as secureties to said joint bond of said Gray 
A : said administrators, till recently, as stated, these de- 
tile their answer before this, and pray that the 
set up may be considered and these defendants be 
ike proof of said defense; that justice may be done 
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retmmises and they he discharged with their reasonable 


MYNATT & HOWELL, 
Sol’s for Def’ts. 


You. H.C. Erwin and J. G. B. Erwin, ‘do swear that the state- 
foregoing abswer, so far as derived from your own 
lve, are true, and the statements derived from the in- 
rmation of others you believe to be true. 
mn. © Bi 
I. & Bi 


a 
“ Wie 


Sworn to and subscribed before me this 13th day of Sept., 1883. 
J. H. JONES, 


| SEAL. | : 
Notary Public, Fulton Co., Ga. 
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Filing. 


Filed in elerk’s office Sept. 13th, 1SS3 
R. E. BOYD, Dep'y Clerk. 


Answer of H. C. Ramsaver. 
Circuit Court of U.S. for the Northern District of Georgia. 
Rice and Wire vs. F. P. Gray et al. 
The separate answer of Henry C. Ramsauer to said bill. 


This respondent, making the usual reservations, answering, says 
that he knows nothing about various charges 1n complamants’ bill 
aus to the waste and malfeasance in office of the said Frank PI. Gray, 
administrator of Lewis Tumlin. He thinks he can safely say, how- 
ever, that John A. Erwin committed no waste nor was guilty of any 

negligence or wrong during the short time that he remained 
134 administrator. This respondent is the administrator of 

Luther R. Ramsauer, deceased : said Luther R. Ramsauer did 
not sign the bond of John A. Erwin and F. D. Gray, as administra- 
tors, but did sign a power of attorney authorizing this respondent 
to sign his name asone of the sureties to the bond of John A. Erwin 
as one of the administrators of Louis Tumlin, deceased, subsequent 
to the signing of this power of attorney by the said Luther R. Ram- 
sauer, and while the said power of attorney was in the office of the 
ordinary of Bartow county, where it now uppears recorded, the said 
power of attorney was changed by striking out the words “ As one of 
the” and interlining the words “and F. P. Gray.” Respondent is 
informed that this was done at the suggestion of the ordinary made 
to John A. Erwin, and that the said John A. Erwin did it upon the 
statement of the ordinary to him that there would be nothing im- 
proper in it. The said power of attorney of L. R. Ramsauer was 
signed at the same time and place that the power of attorney of H. 
C. Erwin and J. G. B. Erwin were signed; all of said powers of 

attorney made this respondent attorney-in-fact, and the same 
135 _interlineations and erasures appear in each one of them. 

Respondent has reason to know that it was the intention of 
all three of these persons to become the security of John A. Erwin 
only as administrator. 

Respondent will further state that he has never supposed until 
very recently that there would be any attempt to hold those who 
signed as sureties of John A. Erwin responsible for the administra- 
tion of the estate in any way after the discharge of John A. Erwin 
as administrator and the release of his sureties by the ordinary, and 
respondent is informed that according to the tenor of the bill orig- 
inally filed in this case it was not the intention of the complainants 
or their counsel to hold John A. Erwin and those who signed the 
same bond with him liable for the waste, misconduct, and fraud 
charged in the bill. 

The attempt so to charge the said Erwin and his sureties this re- 
spondent believes to be an after-thought on the part of the com- 
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plainants and is a surprise to this respondent; and respondent in- 
sists that if, under the pleadings in the cause, John A. Erwin 

and his sureties can be found liable in this ease (which 
156 this respondent does hot Ly lieve), then respondent asks the 

court to consider his defenses. Respond ht Ww il] concede that 
John A. Erwin and those on the bond with him are lable for the 
misdoings of John A. Erwin while lhe was administrator, but respond- 
ent is informed that, while John A. Erwin and his sureties are made 
parties to the bill filed in this cause. the said John A. Erwin is not 
definitely charged with any act of waste or wrong-doing. Further- 
more respondent is of opinion that hee annot be so ch: irged truth- 
fully. 

And now, having fully answered all that this respondent is ad- 
vised is necessary or material for him to answer, he prays to be 
hence discharged with his reasonable costs. 

MYNATT & HOWELL, 
No/ s : for Ramsauer. 
Unrrep States oF America, Northern District of Georgia: 
Personally came before me Henry ©. Ramsauer, administrator of 
Luther R. Ramsauer, deceased, who, On oath, Suys that what 
137 sis stated in the foregoing answer of his own knowledge is 
true, and that which is stated on the information of others he 
believes to be true. 
HENRY C. RAMSAUER, 
Adm'r of Estate anes Luther R. Ramsauer. Deed. 


Sworn to & subscribed before me this 3d day of Oet., 1883. 
J. C. BRITTAIN. 
US. CC. Com’r. 
Filing. 
iled in clerk’s office Oct. t LSS. 
R. bE. BOYD, 
Dep'y ( li rh. 
Answer of J. M. Veach and Others. 
In U.S. Circuit Court for the Northern District of Georgia. 
Rice and Wire vs. F. P Gray e al. 
ll, ete 


The joint and several answer of W. J. Benham, R. L. Rogers, A. C. 
rrimble, A, W. Mitchell, J. M. Veach, and J. J. Howard to the bill 
of complaint filed in said cause. 


These respondents, making the usual reservations, answe ring, say 
that they have not heretofore answered this bill because they were 
under the impression, from information as to the contents of said 
bill, that the complainants made no charges against nor asked 
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138 any relief from John A. Erwin and the sureties on the bond 
which he signed, and that these respondents were warranted 
in that conclusion is abundantly shown by an application on file 
in this case, and an order granted thereon to amend the bill so as to 
charge Jobn A. Erwin and his sureties 
These respondents had no notice of that application and order, 
and have just now been informed of the same. They, perhaps, 
would not have been informed of it at ail but fora rumor to the 
effect that the special master in this cause was going to report or 
had reported that said John A. Erwin and his sureties were liable 
jointly, with F. P. Gray and _ his sureties for all the delinquencies of 
I’. P. Gray after the resignation of the said John A. Erwin as ad- 
ministrator. These responde nts had signed the bond made jointly 
by John A. Erwin and F. P. Gray as the administrators of the estate 
of Lewis Tumlin. John A. Erwin resigned his administratorship 
in May, 1876, and he, as well as his bondsmen, were discharged by 
order of the ordinary of Bartow county. These respondents sup- 
posed that was the end of their connection with the admin- 
139 istration of said estate, and never supposed for a moment 
that any attempt would be made to hold them liable for any 
act of either Administrator Erwin or Gray after the discharge of 
said Erwin and of these respondents by the order of the ordinary 
in 1876. These respondents have not seen any amended bill filed 
in the cause, although the order to amend as above stated was taken; 
but, since the report of the master seems to cast a hability upon 
these respondents for the acts of I’. ?. Gray after the release of these 
respondents by the ordinary, and since the complainants have ob- 
tained an order to amend their bill stating the matters of amend- 
ment, these respondents deem it proper to file their answer. 
Respondents insist that John A. Erwin isa necessary party to this 
bill as proposed to be amended ; also that he is a necessary party to 
any action that may be had upon the report of the special master 
making him liable as well as his sureties for the acts of I. P. Gray 
after their release. John A. Erwin, as stated by the bill, is a citizen 
of Tennessee, the place of residence of the complainants in 
140 this case, and was so at the time of the filing of the bill. Re- 
spondents are advised that if they, as sureties of John A. 
Erwin, are to be held liable it can only be ina proceeding In which 
John A. Erwin is a party, or under such state of the proceedings as 
would lawfully excuse his being made a party, which they are ad- 
vised is not shown by the pleadings or proceedings in this cause ; 
and respondents will further state that the report of the special 
master is entirely be yond the scope of the case, in so far as it seeks 
to visit liability upon the sureties of John A. Erwin after their re- 
lease by the ordinary, and was a perfect surprise to these respond- 
ents, as it seems also to have been to complainants and their coun- 
sel, if respondents are to judge from the state of the pleadings. 
These respondents will also state that they are informed that three 
of their co-sureties upon the bond of Gray and Erwin, to wit, H. ¢ 
Erwin, J. G. B. Erwin, and L. R. Ramsauer, respectively, signed 
powers of attorney authorizing H. C. Ramsauer, as attorney-in-fact, 
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to sign their names to the bond of John A. Erwin, as one of 


14] the administrators of Lewis Tumlin, deceased, and that these ° 


powers of attorney were subsequently changed without the 
consent of the said Erwin and Ramsauer, so as to authorize their 
signatures to the bond of John A. Erwin and Frank P. Gray. Re- 
spondents have information that the said Erwin and Ramsauer are 
seeking release on the ground of said changes. Respondents insist 
that if the said H. C. Erwin, J. G. B. Erwin, and L. R. Ramsaner 
are not bonded with them on said bond that then these respondents 
are not bound. These respondents say that they were particular to 
make inquiry as to whether the Erwins and Ramsauer would go 
upon said bond, and they agreed to sign said bond only upon the 
condition that the others did. The bond Was a very large one, and 
these respondents say that to sign the same was the assumption of 
a very grave responsibility. They were, therefore, particular to 
know who their co-sureties were. 

lurthermore, these respondents state that they knew John A. 
Erwin well as an honest man, a man of fine business qualifications, 

and, reposing confidence in his high character as a business 
142 = man and a citizen, they were willing to sign the bond with 

him as administrator, but would not have signed said bond 
with Frank P. Gray as sole administrator, who was then compara- 
tively a youth of little experience and by no means qualified to as- 
sume the sole administration of so vast an estate. These respond- 
ents will further state that on the 11th of April, 1876, John A. 
Erwin filed his application with the court of ordinary of Bartow 
county to be allowed to resign the administration. Of this applica- 
tion the heirs and distribute-s had notice. At the May term fol- 
lowing of the said court of ordinary the application was granted and 
said Erwin’s resignation accom plished as soon as he could settle 
with his suecessor. By the same order F. P. Gray was appointed 
sole administrator and required to give bond as such, and Jolin A. 
Erwin and his sureties were discharged. These respondents never 
questioned the validity of the resignation of said Erwin or of the 
order discharging him and his sureties from further liability. 

Indeed it seems to them that it would be very greatly out of the 

general order of things, as these respondents have always 
143 understood them, if they should be held in an obligation 

they have not signed, they never having signed nor agreed 
to sign as sureties for Frank P. Gray as sole administrator for Louis 
Tumlin, deceased. 

These respondents know nothing of the charges of misconduct, 
malfeasance, and fraud made by complainants against Frank P. 
Gray. They did not feel themselves interested in the matter, and 
did not deem it their business after the resignation of John A. Er- 
win. If they had had the least suspision that they were to be held 
liable in any way, or could by any possibility be held liable, they 
would have taken steps to disengage themselves as soon as Jolin A. 
Erwin was released. 

These respondents do hot say this to the prejudice of Frank P. 
Gray or to cast suspicion upon him, but simply because they 
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did not desire to be his sureties in the administration of the estate, 
and in underwriting for John A. Erwin and Frank P. Gray they 
meant to vouch for John A. Erwin only. And now, having fully 
answered, these respondents pray to be hence dismissed with their 
reasonable costs. ¢ W MILNER, 

MYNALT & HOWELL, 


Nolicitors for Re sponde nts. 


144 U'xiteED STATES OF AMERICA, 
Northern District of Georgia: 


Personally came before me William I. Benham, R. L. Rogers, A. 
C. Trimble, J. M. Veach, and J. J. Howard, who, on oath, say that 
what is stated in the foregoing answer as the act or deed of the re- 
spondents or either of them is true, and that which is stated as the 
act or deed of any other person thie \ believe to be true. 

J. M. VEACH. 

W. I. BENHAM. 
A. C. TRIMBLE. 
J. J. HOWARD. 
R. L. ROGERS. 


Sworn to and subseribed before me this Sth day of October, 1583. 
[seau.] AARON COLLINS, 
U.S. C. C. Com'’r. 


A. W. MITCHELL. 


Sworn to and subseribed to before me this 9th day of October, 
1883, as to A. W. Mitchell. 
[SEAL. ] Rk. E. BOYD, 
U. 8S. C. C. Com’r. 


Filing. 


liled in clerk’s office Oct. 9th, 1SS5. 
A. E. BUCK, Clerk. 


145 In the Cireuit Court U.S. for the Northern District of ‘ weorgla, 
September Term, [881. In Equity. 


JAMES L. Rice and Apa 8S. RIck 
s. f’ No. 187. 
Frank P. Gray, Adm’r, et al. J 


Replication of James L. Rice and his wife, Ada 8. Rice, to the an- 
swers of defendants, Frank P. Gray, Cora M. Gray, N. B. Tumlin, 
G. H. Tumlin, Mary L. Spencer, Lula T. Lyon, John 8S. Leake, 
Thomas W. Leake. John Neal, Thomas W. Akin, Miles G. Dob- 
bins, James M. Veach, John W. Gray, A. C. Trimble, Joel H. 
Dyar, W. T. Wofford, J. C. Wofford, A. P. Wofford, W. W. Rich, 
ky. M. Price, F. M. Ford, Nelson Gilbreath, J. G. B. Erwin, H. C. 
Erwin, H. C. Ramsour, adm’r of L. R. Ramsour: W. I. Benham, 
Robert L. Rogers, N. W. Mitchell, John J. Howard. 


And come the complainants in the above-stated case, saving and 
reserving to themselves all and all manner of advantage of exception 
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to the manifold insufficiencies of the said answers of defendants, 
filed October 3.1881. and to the answers this day filed and all of the 
answers of defendants filed up this date, or any of them, for replica- 
tion thereto saith that complainants will aver and prove the 
146 ~~ allegations in their bill and amendments thereto to be true, 
eertain, and suflicient in law to be answered unto, and that 
the said answers of the said defendants is uncertain, untrue, and in- 
sufficient to be replied unto by these complainants, without this, 
that any other matter or thing whatever in said answers contained 
material or effectual in the law to be replied unto —; all of which 
matters and things these complainants are and will be ready to aver 
and prove as this honorable court shall direct, and humbly pray as 
in and by their said bill they have already prayed, and will ever 
pray, We. 
EB. D. GRAHAM, 
J. B. CONYERS., 
W. kK. MOORE, & 
G. S. TUMLIN, 
Solicitors for Complainants. 


Filing. 
Iiled in office this 24th day of November, 15883. 
' A. BE. BUCK, Clervé. 
| 17 Bill for Account, AC. 


In the Cireuit Court United States for the Northern District of Ga. 


JAMES L. Rice & WIFE 
Ss. 

MRANK P. Gray, Adm’r of L. Tumlin, Deed, & JAMes M. VEAcH 
et al.. Securities on Administration Bonds, & Joun NEAL, Don- 
BINS, ef al. 

In this cause, on suthcient cause shown to me, complainants are 
allowed to tile their replication to the several answers of defendants 
heretofore filed in this cause on condition that .the cause shall be 


speeded. 
Nov. 24, 1885. 
DON A, PARDEE, Judge. 


Filing. 


Filed in office November 24, 1885. 


A. E. BUCK, Clerk. 
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145 Report of E. N. Broyl 8, Special Master. 
In Cireuit Court United States, Northern Dist. of Ga. 


JaMeEs L. Rick & Apa S. RIcE 
is. 


Frank P. Gray, Adm’r of Lewis Tumlin, Dee’d, and Others. 
Bill for relief, Injunction, NC. 
hi port of kdwin N. Broyles, special tnaster, in case above stated. 


By virtue of the order of the court appointing me special master 
in said case I proceeded to hear evidence at various sittings at 
( ‘artersville, Bartow county, Greo., and at Atlanta, ¢ reorga. At these 
sittings the parties and counsel were present. At most of them also 
il stenographer Was employed who took down the evidence and after- 
wards furnished me copy of the oral evidence so taken down, and 
In some instances copy of brief written or documentary evidence. 
The evidence taken down by the stenographer accompanies this re- 
port in the form of books A, Lb, C, D, and E, paged, however, 
through all five of them. 

At some of the sittings no stenographer could be had, but I made 
notes of all the evidence from first to last, which also accompanies 
this report. 

Various documents were also put in evidence, which are 
149 marked as exhibits and referred to in the proper place. 

By consent of parties original papers pertaining to suits 
pending in Bartow superior court were used in evidence, and for 
convenience of parties and this honorable court temporarily accom- 
pany this report, but to be returned to Bartow superior court when 
needed, 


Preliminary Facts Agreed upon or Not Disputed. 
Heirs of Lewis Tumlin. 


On June 2d, 1875, Lewis Tumlin, of Bartow county, State of 
Georgia, departed this life intestate. 

Ile left as his heirs-at-law the following persons, to wit: Mary L. 
Tumlin, his widow, since married to H. G. Spencer, of Walton 
county, Geo.; his two sons, Napoleon B. Tumlin and George H. 
Tumlin, then a minor; his daughters, Mrs. Ada 5. Rice, formerly 
Ada 8. Tumlin; Mrs. Lula T. Lyon, formerly Lula Tumlin; Mrs. 
Cora M. Gray, formerly Cora M. Tumlin; Lewis T. Erwin, a minor 
son of a deceased daughter of Lewis Tumlin, whose interest in said 
estate has been duly transferred and assigned to def’d’t, John 8. 
Leake. . 

The widow in due time made her election to take a child’s part 

instead of dower in said estate. 
150 Each of said heirs are entitled to a one-seventh interest In 

the said estate. John A. Erwin, before the filing of the bill 
in this case, removed from the State of Georgia into the State of 
Tennessee, where he still resides. 

i—1S4 
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At the death of Lewis Tumlin, Thomas Tumlin resided in Bartow 
county, Georgia, but has since removed to the State of Alabama, 
where he now resides. 

Thomas Stokeley, one of the sureties on the adm’r bond given by 
Gray and Erwin, departed this life intestate before the filing of this 
bill, and no administration has been granted on his estate until 
within less than 12 mos. before filing this bill. Lewis R. Ramsaur, 
another surety on said Gray and Erwin’s bond, departed this life 
before this bill was filed, and Henry ©. Ramsauer has been duly 
appointed administrator on his estate. 

Abda Johnson, another of the sureties of said Gray and Erwin’s 
bond, departed this life July 10,1881, and his estate had no repre- 
sentation when this bill was filed. 


15] Ti mtporary Adm ’rs. 


On June 11th, 1875, Frank P. Gray and Napoleon B. Tumlin 
were appointed by the proper court, to wit, the court of ordinary of 
Bartow county, temporary administrators on the estate of said in- 
testate and gave bond in usual form, of same date, in the sum of 
$200,000.00, giving as sureties on their bond Abda Johnson, William 
T. Wofford, John W. Gray, James M. Veach, and Edwin M. Price 


Bond. 


The condition of said bond was that said Frank P. Gray and N. 
B. Tumlin should carefully collect and preserve from waste or loss 
all the goods, chattels, and effects of the said Lewis Tumlin, deceased, 
and shall make or cause to be made a true and perfect inventory of 
all such estate, and the same being so preserved do surrender up 
such estate and effects, with the inventory aforesaid, unto the legal 
and proper administrators on or before the first Monday in August 
next (after date of said bond), or so soon thereafter as the ordinary 
shall direct, with all his other actings and doings therein, and faith- 
fully perform the trust reposed in him. For copy of this bond see 
Exhibit A to Exhibit B of evidence taken in this case 


152 Gray and Irwin, Adm’rs. 


On 2d day of August, 1875, Frank P. Gray and John A. Erwin 
were duly appointed permanent administrators on said estate, and 
gave bond as such in the usual form in the penal sum of $600,000.00. 
The bond was joint and several, and pavable to the ordinary of Bar- 
tow county, Georgia, for the time being, and his successors in office. 

The condition of said bond, omitting formal parts, was as follows : 
That said administrators “do make a true and perfect inventory of 
all and singular the goods, chattles, and credits of the said deceased 
which have or shall hove come to the hands, possession, or knowl- 
edge of the said Frank P. Gray and John A. Erwin, or in the hands 
or possession of any other person or persons for them, and the same 
so made do exhibit in the court of ordinary of said county when 
they shall be thereunto required, and such goods, chattles, and credits 
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do well and truly administer accurding to law, and make a just and » 
true account of their actions and doings therein when required by 
the superior court or the ordinary for the said county; and all the 
rest of the goods, chattles, and credits which shall be found 
153. remaining upon the account of said administration, the same 
being first allowed by the said court, shall deliver and pay 
to such persons, respectively, as are entitled to the same by law.” 
The sureties on said bond are William T. Wofford, Abda John- 
son, W. W. Rich, John W. Gray, James M. Veach, Noah King, A. C. 
Trimble, Edwin M. Price, Joel H. Dver, Jolin 8S. Leek, Nelson Gil- 
reath, J. C. Wofford, J. J. Howard, A. W. Mitchell, Thomas Stakeley, 
Robert L. Rogers, L. A. Ramsauer, J. G. B. Erwin, H. C. Erwin, N., 
J. Benham, and Thomas Tumlin. 
For copy of this bond see Exhibit B to Exhibit B of evidence in 
this case. 


Inventory. 


1. On the 24th day of September, 1875, said administrators returned 
into the court of ordinary of Bartow county an inventory and ap-_ 
praisement of said estate, but it did not purport to be a full account 
of all said estate, as it alleged there were some wild lands and evi- 
denees of debts left out to be appraised as SOON as they could be defi- 
nately ascertained. 

This inventory was recorded by the ordinary Nov. 4, 1875. See 
exhibit C in this case, pages |! to 14. 

By reference to said exhibit it will be seen that it embraced 
154 lands in Floyd county, Georgia, and in Cherokee county, 
State of Ala., as well as the lands in Bartow county, Geo. 


Sale of Personal Property. 


5. On the 8th and 9th days of September, A. D. 1875, the admin- 
istrators duly sold certain personal property of the estate, amounting 
in the aggregate to $6,589.00. See Exhibit C aforesaid, pages 33 
to 35. 

Second Sale of Personal Proj rly. 


On Dee. 8th, 1875, another sale of personal property was made, 
aggregating $2,333.73. See said Exhibit C, page- 59 & 40. 
Returns of both these sales were made to the ordinary by the ad- 


ministrators May 22, 1876. 


) 
‘ 


yi ar’s Support for Widou and Minor. 


6. On August 14th, 1875, a year’s support for the widow of de- 
ceased, Mrs. M.S. Tumlin, and a minor child, G. H. Tumlin, was 
duly set apart by appraisers; in amount, $3,522.50. 

This report was filed in said ordinary’s office on August 24, 1875. 
On March 6, 1876, this report was allowed by said ordinary and 
recorded. See said Exhibit C, pp. 40 & +1. 
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(. {71071 iS siaoners Ad Divide Land. 


7. At a regular term of the court said ordinary, on sept. b>, 
1875, passed an order appointing certain freeholders, to wit, 
ldo John J. Howard, Nelson Gilreath, W. W. Rich, Seaborn Dish- 
roon. and J. S. Leake, commissioners to make distribution of 
the lands by longing LO sald estate in Bartow county aIMmMOong the dis- 
tributees of said estate, to wit: Mary L. Tumlin, widow of deceased, 
she hay Ing duly elected to take a child’s part in lieu of dower: Na- 
poleon B. Tumlin, Ada S. Rice, Lula T. Lyon, George H. ‘Tumlin, 
Cora Gray, children of deceased, and Lewis T. Erwin, grandson of 
deceased: said order recites that three of said distributees, to wit, 
Napoleon Tumlin, Ada 8. Rice, and Lula ‘T. Tumlin had made ap- 
plication to said ordinary for said order The order recites that SOC 
ot said distributees had been advanced — by deceased in his lifetime. 
The order then direets the commissioners to make distribution of 
the lands belonging to said estate among said distributees according 
to law, first making the unadvanced or less advanced up with those 
udyanced out of lands and city property detached from the planta- 
tion on which deceased resided at the time of his death and then 
dividing said plantation amongst all the distributees. 


— . ad . . 
156 iM furn Of ( om PLISSIOVNCTS 


On October 11th, 1875, commissioners made return showing dis- 
tribution as directed : said return was recorded Noy. 5, 1875. See 
sald Exhibit C, })}). 15 to 22, and Exhibit R 

Supple rie ntal }?, furn. 

Afterwards am ho date rivell —sald conimissioners made supple- 
mental report in relation to Mrs. Cora Gray’s share. 

by the first return Mrs. Gray was charged with and allowed two 
items, among others, as follows: 


NEN 
by cash si sini alesis iii aati ci cei in ic inca ii ii iii ks is aia ed eae since 1.000 So 


420 7d 


By the supplemental . urn Mrs. Gray is allowed $942.75 in eash. 
d+) 


See a ee 20 and 22. ‘This supplement was recorded 


eb. 22, 187 
Application hy Adm 'rs for o i/ Commission on Division of Land. 


On the first day of May, 1876, said Gray and Erwin, as adm’rs 
aforesaid, made ap plication in writing to said ordinary, asking that 
they be allowed 3 per cent. on $114,456.00 as commissions and com- 
pensation for their services in and about the division in kind of said 
real estate as before stated. The petition, not sworn to, alleges that 

the responsibility and trouble in effecting said transfer has 
157 ~~ been considerable. The petition contains no prayer for pro- 

cess or rule calling on the heirs to show cause, and does not 
appear but that it was an entirely Cx parte proceeding. 
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3 Per Cent. Allowed 
The ordinary grants the prayer at May term,1876. See Exhibit M. 
Gray and Eru in’s Re urn. 


On May 22d, 1876, said adm’rs, Gray and Erwin, make their first 
annual return. This is also return of the acts and doings of the 
temporary administrators. It covers time from June 11, 1575, to 
May 6, 1S76. See Exhibit D. 

This return was examined and allowed by said ordinary and 
made judgement of the court, it is so stated, June 26, 1876, and re- 
corded July 1,1876. This Exhibit D does not, as it should, give 
item of $1,000 on credit side June 22, IS75—-N. Tumlin’s note. 

This Exhibit D purports to be a full copy of the original return, 
but it lacks that $1,000 item, on the credit side, of being a full copy. 


Kru mn Applic s for Dis harge 


On April 11, 1876, John A. Erwin, one of said adm rs, filed his 
petition in said court of ordinary,seeking permission to resign 
15s his office as such adm’r on the ground that his health was so 
bad he could not properly attend to the duties of the office 
The petition alleges that most of the real estate and a great portion 
of the personalty of said estate had been divided and delivered to 
the the distributees ; that Gray, the other adm’r, is willing to give 
new bond and carry on the administration alone. ‘The petition 
cives the names and residences of each distributee; shows that said 
erwin was the guardian of two of them, to wit, George Henry Tum- 
lin and Lewis T. Erwin; prays that all the distributees be cited to 
appear and show cause. 

On same day, April 11,1876, the ordinary issues the order requir- 
ing the various distributees to show cause at May term, 1876, of said 
court. 

All the parties were duly served, or acknowledged or waived 
service, said John A. Erwin acknowledging service for 
wards. 

I’. P. Gray, on May Ist, 1876, put in writing his willingness for 
said Erwin to resign and he, Gray, to retain the sole administration 
in his own hands, and offering to give such bond as the ordinary 
should require. 


his said 


° . + * ’ 
Erwin Ss Discharae 


At Mav term, 1876. of said court, the order allowing Erwin 

159 ‘to resign is granted. The order, among others, cites the fol- 
lowing: That all the heirs have been duly served with cita- 

tion to show eause why Erwin should not be allowed to resign, ete., 
and all of said heirs being represented now before the court and no 
sufficient cause being shown to the contrary, and it appearing to the 
court that the bodily health, physical infirmities, of said Erwin and 
the health of his wife are such that he is unable to attend to said 
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duties, that said Gray is willing to act as sole adm’r, he being also 
served and appearing, and that such resignation will not injure the 


ee 


‘ 


estate In any way. 
Gray Sole Adm'’r. 


By same order F. I. Gray 1s appointed sole adm’'r and 1s required 
to give a new bond and security in sum of $140,000. When said 
bond is given and Erwin settles with Gray as to the administration 
and files Crra\ 'S receipt as successor In the ordinary's othee, then 
said Erwin and his secureties be discharged from all lability for 
any mismanagement of said estate in the future, but not for any 
past liability of said Erwin as administrator. 

160 rwin’s petition for discharge says nothing about discharg- 
ing his sureties. 

See, as to this, item 12, Exhibit N. 


Gray (Fives Ni ih Bond. 


13. On May 2, 1876, Gray gave new bond in sum of $140,000, con- 
ditioned, substantially, as the bond described in item 3 of this 
report. The sureties to Gray’s bond were Abda Johnson, Wm. T. 
Wofford, Edwin M. Price, Noah King, W. W. Rich, J. W. Gray, J. 
(. Wotlord, John S. Leake, Thomas W. Leake, and Nelson Gilreath. 

See Iexhibit C to Exhibit B of this report. 


Gray Gives Lrwin Final Ree upt. 


14. On the 6th of May, 1876, F. P. Gray gave to J. A. Erwina 
receipt for all the property of the estate which had been in kerwin’s 
possession as co-admiunistrator. 

A list or schedule of the property is given and is declared to be 
all the property belonging to said estate at that time unadminis- 
tered, so far as known by said Gray, except some wild lands. Said 
Kerwin filed said receipt in the ordinary’s office May 22, 1876. 

See Exhibit O to this report. 


Erwin Discharged. 


15. On June 12, 1876, at an adjourned term, the order of final dis- 
charge of said Erwin is passed. See Exhibit N above. 


lol Appeal to Supe rior Court of Bartow (0. 


16. The decision of the court of ordinary permitting said Erwin 
to resign and Gray to become sole administrator was apnealed from 
aud case carried to sup’r court of Bartow county, and there, on Au- 
gust 4, 1876, affirmed by verdict of a jury. There is no record evi- 
dence that a judgment was entered upon said verdict. The decision 
appealed from was, as before shown, made May Ist, 1876, and the 
appeal must have been sued out or entered within 4 davs from the 
adjourned of said May term, not counting Sundays or holidays. 
See Exhibit “ P” to this report, Code, 3613, 3614. 
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Gray gives Bond to Erwin. 


17. On June 16th, 1876, F. P. Gray gave the bond to said John 
A. Erwin in the sum of $40,000, with his sureties, D. W. K. Peacock, 
John W. Gray, Edwin M. Price, and John 8. Leake, reciting, among 
things, that said Erwin has and does by said presents transfer, as- 
sign, turn over, and deliver tosaid F. P. Gray all the commissions 
and compensation that had been or might be allowed by the ordi- 
nary or the law of the State to said Erwin for his services as adm’r 

of said estate, and then, in consideration thereof, said F. P. 
162 Gray bound himself, his heirs, ete., to pay and satisfy anv 

judgment or decree or order that might be made, rendered, 
or pronounced by any court of law or equity, and all expense or 
costs necessarily incurred in defense of any suit against the said 
John A. Erwin for any waste, loss, or damage, or injury caused or 
occasioned by any act or failure of duty in any way whatever by the 
said John A. Erwin, administrator of said estate, to any heir-at-law 
or creditor of said Lewis Tumlin. by said bond said ¢ ray obligated 
himself to protect and save harmless in like degree the sureties of 
said Erwin on said Erwin’s administration bond. See Exhibit “Q” 
to this report. 

od Sale of P rsonal Prope rty. 


18. On June 10th, 1876, F. P. Gray, asadm’'r., sold personal prop- 
erty aggregating $616.11, and made return thereof to court of ordi- 
nary Aug. 6th, 1877. 


Tumlin Mills Sold to Ford. 


19. On June 6th, 1876, Gray, adm’r, had property known as Tum- 
lin Mills, on Etowah river, consisting of 1? acres of land, mill-house, 
three setts of mills, and other necessary -machinery, and dwelling- 
house on said lands, sold to F. M. Ford for $1,300, terms of sale 

being } eash and balance in three equal installments of >, LZ, 


163 and 18 months. The adm’r made return of said sale to the 
court of ¢ rdinary Sept. 1 1 1877. See item 28. past. 


Wofford and Wofford and Rich, Sureties on Bond, Applies for and Ob- 
ains Discharged. 


20. On Mareh 23d, 1877, Wm. T. Wofford, Noah King, Edwin M. 
Price, W. W. Rich, and James C. Wofford, part of the sureties on F. 
P. Gray’s administration bond described in item 15 of this report, 
filed a petition in said court of ordinary praying to be relieved as 
sureties on said bond. In this petition seventeen separate grounds 
or reasons are set out and assigned as a basis of relief. 

The petition closes with prayer that Gay be notified to appear at 
said court on Ist Tuesday in April, 1877, and show cause why they 
should not be released. On same day the rule is passed, directed to 
said Cray, and it is served on him the same day. In answer to this 
rule Gray, whilst denying the truth of the various charges preferred 
against him in said petition, admits the right of applicants to be 
discharged and conseuts to it. 
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On Oct. Ist, 1877, at a regular term of said court, said sureties 

withdrew all the charges made against Gray in said petition 

164 and insisted they had a right to their discharge, as sureties 
on said bond, from all further liability on said bond. 


At same Oct. term, 1877, the court of ordinary granted the order 


discharging said sureties, W. T. Wofford, James C. Wofford, and 
Wm. W. Rich, as prayed for, to take effect on said Gray’s giving a 
new bond in sum of $140,090.00 by Oct. 20th, 1877. See Kx- 
hibit T. ; 

On Oct. 13th, 1877, Gray gave a new bond, as required by said 
order, with the following persons as sureties,to wit: Nelson Gil- 
reath, A. P. Wofford, Thomas Tumlin, Abda Johnson, Noah King, 
I’. M. Ford, John 8S. Leake, Thomas W. Leake, and John W. Gray. 
See piuge- No-. 20, 21, 22, Exhibit B. 


A nothe r Bond. 


21. On May Gth, 1878, Gray gave another bond, in sum of $140,000, 
with same sureties as last bond, except Noah King and Thomas 
Tumlin. This bond caused by Noah King’s applying for and ob- 
taining discharge. See pp. 22 & Zo, exhibit B. 


Lae 
‘ 


Second Return. 
22. Aug. 6, 1877, Gray, adm’r made return to July Ist, 1877. See 
exhibit KE. 
lime to Make Return. 
23. On July 2d, 1877, on application by Gray, adm’r, to the court 
of ordinary, he was granted until Ist Monday in August to 
LGo make returns for 1876, and that he be saved from forfeiture 
of commissions on same. See Exhibit- 8S and T. 
Return of 1875. 
24. Sept. 2, 1878, Gray, adm’r, made return for year ending July, 
1.1878. Exhibit F. 
Time (riven to Make Return. 
25. At July term, 1879, Gray, adm’r, obtained order from. said 


court ordinary giving him till Ist Monday in Sept. to make return 
and save forfeiture of commissions on same. Exhibit U. 


Pe furn for LS7%). 


26. On Sept. 1, 1879, Gray, adm’r, filed his return for year ending 
July 1, 1879. Exhibit G, , 


Return for ISSO. 


27. July 5, 1880, Gray, adm’r, made return for year ending July 
1, 1880.) Exhibit H. 


* ._ ‘ ar 
aS : 


vF 4g ~ te 
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Time Griven to Maks Return. 


28. On application of Gray, adm ’r, the urdinary of Bartow county, 
July 4, 1881, granted Gray until Ist Monday in August to make 
return for vear ending July 1, 1581, and to prevent forfeiture of 
commissions & so —, Sept. ®, 1SSl. Exhibits V, oo 


166 Return for ISS], 


29. Sept. 10, 1881, Gray, adm’r, made return for year ending July 
? 


Ist, ISS1I. exhibit [. Said return examined, allowed, and ordered 
ol record by said ordinary Oct. Sth, ISS1. 


Ne el Mad Pece 1? ‘TT. 


30. On Nov. 14, 1881, James M. Neel was appointed receiver in 
this case of all the property and effects, rights and credits, belonging 
or appertaining LO the estate of Lewis Tumlin, deceased, not then 
administered. 

$1. “exhibit J isan inventory filed by said receiver of the unadmin- 
istered realty of sid estate, & exhibit KK of the personal property 
of said estate which has come into the hands of said receiver. 


NX. R Tumlin. lemporary Adm'’r. 


32. N. B. Tumlin, one of the temporary administrators, made no 
report himself, neither did he unite with Gray and Erwin in making 
report. Said N. B. Tumlin received no compensation or commissions 
for his services as such administrator. Ilis connection therewith 
seems to have been only nominal or formal. No charges of waste 
or neglect of duty are made against him, and no relief prayed 
against him. (See evidence, p. 51, & N. Bb. Tumlin’s answer.) 


LGO7 Returns— When Made. 


So. The bill charg s that the administrator, Gray, failed to make 
his returns in the time required by law, and insists that he has 
thereby forfeited all right to have commissions allowed him on the 
Sale. 

By reference to items 23 to 29, inclusive, of this report, it will be 
seen that the ordinary gave the administrator further time to make 
returns in each year, except for year ending July 1, 1878. By rea- 
son of these orders from the court of ordinary the adm’r is relieved 
from such forfeiture for each year, except that ending July 1, 1878. 
Code of Ga., 2596. Failure to make returns forfeits commissions, 
but a delay of one or two months may not have that effect, and in 
.this case I allow the adm’r his commissions on suid return. Code, 
2 29—2O06. 


Return for 1878. 


34. Item 24 of this report shows the return which should have 
been made —- July term ofl the eourt of ordinary Wis made Sept. 
S45 
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2d, 1878. It does not appear that any order was passed relieving 


the adm’r from forfeiture of commissions for that year, but see. 


item 335. 
1GS Conimissions Or Jiate reat Collected. 


30. The evidence shows that the administrators, Gray and Erwin 
and Gray, in their returns ciaimed ten per cent. commissions on all 
sums of interest collected, whether accruing on debts created by 
loans of money by the intestate or by the administrators or on other 
debts founded on sale of real or personal property or otherwise. 
This claim was approved and allowed by the court of ordinary. 

The law of the State entitles adm rs to the ten per cent. commis- 
sions on interest collected on loaned money only, and not on other 
debts. Code. POO. 


(An what Inte rest are (‘ommissions Allowed. 


36. The evidence shows that Lewis Tumlin, the intestate, was a 
trader in lands and other property and a money-lender, and that 
some of the debts due Or to become due to his estate were for loaned 
money and some for property sold. some bore interest at one rate 
and some at another—at different rates. Now, the inventory of the 
goods and chattles, lands, and tenements, ete., does not specify which 


7 bts due the estate were for loaned honey and which for sale of 


‘property ; neither do any of the returns made show this; 
169 neither does said inventory, in givinga schedule or list of the 

debts due said estate, specify the rate of interest said debts 
bear; neither is this shown by said returns; neither have the par- 
ties been able to show by evidence in many, perhaps most, instances 
what was the consideration of the claims due the estate, nor the 
rate of interest the claims respectively bore. Here arises the (ues- 
tion: As the administrators are not entitled to the ten per cent. on 
all the interest collected, on what part are thev entitled to said 
commission? On all shown to be collected on loaned money only, 
or on all not shown to be based on some other consideration? In 
other words, on whoin is the burden to discriminate? Must the ad- 
ministrator show his right to the commission, or must his opponent 
disapprove “7 uM certainly the «luty of the administrator to 
so show his right, and hence he cannot receive the ten per cent. 
commissions on any Interest collected, except on the interest col- 
lected for money loaned as shown by evidence. 


10 % Additional for Interest Collected. 


37. It has been a mooted question in this case whether the adm’r, 
when he collected interest for loaned money, has the right to 

170 the 25 % commissions allowed generally for receiving the 
money, whether principal or interest or both, and ten per 

cent. additional as special commission on interest. <A fair and rea- 
sonable construction of the law, Code, 2589 and 2090, makes this dis- 
tinction: Where the adm’r himself lends money and collects it 


. 


ve 
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back and interest he 1s entitled to ten per cent. only on the interest 
made; but if he collects a debt, principal and interest, created by the 
intestate he 1s entitled to 23 Yon the whole debt collected. principal 
and interest, as the general commission, and an additional 10% on 


the interest collected. 


Wild Lands. 


38. Complaint is made that no inventory of the wild or unculti- 
vated lands of the estate has ever been made and returned to the 
proper court. This is true. The evidence shows that the title papers 
to said land were difficult, if not impossible, to obtain in many cases, 
and that it was next to impossible to make a complete and accurrate 
inventory of these lands. An imperfect list, but perhaps the best 
that could be obtained, was made out by the adm’r and turned over 

to the receiver in this case. No return of this list was made to 


171 the court of ordinary. Such ought to have been done, accom- 
panied by proper explainations. The failure to do this, 


though a failure of a legal duty, is not shown to have damaged the 
estate. ‘The evidence shows considerable diligence by the adm 'r in 
trying lo get up list of the wild lands. Code, 2516 to 2523; Ev., 91 
to 95, 145 & 146, 224-245. 


krau ins Discharge. Discharge of Nuretie Ss O7l Gray and Kru in’s Bond. 


29. Under the facts shown in the items 12, 13, 14, 15, and 16 of 
this report complainants insist that Erwin’s effort to resign and get 
discharged was ineffectual, and that he never was discharged in law. 
This view is not correct. There was a valid resignation and dis- 
charge of Erwin from office of administrator dating from June 12, 
1876. Code, 2610-3628; Ev., 246, 303, 364, 376,413,441. This being 
so, What effect did Erwin’s resignation and Gray’s becoming sole ad- 
ministrator and giving a new bond have upon the sureties of Gray 
and Erwin’s bond, given, as shown, in itemn No. 3 of this report. Said 
sureties, in their answer to the bill in this case, insist that the pro- 
ceedings for the discharge of Erwin and his discharge also released 
the sureties on the bond from liability for the future conduct of Gray, 

they, of COUrSse, remaining liable for past misconduct of either 
172. Gray or Erwin; but complainants insist that Erwin’s dis- 

charge under the facts, if it had any effect, was only to re- 
lease him as administrator; that Gray. became sole administrator 
under the old bond, and that the new bond was not a substitute, but 
only an additional bond. The following sections of the Code bear 
perhaps on the question: 2514, 1817, 2509, 2510, 2012. 


Sureties Oil Bond of (;,ray and Kru m Not Discharged. 


10. The evidence shows that Erwin did not apply to the court of 
ordinary for a discharge of the sureties, and that no such application 
was made on their behalf. Erwin applied for his own discharge as 
adm’r and not as surety to Gray; hence there was not and could 
not have been any binding order or judgment of discharge of any 
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of the said sureties under the pleadings unless the discharge of 
Erwin. as adm’r. as matter of law discharged the sureties. Did it 
have that effect or not? 

The evidence shows that on Erwin’s discharge as adm’r Gray was 
not reappointed to the oftice of adm’r and took the estate as admin- 
istrator de bonis non, but he continued in office; his was not a new 
administration. but the trust continued in him. Items 12 to 16, 

KV. }). os, 
re: It is some act of the creditor and not the act of the law 
which discharges cl surety. Code. 2152. 2154, 2862. 

In this Case krwin's discharge iis admr Was the act of the law and 
not the act of the creditors or parties at interest. The ordinary was 
not the real party “al interest, brit only the nominal party, thi heirs 
and ereditors of ‘Tumlin’s estate being the real parties ; hence | COl- 
clude that Erwin’s discharge did not have the effect to discharge the 
sureties on the bond given by Gray and Erwin. 


’ 


> / Commissions Oil Divisions of Land. 

11. Complainants insist that 5 % allowed by the ordinary to Gray 
and Erwin on division of land as shown in item 10, thus giving 
them the sum of $38,433.68, is excessive and ought not to be paid. 
The adm’rs and sureties contend that sum Is not excessive, and if if 
was that the action of the ordinary is binding and conclusive upon 
the heirs and this court. <A great deal of evidence was introduced 
On the question ot excesslVeness or not. KV. p>}. 64, 67, 40, 76, ii, 
78, 307, 308, 312, 313, 366, 367, 3526, 327, 259, 260, 278, 281, 331, 352, 
987. 343, 344. 347, 48. 349. 50, 31, 359, 368, 369, 395, 396, 397, 403 to 


1O7, 410, 411. 
174 S500) for Dividing thre Land. 


Under all the evidence and under the law 3 per cent. is excessive 
and $500 is all owed the administrators for their services in dividing 
said lands. Thedecision of the ordinary allowing said 3 percent. is not 
conclusive of the matter, as the proceeding was ex parte only. Code, 
POA. 

The return of the administrator, even when allowed and approved 
by the ordinary and recorded, are only prima facia true and correet 
in his favorand against him. Ilence evidence is admissible to show 
errors in the same, whether of omission or commission, to show the 
administrator chargeable for items not contained in his return, and 
to show he is not entitled to eredits which he in his returns claims 
and have been allowed as correct by .a general approval of the re- 
turn by the ordinary. Code, 2527. 


Complaints against the Returns. 


41. The bill alleges that the administrator in many instances 
claimed and obtained credit in their returns to which they were not 
entitled, and that they have failed in many instances to charge 
themselves when they ought to have been charged. These com- 
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plaints are chiefly against the adm’r, Gray. Since Erwin’s 
175-187 discharge much evidence was introduced on both sides on 

these charges, most of which was taken down and copied 
off and goes along with this report. The special master made notes 
of all the evidence introduced on these and other points, which also 
accompany this report. ‘These several points will be specially con- 
sidered when the returns of the adm’r are taken up. 


‘Last Return. 


The evidence shows that the adm’r, Gray, in several instances 
failed to make return of collections made by him in the proper or 
next return made after such collections, but embraced them in some 
subsequent return. The evidence shows also that the last return 
made after the bill in this case was filed accounted for or answered 
several of the objections or complaints of this character in the bill. 


* * * + * * * 
1SS The Augu r ia hea. Ss. Gray, Adm'’r. 


56. The bill charges that on June 21, 1879, said claim amounted 
to $15,607.91; that on that day Crray, adm ’r, took the receipt of the 
att’vy of pl'ff in-said ft. fa. in full of principal and interest and costs 
of same, and in his annual return for 1879 took credit for the same 
and returned said receipt for voucher; that Gray did not have said 
fi. fa. entered satisfied, but caused the same to be delivered to said 
Neal as an open fi. fa. against said estate, and soon after transferred 
to said Neal notes belonging to said estate, well secured by mort- 
gages on R. M. and P. M. B. Young, for over $6,000. This was 
done, says the bill, to secure a loan by said Neal to say Gray for 

largely over $7,100.00, upon which Gray was to pay said Neal 
IS ~—s usurious interest at one per cent. a month. 

Neal’s att’y now holds said fi. fa. notes and mortgage for 
collection, and when collected to be applied Lo pay the residue of 
said Neal fi. fa. Bill prays that the Neal or Augier fl. fa. be entered 
satistied, and said notesand mortgages surrendered. The following 
are the facts in relation to said Augier fi. fa.: On April Ist, 1879, 
said fi. fa. issued against Gray, adm’r, as prin., and Richard C. 
Roberts, surety on supersidias bond, for $82.30 principal debt, and 
$6,583.44 for interest to Jan'y 15, 1875. 

On April 2d, 1879, sheriff of Bartow county levied said fi. fa. 
on various parcels of real estate belonging to said estate. On same 
day Gray, adm’r, paid on said fi. fa. $5,000 to F. W. Aiken, pl'ff’s 
att’y. On June 21, 1879, F. W. Aiken, pl'ff’s att'y, receipted on said 
fi. fa. from Gray, adm’r, all of costs due thereon and of the prin- 
cipal and interest due thereon, except the sum of $7,100.00. On 
same day, June Ist, 1879, said att’y transferred, by written endorse- 
ment, said fi. fa.to John Neal. After this transfer, to wit, Dec. 28, 
1880, ev., 482, said F. W. Aiken becomes Neal’s att’y to collect said 
fn. fa. 
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190 On April ith, 1879, said Aiken, as wy s att’y, gave John 

Neal receipt for $5000, to go on said _ © with promise 
in writing to transfer said fi. fa. to Neal to — of $5,000, when 
Gray, adm’ r, should pay off the residue of 1t. 

On same date Gray, adm’r, certifies in writing that Neal had paid 
$5,000 on said fi. fa., and agrees it shall bear 7 y interest until repaid 
in full to him (Neal). On June 20th,.1879. said Neal ae to said 
Aiken, att’y, $2,100.00 on said fi. fa. on same terms as the 3 5,000 was 
paid, 
On May 22d, 187%, Crray, adm 'r, paid on said fi. fa. to said Aiken, 
att’y, $1,900. 

On Mareh 26, TSS1, said Aiken, as att'y for Neal, receipts Gray 
individually, and not as adm’r, for $1, 200.41, expressed to be : ll in- 
terest due said Neal to M’ch Ist, 1881. on the $7,100. Neal had 
advanced of this $1,290.41; the sum of $373.48 was the extra interest 
or interest over and above 7 per cent. On June 21, 1879, said Aiken, 
att’y, gave receipt, of which the following is a copy, omitting the 


caption stating the case. 
loucher 58, $15,607.91. 


“Ree’d on the above-stated fi. fa. fifteen thousand six hundred 
and seven dollars and ninety-one cents ($15,607.91) in full of 
19] principal, interest, and costs due on the above-stated f. fa. 
June 21, 1879. 
THOS. WARREN AIKEN, 
PUiP's Att'y.” 


Note 8 Oj Young and Youna. 


[n his annual return to the court of ordinary, Gray, adm’r, returns 
said receipt as voucher No. 38 and takes credit for the said sum of 
S1L5.60791. . 

Gray, adm’r,on Mareh 4, 1881, enters into a written contract or 
statement to Aiken and Aikeia to effect that he, Gray, then put into 
their hands as collateral security for said Augier fi. fa. these notes 
on P.M. B. and R. M. Young, dated Dee. 1, 1879, bearing interest 
at 10 % from maturity, notes for $1,667.25, $1,942.30, and $2,118.86, 
due at 2, 1, and 2 years; also another note and mortgage on said 
Young; two notes on N.S. Eaves, one for $318.51 and the other for 
SS1S.51. both bearing interest ats %—Aiken and Aiken to collect 
said notes, retain their fees, and apply the residue to balance due on 
said fl, fat. 

$7,100 from Neal. 


Gray contended that he individually borrowed said $7,100 from 
Neal and paid it to Aiken, Augier’s att’y, in satisfaction of said fi. fa. ; 
that he owes same to Neal and will pay him, and that Neal has no 

claim against the Tumlin estate, and he, ¢ Gray, having thus 
192 extinguished by payment said fi. fa. entirely, Is entitled to 
eredit 1n his returns for said sum of $15,607 91. 

On the contrary, Mr. Neal insists that he did not lend the money 

to Gray, but advanced it to Aiken as Augier’s att’y, with the under- 
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standing that he was to have the control of said fi. fa. against ‘Tum- 
lin’s estate, though he relied on Gray’s promise to pay him the extra 
interest. 

In regard to the receipt given by Aiken, June 21, 1879, for 
$15,607.91, Mr. Aiken says it was not intended as evidence that 
Gray had paid the money, but only that Augier had been paid ; that 
it was understood at the time it was given, between him and Gray, 
that said receipt was not to be used as a voucher. 


Augier Fi. Fa. 


Gray denies this and says that the very purpose he had in view 
was to use it as a voucher. Much evidence was introduced on this 
matter. See Ev. pp.: 

Grav, F. P., 120 to 122, 180-189, 519 to 523, 820 to 827, 856, 

857, 917 to 924, 952, 96. 

Aiken, T. W., 476 to 500, 502-504, 543-547, 551. 757 to 768, 

948-051, 955-961. 

Neal, John. 504 to 510, 547, 5 1S, 956. 
Leake, J. S,, 511 to 517. 
Tumlin, Henry, 517. 
Tumlin, N. B., 518. 
193 Aiken, John W., 535 to 542. 

The evidence shows that Neal took no note from Gray for 
the $5,000 or $2,100, but Gray perhaps pave Neal due-bill for 
$187.50, June 20, 1879, for some extra interest. 

In advancing the $5,000 Neal drew a bank check payable to T. 
Warren Aiken or bearer, dated April 4, 1879, and so as to the 
$2,100 the evidence is very conflicting, but shows clearly that 
Neal did not lend the money to Gray individually, but advanced it 
on the faith he was to have control of the ff. fa. against the Tumlin 
estate for reimbursing him. The $7,100, with seven per cent. inter- 


est and said fi. fa. in Neal’s hands, is now a valid and subsisting 


claim against the estate of Lewis Tumlin to the amount of $7,060.48, 
with interest thereon at rate of seven per cent from March 26, 1881. 


Augier Ii. Fa. Still Open for $7,060.48, with Interest from March 26,1881. 


o7. It follows also that Gray, adm’r, is not entitled to credit for the 
full amount of said fi. fa., but for only such sum as he has paid on 
it in reduction of the estate’s indebtedness thereon—that is, to June 
21,1879. Gray, as adm’r, had paid on said fi. fa., in the aggregate, 

the sum of $8,607.91, and afterwards, on 26th March, 
194-197 1881, he paid on principal and legal interest of said f. fa. 

$916.93. On March 26, 1881, the principal and legal in- 
terest due on said fi. fa. was $7,977.41, from which said sum of 
$916.95 being taken left $7,060.48, and this sum, with legal interest 
thereon since March 26, 1881, is due on said fi. fa. 


Voucher 38 in Return of 1879 Good for $8,507.91. 


oS. Mr. Gray, adm’r, instead of voucher 38, in his return of 1879, 
it being for said sum of $15,607.91, is entitled to credit of that date 
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and in place of said voucher to amount $8,507.91, and on M’ch 26, 
ISS1, to another credit of $916.93 for payment made that day as 
above stated. 


+ * * + * 
$500 Fee to Jno. W. Wofford. 


63. Voucher 49 in return of 1877; John W. Wofford’s $500 
198 fee. Complainant’s object to that item and pray that Gray, 
adm ’r, is not entitled to credit for the same, because at time 
said payment was made to said Wofford he was largely indebted to 
‘Tumlin’s estate and Wofford — insolvent, and that much and more 
will be lost to the estate; that such payment under the circumstances 
was waste by the adm’r. The evidence shows that at Lewis Tum- 
lin’s death said Wofford was largely indebted to Tumlin’s estate on 
notes and ace'ts; that said Wofford had been Tumlin’s lawyer In 
much of his litigation ; that said Wofford, being pecuniarily embar- 
rassed, refused to work for the adm’r of ‘Tumlin’s estate In any new 
business or new cases and let his fees go toward paying what he 
owed Tumlin’s estate, and insisted on payment in money from the 
adm’r for any such services rendered for him. 

Owing to said Wofford’s familiarity with the business of the estate, 
the adm’r felt he could not well get along without services of said 
W offord,and thought it best to employ him even on said terms and 
did so and para himsaid $500. ‘These facts justify this action of the 
adm’r and he is, therefore, entitled, as he has charged, to credit for 


snid SovU. 


190- 2OS Dis IStON of Fees between Adm’r and his Alt’ ys. 


64. The bill charges that Gray paid out large sums as att’y’s fees, 
and that he Gray, wis to divide such fees ana get il part ol the Sue, 
that this was illegal; that he, Gray, as adm’r, is entitled to credit 
for only such sums as he actually paid out to att’ys and only for 
services necessary to be rendered. The evidence shows that of the 
fees paid by Gray, adm'r, he received back the sum of $289 to him- 
self. This he cannot retain and is liable to the estate for it. With 
certain exceptions, it reafter specifically noticed, the fees paid out by 
the adm r cur shown by the evide nce to be proper charges against 
the estate, and for which the adm’rs are entitled to be credited. 


( ‘oule, 25 Lo. 


9O9 Returns. 


Ist Return by Gray and Erwin. 


79. Said return as made shows a balance in cash in hands of adm’rs 
of $2,616.20. Under the evidence I reach a different result. caused 
by the rejection or modification of some items claimed on the credit 
side in said return and by charging items against the adm’rs not 
included in said return, all of which are as follows: 

[tems chargeable against said adm’rs in said 1st return which are 
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not charged therein—three credits on note of W. W. Tumlin for 


~ 


S$? 2900—said credits are as follows: 


 S .) ) Se tes RO ae S?40 00 
This bv note taken from W. W. Tu imlin on Mrs. L ula T. 

Lvon leb’y 20. LS76 ER Rene er ee Se Nee eS! ae Ne RE eT 1O0O OO 

~  Mareh SO na i i ei ,_ eae 
210 Balance on S. D. McGregor note, prin. and int., to 

tt 6 Bi iiicticnimmcmiga ees: a 


The following are items of ere dit disallowed or modified or re duced 
in this report, which were allowed in said return, to wit: 


1. Note on Gilreath and Son. (This disallowed as in- 


a eer cer OE . $150 00 
2 Note on Thos. Tumlin: no security taken from him 

and it is worthless. (Ev. 898 to 900)... ....-. 171 28 
5. Voucher 64 in said return *e tee $7,550, but 1s by mis- 

take put down as $7,750 .-_------ NAS: eae Oe eee 200 OO 


, 
1] 
: 


This report allows the following commissions Instead of those 
claimed and allowed in said return: 


On collecting 8 8 | Se ee S157 29 
Com’s 63 pr. et. on $3,183.57, proceeds of growing crops 

for year 1870......-.- si isi iii is Unk ie ee 912 99 
Com’s at 25 pr. ct. on $33,836.62, received...-- mini S45 1 

. “ oo paying out $25, i 651 08 
Extra compensation for division of land in kind of the 

estéenabhe Ws GF BPE Oks cncoocsinitinnien 500 00 


211-219 The commissions claimed and allowed in said Ist return 
are as follows: 


Cum’s on paying out $26,449.22, 23% .......---..----- 3661 23 
4 “ receiving $34,678.00, 23% ...-..- vnvnianeliaiiaiiinas - 866 72 
” “ interest made, $1,885.17, 10%------ aoe Sa an IS] 3] 
. “ growing crops, So. S35. Dis 14 siliaiaeaiaimianns is easiianead olS 35 
. distribution of property in kind of value of 
Sa bG Gees OF Oe sneectcennnsenenen a a tmeee a  — 


Total commissions allowed in said return........----. $5,468 29 
Total commissions allowed in this report on said return. 2,546 45 


I ee ee ee 


In said first return the adm’rs are entitled to additional credit of 
240 for note received as credit on W. W. Tumlin’s note on Mrs, 
Lula = Lyon: also on Mrs Grays sale bill, $1. 177.7 (2, thus leav- 
ing a balance in hands of adm’rs, Gray and Erwin, at time of Ist 
return of $5,583.11. 
Qe Sf 
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Fora part of which sum, to wit, $4,444.63, they have not accounted, 
and for which they and their sureties, on subsequent bonds given 
by Gray, are liable. 

The only part of the $5,583.11 accounted for is $2, 
$1,477.72—that is, $1,138.48, leaving said sum of 34,44 
counted for. 

. * x * * * * 


16.20, less 
65 unuac- 


VAL Amounts for which the Seve ral Ne ts of Suretie § are Liable. 


88. My opinion is and I also report that the discharge of John 
A. Erwin as one of the administrators did not discharge the sure- 
ties on Gray and Erwin’s bond, and that they never have been 
discharged, and are therefore still liable for the waste or default of 
the joint administration of Gray and Erwin and since of the sole 
administration of Gray. Items 39 & 40 of this report. 

The bondsmen of Gray and Erwin are liable solely for $4,444.65 
principal and for $699.92 int., and are concurrently liable with the 
sureties on Gray’s individual bonds to the present time, as herein- 
after stated. 

Next, as to the liability of the sureties on the subsequent bonds 
given by Gray, I find the sureties on the bond given May 2, 1876, 
which was superseded by bond given Oct. 15, 1877 (items 15 & 20), 
are liable for $7,942.49 prin. & $1,250.95 int. 

This bond was not a substitute for the bond given by Gray and 

Erwin, but was an additional bond, and hence is not covered 
221 ~=by sections 1817 and 2509 of the Code of Georgia, and there- 

fore the sureties on this bond are not liable for the waste or 
default of Gray and Erwin committed or suffered before May 2, 
1876, the date of their bond. 

The sureties on next bond given, Oct. 13, 1877 (item 20 of this 
report), are liable for the waste and default of Gray, adm’r, com- 
mitted and suffered both before the giving of the bond back to the 
resignation of Erwin and afterwards to the giving of the new bond, 
May 6th, 1875, this transaction falling under and being covered 
by said section of the Ga. Code, 1817 and 2509. 

The am’t for which these sureties are liable is: 

I UID. <sscnsensse etsiniis deenseieanlateiededliataneniands tek ligt Ns dictate ina inti 13,276 06 


TI sc caceicncnsininsiataininnuiens idea cl Gp a 2.090 97 


PU: mcseupsisiowien ecnseseisiiideennainealiiaemiiaeiieie ete: 
Re seine utiipin impeeiiat dali tila 1,250 95 


The sureties on this bond are concurrently liable with the sure- 
ties on the former bond, to wit. bond given May 2d. 1876. 

The sureties on the last bond are liable for all waste or 

222 = default of Gray, adin’r, subsequent to [rwin’s discharge, to wit: 


nsession sii ae $20,965 96 


nted, 
riven 


less 
Lnuac- 


ohn 
ure- 
een 
It of 


sole 


L 63 
the 
in- 


ids 
76, 


0), 


nd 
ed 
re- 
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For a part of this sum, to wit: 


es dos emeeetiit gee enmaean naan mie ceded 0 7.942 49 
Int » OSSO COOSSSS COSS COSES™S ¢ OHSS COSSESS COO COeGBEAEs om L250 Qh 


The sureties on said bond given May 2d, 1876, and sureties on 
bond given October 15, 1877, are concurrently liable with sureties 
on this last bond. 

For another part of this sum, to wit: 
813.279 ()) 


+) ij}+) “7 
2 O08? OF 


a 


RR era a ne Na a a TIE ee ce sumer ag act een eA 


The sureties on said bond, given Oct. 13, 1877, are concurrently 
liable with sureties on this last bond. 

The sureties on the bond of Gray and Erwin are concurrently 
liable with all the other sets of sureties for said several sums for 
which said several sets of sureties are liable. 


Remarks. 


Recently, to wit, on Sept. 20, 1885, two of the sureties on bond of 
Gray and Erwin, to wit, Henry C. Erwin and J. G. Erwin, made ap- 
plication to me to be permitted to introduce evidence to show that 
they never signed nor authorized any one to sign their names to a 

joint bond of Gray and Erwin, but only to J. A. Erwin’s 
2235 bond. At — same time said two sureties exhibited tome a 

SWOrh paper, in form of an amendment to their answer, set- 
ting up said facts, and the solicitors of said two sureties stated he 
would, as soon as the U. S. court Opened, apply to the court for per- 
mission to file said paper as an amendment to said former answer. 
Solicitors for complainant objected to hearing the evidence offered, 
and I refused to hear it on the ground that the issue proposed to be 
made was not involved in the pleadings referred to me, and that I 
had no authority to pass upon that point. 


Claims Outstanding against Said Estate. 


S88. There is a balance due against the estate— 
1. On the fi. fa. of N. L. Augier, trustee, etc., John Neal, 
transferee, vs. F. P. Gray, adm’, ete., prin. -.---.- $7,060 48 
int. to Jaly 1, 1861... ... 22. cnceccccccne s- ie 164 74 
The notes on Young and Eaves are held as collateral to secure 
this claim. 


2. John Neal vs. Thomas Tumlin, prin., and F. P. Gray, 
adm’r, fi. {a., Prin. «.. ..22 eon ee ewww ne one n eno eee 1456 94 


2924 3. Claim of James L. Rice and assoc-ates for money 
paid on behalf of the estate on fi. fa. of Pique, 
Manier, Hall & Co., $1,435, with int. from 
July 5,1881. See ante, items 01-02........ $1,435 00 
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4. Elizabeth Stokes, ex’x, vs. Lewis Tuinlin, fi. fa., prin.- 150 OO 
it. to July 1, 1661 ...nccnncancunnnmn iain 158 Vl 
5. W. K. Moore, Esq., claim for att’y’- fee, pryn.-------- 150 O00 


Int. from July 25, 1881. 


6. John taves (Planters’ and Mine rs’ Bank), transteree, 


is, 5. (yr, Poole na UO... prin. a TT 26 OU 
int. to July 1, 188] sein ties tn xeon eda emsihaliiaadaiaeiat inte tehiemaia 12 4o 
7. Dabney & Fouché, claim for att’ys’ fees for services to 
i i i i ae LUD OO 
int. today 1, IGGL... wonnen fe ees pe A 6 Oo 
8. Akin and Akin, att’ys’ fees for services to the estate 40 OO 
J. Cost fi. fa., Jas.. Willingham & C-. vs. E. E. Field and 
Gray, adm. of Lewis Tumlin, balance.--..-------- 21 oi 
10. William T. Wofford vs. Gray, adm’r, prin. .-------- o2o OO 
fe Re Ca eee nn renee S4 00 


This was suit in Bartow sup’r court for $1,350.00, besides 

225) ‘interest. This was referred to me as special master by con- 

sent of parties. Much evidence was taken, and report of it 
accompanies this report. 


ee a S45 OO 
1?. Claim of D. W. Kk. Peacock for surveying lands of 
a Ter 125 OO 


$850 on draft drawn by A. Johnson and accepted 
by Gray, adm’r. This was referred to me, and 
after hearing evidenee | found against the estate, 
boS 70 


PG, tnsentimindineemamndaa Sl i : 


With interest from Novy. 1. 1881. 
The evidence taken in said case and master’s report is filed with 
this report. 
l4. T. Stephens vs. Tumlin’s estate. 
This list of outstanding claims is imperfeet, as there — other 
claims outstanding against the estate not proven before me. 
The following are witness fees for attendance before me on hear- 
Ing as special master: 
1. W.'T. Wofford. one day’s Cn RIE Ee a Mee re S1 50 
> W. W. Rich. " - ore I a ee 1 50 
» | 
) 


*) 


do. Dr. E. W. Brown, 2 days’ attendance... .___-. 3 00 

996-229 4. I. M. Martin, Fg ee lL 50 
5. John Terrell, 1 “% eee nn ear lL 50 

6. James M. Smith, eg ee ene iiliciealaa 3d 00 

7. T. C. Moore, cr ‘5 aa O eE 

5. J. a. meee. Ras Fi 0) 


= 
oe 


on » 
9, W. W. Scott, es 2 W mileage... 6 50 
10. N. Gilreath, 5 day- @ 4.50, & mileage, 4.80 y 


OU 


—_———<—— ee ee 


1) 
] 
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11. W. T. Wofford claim- 1 day as witness & mileage, $5.00; 
under subpcena of John Neal he claims $6.50. 
iS Wen 2. ee 3 GON <enc ccna a 


The above ( laims ure correct and should be paid by such party us 
the court may direct. 


* x . 7 * — 


980) This ends the report, so far as I am able to make it, and it 
is respectfully submitted. 
Sept. 22d, 1883. 


me 


ZY. N. BROYLES, 
Spe cial Mast r. 


251 Bill. ete. Pi hie f Pa Tnjunction. Ree Lv" ,. 
In United States Circuit Court for the Northern District of Georgia. 


In Re James L. Rice & Wire 
is. 
FRANK P. Gray and Others. 


Exceptions taken by the defendants following, to wit: W.T. Beaham, 
R. L. Rogers, A. C. Trimble. A. W. Mitchell, J. M. Veach, J. J. 
Howard, H. C. Erwin, J. G. B. Erwin, and H. C. Ramsauer, adm’rs, 
Wc., to the report of K. N. Bre \ le Ss. ’sq., Sp cial master, to whom 
the CuiuUse stands referred by deeree heretofore made. 


Exception Ist. For that the said master has by his said report 
certified that he was of opinion that the discharge of John A. Erwin, 
as co-administrator,did not discharge him as surety for his co-admin- 
istrator, Frank P. Gray, and for that he has further certified that he 
is of opinion that the order of the ordinary of Bartow county made 
on the — day of May, 1876, discharging the sureties of Erwin & 
Gray on their bond, as administrators of Lewis Tumlin, deceased, 
was a nullity and did not in fact release said sureties. 

Under the Ist exception reference 1s made here to pages 11,12, & 
13 of the said special master's report; also to pages 23 & 24 & 25 of 
said report. 

Exception 2nd. For that the said master hath in and by 

232  ~=his said report certified that he was of the opinion that the 
order was passed by the ordinary of Bartow county bearing 

date on the — day of May, 1876, which order allowed said John 
A. Erwin’s resignation as one of the administrators on said estate of 
Lewis Tumlin, deceased, and discharge- him from his trust as ad- 
ministrator, and relieve- his securities from all farther liability, was 
not effectual as a discharge of the sureties on the bond given by said 
Gray and Erwin jointly, because the said sureties had presented no 
petition to said court of ordinary praying for discharge from said 
bond, and on this point further certifying that he was of the opinion 
that the discharge of Erwin by the court of ordinary did not in legal 
effect discharge the sureties on the bond of said Erwin and Gray, as 
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joint administrators, but that they remained bound therein as the 
sureties of said Gray, as sole administrator, whereas, in fact and asa 
question of law, the said special master should have found as to the 
two foregoing exceptions: J, that the discharge of John A. Kerwin, 
as co-administrator, upon his resignation, discharged him as surety 
for his co-administrator, and, 2, that the legal effect of his said dis- 
charge discharged all the sureties on said joint bond given by said 
John A. Erwin and F. P. Gray, as administrators on said estate of 
Lewis Tumlin, deceased, without any petition or application on their 
part to said court of ordinary or by anyone else for them. See pages 
11, 12, 13; also 23, 24, & 25 of said special master’s report, to which 
reference 1s made. 
933 Exception 38rd. For that the said master hath in and by 
his report certified that at the May term, 1876, of the court 
of ordinary in and for the county of Bartow said court of ordinary 
granted the petition of John A. Erwin to resign his administrator- 
ship, and by the same order appointed Frank P. Gray sole adminis- 
trator,and required him to give new bond and security as such, and 
further ordering that the said John A. Erwin, after settlement with 
said Frank P. Gray, as his successors, together with his securities, 
be discharged from all liability for any mismanagement of said 
estate in the future, but not for any past liability of said John A. 
Erwin as administrator, and has also certified that the order of said 
ordinary permitting the said John A. Erwin to resign and appoint- 
ing said IF. P. Gray sole administrator was appealed from and the 
ease carried to the superior court of Bartow county, and then, on 
August 4, 1876, affirmed by verdict of a jury; and, notwithstanding 
these recitals by the said special master, he has not found and cer- 
tified that the said John A. Erwin, as administrator, together with 
his sureties, were discharged, whereas he should have certified that 
the court of ordinary of Bartow county was a court of original, 
general, and exclusive jurisdiction of all matters pertaining to the 
administration of estates, and that its orders on this subject were 
exclusive until reversed by appeal or other legal method, and should 
also have found that in accordance with the terms of said 
254 order so granted by said court of ordinary said John A. 
Kerwin was discharged from his trust as administrator on said 
estate as well as discharged as surety of his co-administrator, F. P. 
Gray, together with all the sureties on said bond. see pages af 12, 
& 13 of said special master’s report ; also pages 23, 24, & 25 of said 
report, to which reference is made. 

Exception 4th. For that the said special master hath in and by 
his said report gone beyond the allegations and charges cf the ecom- 
plainant’s bill of complaint in this cause to consider and report 
upon the liability of John A. Erwin and the sureties on the bond 
made by him and F. P. Gray as joint administrators on said estate 
of said Lewis Tumlin, deceased, whereas he should have confined 
himself to the allegations and charges of said bill by said complain- 
ants, which did not intimate any liability against the said John A. 
Erwin or the sureties on the bond which the said‘ Erwin signed as 
administrator, but, on the contrary, treats the resignation of said 
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John A. Erwin and the discharge of him and his sureties by the 
ordinary of Bartow county as their liability. These defendants refer 
to the original bill of complaint filed by the complainant in this 
cause, Which constituted the pleadings on the part of complainant 
at the time of the reference of said cause to said special mas- 
ter. 
235-239 . Exception 5th. For that the said special master hath in 
and by his said report reduced the commission and fees 
allowed the administrators, John A. Erwin and F. P. Gray, for the 
division of land among the heirs, which was three per cent. on the 
value of the land so distributed and which commission and fees 
amounted to $3,433.68 to the sum of $500.00, holding that the order 
of the ordinary of Bartow county making this allowance to said 
administrators was not conclusive. and that said allowance was not 


sustained by the evidence submitted to him, whereas said special 


master should have held that the said order making said allowance 
was conclusive on the parties interested, and that the evidence sus- 
tained said allowance as reasonable and not excessive. See pages of 
evidence referred to in master’s report on this subject, which these 
defendants insist sustains the exceptions and shows that said allow- 
ance to said administrator was reasonable and just compensation 
allowed for the services rendered. See pages 26 & 27 of special 
master’s report, to which defendants pray leave of reference. 

T. W. MILNER, 

MYNATT & HOWELL, 

Sol’s for Veach et al. 


filing. 


Filed in clerk’s office Oct. 11, 1583. 
R. Kk. BOYD, 
Deputy Clerk. 


x * a * + 7 + 
240 5th exception. Complainants except to the ruling of the 


special master in item 39 of his report in holding that there 
was a valid resignation and discharge of John A. Erwin from his 
office as administrator, dating June 12, 1876, and for cause of ex- 
ception say that said report shows that on April 11th, 1876, John 
A. Erwin filed his petition in the court of ordinary for leave to 
resign; that at the May term, 1876, the ordinary grants said John 
A. Erwin’s request to resign his trust, &c., and this decision allow- 
ing him to resign was appealed from and carried to the superior 

court of Bartow county, Georgia, and that while it was thus 
241 pending on the appeal in the superior court the ordinary 

passed an order June 12, 1876, finally discharging said John 
A. Erwin from his said office and trust as adm’r. 

Complainants now insisting that while the question of whether or 
not said John A. Erwin should be allowed to resign was pending on 
the appeal in the superior court, the court of ordinary had no nght 
to pass an order or render any judgment in the premises, and that 
the judgment expressed by the special master in item 16, page 15, 
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of his report, that the first decision of the ordinary at the May term, 
1876, allowing John A. Erwin to resign was aflirmed by the verdict 
of the jury in the superior court on August Sth, 1576, 1s incorrect. 
There being, as shown by said report in item 16, page 13, no judg- 
ment entered upon said verdict, complainants insist that the pre- 
sumption is that said verdict was illegal or for some reason void, or 
that the judgment was arrested. 

And so complainants except to the finding of the master in hold- 
ing that said John H. Erwin has legally resigned or been discharged 
from his said office, and they say that the appeal of said case to the 
superior court suspended all further action on the questions involved 
in the court of ordinary, and that said case is still pending on the 

appeal in said superior court of Bartow county, Ga., so far 
242-253 as is shown by the evidence submitted in this case and the 
report of the special master, and said John A. kt win Is still 
one of the adm’rs of said estate. 
* * * * * * * 


254 13th. Complainants except to said special master’s report 

where it allows said administrators credit in voucher # 44 in 
the return of 1877 and #4 in the return of 1878 and # 22 in the re- 
turn of 1879 and #29 in the return of 1SSO and No-. 1, 15, 27, 33, 
41, and 44 in the return of 1881, for the aggregate amount of $2,791.35 
for fees paid by Frank P. Gray, as adm’r, to the law firm of Stansell 
and Wofford. These vouchers contain no itemized account of the 
services rendered by said law firm for said estate, and on the hear- 
ing before said special master a demand was made by complainants 
upon said Gray, adm’r, for an itemized account of these services and 
said special master ordered the same to be furnished, but no item- 
ized account of the same has been as yet furnished to complainants; 
and, besides, complainants insist that the whole sum of these fees are 
tainted with the unlawful contract between Frank P. Gray, adm’r, 
and said law firm testified to by A. P. Wofford—evidence, page- 41 
& 42—by which contract said Gray was to divide with Stansell and 
Wofford. Complainants insist that said special master ought to 

have disallowed all of said vouchers as credits to said adm’rs, 


255 and if disallowed their liability would be increased as fol- 
lows: 

For principal .-~--- suviieesiniaiainisibaitiiaintipes iimaiacsiiieiatiilaiiaiiiath i alle $2,791 33 

Pel DIS OP CORE. 206, Ti ncinnsomaiemiicians 832 13 
BI II vicesve nase inmipitei iia aie alia $3,623 46 


14th. Complainants except to the ruling of the special master 
allowing the adm’r’s credits for vouchers # 4 and 55 in the return of 
1877 and voucher # 21 in the return of 1878 and vouchers # 1 and 
4 in the return of 1550 and vouchers #2, 3, and 14 in the return of 
1881 and which purport to be Gray’s traveling-expense accounts, 

Complainants insist that they are wasteful and extravagant on 
their face, which destre Vs their bona fide 8, and in one of said vouchers 
is an amount of $100.00 claimed to be paid by said Gray, adm’r, to 


* 
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one C. B. Wellborn, in the State of Texas, on a debt due by Lewis 
Tumlin in his life to said Wellborn, and yet said Gray, adm’r, pro- 
duces no evidence of said debt, if there ever was a debt, from said 
Wellborn and no voucher for said payment. Complainants insist 
that the greater part, if not all, — the credits claimed by said adm’rs 
in said vouchers ought to have been rejected and disallowed, under 

the evidence in said case, by said special master, as com- 
256-287 plainants insists that the prima-facie character of said re- 

turns were overcome and destroyed, and if said credits are 
disallowed it would increase liability of adm’rs— 


Principal.-..... PL aro eat RE I LR ee weceiceeaeale S042 S11 
i EA A ES MS EE Re IE 362 59 


$1,505 40 
2SS Petition of J. M. Veach and Others. 


In Cireuit Court of the United States for the Northern Dist. of 
Georgia. In Equity. 


Jas. L. Rick & WIFE vs. FRANK P. Gray ef al. 


To his honor the circuit judge presiding in said court: 

The petition of J. M. Veach, W. J. Benham, A. C. Trimble, J. J. 
Howard, R. L. Rogers, A. W. Mitchell, J. G. B. Erwin, H. C. Erwin, 
and H.C. Ramsauer, adm’r, most respectfully represents that they 
were made parties defendant by subpcena when this suit was com- 
menced, but they were informed and believed that there was no lia- 
bility upon them or either of them, except for the acts of John A. 
Erwin, one of the administrators of Lewis Tumlin, deceased ; that 
said Erwin resigned the administration in May, 1876, having served 
only about nine months. Petitioners never heard of any default on 
the part of said Erwin while he was administrator, and they are 
advised that there are no charges of any delinquency in the bill 
filed in this cause made against the said John A. Erwin, but all the 
charges are directed against Frank P. Gray, who was his co-admin- 

istrator and successor. Indeed your petitioner, R. L. Rogers, 
289 was told by one of the counsel for complainants, after the bill 

was filed, that there was ho purpose on the part of the Colli- 
plainants in said bill to hold the sureties on the bond of Gray and 
Erwin liable for the conduct of Gray after the resignation of Erwin. 
Petitioners will further state that, as they understood, 1t was only 
because of some matter of overcharge of fees made by Frank P. 
Gray while Erwin was administrator, amounting to about the sum 
of three or four thousand dollars, that they were made parties to the 
bill. 

Your petitioners therefore filed no answers, nor have they made 
any defense until within the last few months, since the making up 
of the report of the special master in this cause. They were sur- 
prised to learn that the master had found that the sureties on the 
joint bond of Gray and Erwin were held liable for the conduct of 
Gray after the resignation of Erwin. Your petitioner- had been in- 
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formed, at the time of the resignation of Erwin, that they were like- 
wise discharged by the same order of the court of ordinary, and 
never gave themselves any more concern about it. If they had 
thought that there was any liability upon them after the resigna- 
tion of Erwin and the order discharging them as his sureties they 

would each one have taken steps to have been relieved. 
290) Petitioners will further state that they have filed answers 

in this cause, to wit,the answer of H. C. and J. G. B. Erwin, 
filed in office Sept. the 13th, 1883; also the answer- of J. M. Veach, 
W.J. Benham, A. C. Trimble, J. J. Howard, R. L. Rogers, and A. 
W. Mitchell, filed in oftice Oct. 9th, 1883; also the answer of H. C. 
Ramsauer, adm’r, filed in office Oct 4th, 1885; all of which they 
pray may he considered ‘A part of this petition and read in COonnec- 
tion therewith. They also pray that the affidavit of H.C. and J. 
G. B. Erwin and of John A. Erwin may be read in connection with 
this petition to the end that these petitioners may have advantage { 
of the facts set out by the said J. G. B. Erwin & H. C. Erwin and 
John A. Erwin touching change made in the powers of attorney 
made by J. G. B. Erwin, H.C. Erwin, and L. R. Ramsauer. These 
petitioners pray that the matters touching said charge may be re- 
ferred to the special master in this cause; that he may hear evidence 
and report as to the circumstances under which said change was 
made, and the effect of said change or alteration in said powers of 
attorney upon the rights and liabilities of the co-sureties in the bond 
of F. P. Gray and John A. Erwin, as administrators. Petitioners 

further pray that their answers alluded to above may be 
291 considered as having been properly filed and of record in the 

cause. 

And you, petitioners will ever pray, ete. 
T. W. MILNER. 
MYNATT ann HOWELL, 
Sol’s for Defendants. 


Unirep STATES OF AMERICA, Northern District of Ga. : 
You do swear that what is stated in the foregoing petition is true 
to the best of your know ledge and belief, SO help you (rod. 
J. M. VEACH. 
A. W. MITCHELL. 
R. L. ROGERS. 
Subscribed and sworn to before me this Nov. 21. 1883. 
A. E. BUCK, 
U.S. Com’r. 
Subscribed and sworn to before me as to A. W. Mitchell and R. 
L. Rogers this Noy. 22d, 1883. 
A. E. BUCK, 
. U.S. Com’r. 
Filing. 


Filed in office Nov. 21, 1883. 


A. E. BUCK, Clerk. 


lh 


d 


JAMES M. VEACH ET AL. VS. ADA S. RICE ET_AL. ia 


292 Order Allowing Defendants to File Answers. 


In the Cireuit Court of the United States for the Northern District 
of Georgia. In Equity. 


Jas. L. Rice and Wire vs. Frank P. Gray 4 al. 


In this case it is ordered that the defendants, H. C. Erwin, J. G. 
B. Erwin, H. C. Ramsaur, J. M. Veach, W. J. Benham, R. L. Rogers, 
A. C. Trimble, A. W. Mitchell, and J. J. Howard be allowed to file 
answers on condition that they do not delay the cause and consent 
to go at once before the master on the questions and issues made. 

In open court, Nov. 24th, 1883. 

DON A. PARDEE, Judge. 


Filing. 


Filed in office Nov. 24th, ISSS3. 


A. E. BUCK, Clerk. 
293 GEORGIA, Gordon County : 


Know all men by these presents that I, John G. B. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsaur, 
of the county of Bartow and State aforesaid, my lawful attorney to 
sign my name as security on a bond to be given by J. A. Erwin and 
I’. P. Gray, administrators on the estate of Lewis Tumlin, late of 
Bartow county, deed, for six hundred thousand dollars for the pur- 
poses therein expressed in said bond, and my name so signed under 
this power of attorney shall be as binding on me as if I had person- 
ally signed the same. 

J. G. B. ERWIN. 

This 22 July, 1875. 


A. J. HUTCHISON, J. P. 


Recorded in book of bonds, page 341, August 4th, 1875. 
J. A. HOWARD, Ordinary. 


GEORGIA, Bartow County : 


[, J. A. Howard, ordinary in and for said county, do hereby 
certify that the above is a full, true, and complete copy of the orig- 
inal power of attorney made by J. G. b. Erwin, as appears of file 
and record in the ordinarv’s office of said county, same showing the 
erasures and interlineations In said power of attorney as appears in 
the original. 

Witness my hand and seal Sept. 13, 1883. 

J. A. HOWARD, Ordinary. 


294 GEORGIA, Gordon County: 

Know all men by these presents that I, Henry C. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsauer, 
of the county of Bartow and State aforesaid, my lawful attorney to 
sgn my name as security ol a bond to be givel by de A. krwin WX 
I’. P. Gray, administrators on the estate of Lewis Tumlin, late of 
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Jartow county, dec’d, for six hundred thousand dollars for the pur- 
pose therein expressed in said bond, and my name so signed under 
this power of attorney shall be as binding on me as if | had per- 
sonally signed the same. 

This 22 July, 1875. 
H. C. ERWIN. 
A. J. HUTCHISON, J. P. 


STATE oF GEORGIA. Barto County . 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing contains a full, true, and complete 
copy of the power of attorney, as made by H. C. Erwin, authorizing 
Henry C. Ramsaur to sign the administrators’ bond of J. A. Erwin 
and I. P. Gray, as adm’s of the estate of Lewis Tumlin, dee'd, as 
Lp pears ot record ana file in) the ordinary’s othice of said county, 
and that the same shows the erasures and interlineations as they 
appear in the original power of attorney of file. 

Witness my hand and seal of office Sept. 15, 1855. 


J. HW. HOWARD, Ordinary. 


295 Western Union Telegraph Company. 
2ch. A. W'n. 7 paid. 
S24 A. 9,20, 1883. 


Sweetwater, Tenn. 20. H.C. Ramsaur, care Markham House. 


An.—lIt was interlined after it was signed. 


HARRY J. ERWIN. 
Western Union Telegraph Co. 
No. 12. 
H.C. Ramsaur, er. Markham House. 
Charges paid. 
Bill in Equity. 
In U.S. Cireuit Court. 
Rice and Wire vs. F. P. Gray and Others. 


Personally came J. G. B. Erwin and H.C. Erwin, who on oath 
say that they were duly served with subpcena at the commencement 
of above-named suit; that they regarded themselves as the sureties 
of John A. Erwin who had been discharged as administrator by 
resignation In the vear 1876, soon after the commencement of the 
administration, and these deponents were under the Impression that 

they, too, were released by the order of the ordinary, and 
296 they regarded the suit, as against him and his sureties. as an 
effort to hold them lable for whatever might have been his 
delinquencies during his administratorship; besides, John A. Erwin 
told these deponents that he would’ make whatever defense was nee- 


ee 
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JAMES M. VEACH ET 


ir- essary in the matter, and feeling that they were liable only for him 
er and his acts, they gave the matter no further attention at the time. 
Te After the case had progressed until the latter part of August last, 


this deponent, J. G. B. Erwin, met with an attorney froth Whitfield 
county, to wit, Tom Jones, who is at present senator from his dis- 
trict. who told this deponent that he was about to be held liable by 
Col. Broyle, the special master, as one of the bondsmen of Frank 
P. Gray. This was a surprise to deponent, and he at once commu- 
nicated the fact to his brother, I. U. Erwin. These deponents did 
not regard themselves as the sureties of Frank P. Gray because they 
had not signed his bond, but had signed only a power of attorney 
authorizing Henry C. Ramsaur to sign their names to the bond of 


cr . - . <a ; : 
“ John A. Erwin as one of the administrators of the estate of Lewis 
mn Tumlin, and this deponent, J. G. b. Erwin, remembers to have stated 
‘ at the time that he did not desire to be the bondsman of Frank P. 


Gray for the reasons then given, the name of Frank P. Gray hav- 
ing been in some way mentioned in connection with the adminis- 
tration of said estate 
However, this information from said Jones put deponents 
upon Investigation of the facts. After thinking for some time 
about it and going to Tennessee to see John A. Erwin, who was too 
sick and undisposed to be conferred with much about it, this depo- 
nent, H. C. Erwin, with Judge McCutcheon, of Dalton, went to Car- 
tersville on Sept. 10 inst. and examined the powers of attorney 
originally signed by both these deponents and found that the words 
“as one of the” stricken out and the words “& F. P. Gray” inter- 
lined in both the powers of attorney—the one executed by H. C. 
Erwin and J. G. B. Erwin. ‘This was the first knowledge these de- 
ponents had of this erasure and interlineation. These deponents 
both say that the original powers of attorney as signed by them 
bore no erasure or interlineation when they signed them. Deponents 
then at once set about the employment of counsel and the prepa- 
ration of their joint answer, which appears of file in tiis cause. 
They did not know the facts sooner nor did they know anything to 
put them upon inquiry. Soon after the commencement of the suit 
this deponent, J. G. B. Erwin, met with John W. Aiken, attorney-at- 
law, Cartersville, Ga., when said Aiken told this deponent that there 
were some interlineations in the bond, or words to that effect, 
as this deponent understood him, but it never occurred to this 
deponent that his power of attorney had been interlined 
208 so as to authorize any one LO slgn his name to the bond of 
I’. P. Gray, nor had he any fact to put him upon notice that 
his name had been signed to any such bond. As stated above, these 
deponents both Say that they supposed themselves to be the bonds- 
men of John A. Erwin only, and that they would be held lable for 
him only, which liability they did not expect to evade or attempt to 
evade, and that he, the said John A. Erwin, would make all proper 
defenses to the ease: and further these deponents Say that they felt 
doubly assured and were thrown off their guard by the fact that 
John A. Erwin had taken a bond of indemnity to insure bim against 
any loss he might sustain by being an administrator, and not until 


yt) 
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recently, to wit, the last of August last, did these ‘deponents know 
that the solvency of that bond was seriously in question. ‘These de- 
ponents feel that they have not been guilty of any negligence in 
making thi? defense. It seems to them they have made it as early 
as it was possible for them to make it. They make it in good faith, 
and believe that they.will be relieved thereby when all the facts are 
properly before the court. These deponents exhibit herewith copies 
of the powers of attorney mentioned above for the inspection of the 
tourt. The erasures and interlineations show for themselves. 

299 The said powers of attorney were signed simultaneously. 

IG. B. ERWIN. 
H. C. ERWIN. 


Sworn to and subscribed before me this September 20, 1883. 
[SEAL. | J. H. JONES, 
Notary Public, Fulton Co., Ga. 


The said deponents further swear that at the request of deponent, 
Hf. C. Erwin, Henry C. Ramsaur sent a telegram from Cartersville, 
Ga., on September 19, 1885, to Harry J. Erwin, a son of Jolin A. 
erwin, who 1s confined to his bed, and on this account his said son 
attends to his father’s business, asking if the said interlineations and 
erasures were not made in said power’rs of attorney before they were 
signed, iis already stated by deponents, and that On) this day an 
answer came to said Ramsaur, signed by said Harry J. Erwin, stat- 
ing that said interlineations were made before the powers of attor- = 
ney were signed; that deponent, H.C. Erwin, opened said telegram, 
as he was authorized to do so by said Ramsaur, who is a nephew of 
said John A. Erwin, and that said Harry J. Erwin is familar with 
the business of his said father, lives in the same house with him, 
and is authorized to act for him, and that these deponents are 

confirmed in their statements made in their said answer 
300 and in the foregoing affidavit by the statement, as they re- 

gard it, of John A. Erwin, and reiterate and reaflirm with the 
utmost confidence what is set out in their answer and. in said affi- 
davit. They attach said telegram hereto. 


Sworn to and subseribed before me Sept. 20, 1883. 
J. H. JONES. é 
Notary Public. Fulton [_».. (ra. 
Filing. 
Filed Noy. 26, 1SS5. 
A. E. BUCK, Clerk. 
S01 Affidavit of John A. Irwin. . 


Sratre oF TENNESSEE, Rhea County : 


Before the undersigned, ‘Taylor Russell, one of the justices of the 
peace in and for said county of Rhea, in person came John A. Er- 
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win, who, being duly sworn, on oath says that soon after the death 
of Lewis Tumlin in Bartow county, Georgia, the family and heirs 
of sald Tumlin urged deponant ‘oO become one of the administrators 
of the estate of said deceased in connection with Mr. Frank P. 
(Giray. Deponant first declined, but afterwards yielded and con- 
sented LO become one of the administrators. and ‘afterwards. depo- 
nants thinks in July, IS75, he went to Fairmount to see L. R. Ram- 
saur, J. G. B. Erwin, and Henry C. Erwin about becoming sureties. 
Deponant drew up three powers of attorney, one for each of them to 
sign,authorizing Henry C. Ramsaur to sign their names, respectively, 
to a hond to be given by depona ntas one of the administrators on 
the estate of Lewis Tumlin, late of Bartow county, dee ased, and the 
said L. R. Ramsaur, J. G. B. Erwin, and Henry C. Erwin, each 
signed the separate power —, which I had drawn as aforesaid, and 
each having in substance the stipulation aforesaid in it, as 
302 well as deponant can remember. Deponant then took those 
powers of attorney to Cartersville, Ga., where said Henry C. 
Ramsour was then living, delivered said powers of attorney and got 
him to sign the names of said L. R. Ramsour, J. G. B. Erwin, and 
H.C. Erwin to the bond of deponant and F. P. Gray as adminis- 
trators of said estate. Some short time after the bond was signed 
by said H.C. Ramsour as att’y for said sureties, perhaps in the 
course of a week or two thereafter, Mr. J. A. Howard, the ordinary, 
brought said powers ol attorney to deponant’s store and told depo- 
nant that said powers of attoruey were informal and pointed out the 
informality and showed deponant how to correct it, and deponant 
then made the correction which Mr. Howard pointed out. ‘The 
change consisted in striking out some words and interlining the 
name of F. P. Gray, so that the powers of attorney would authorize 
the names of the makers thereof to be signed to the bond of depo- 
nant and said Gray as administrators, instead of the bond of depo- 
nant as one of the administrators, as it was expressed in the powers 
— as they originally stood. When deponant approached the said 
L.. R. Ramsour, J. G. B. Erwin, and H. C. Erwin to get them to be- 
come sureties deponant told them that deponant and said 
Gray were both to become administrators on said estate, 
803 and that Mr. Rice, a son-in-law of said Tumlin, was also to 
be one of the administrators, it being then expected that 
said Rice would join in the administration. In making the altera- 
tion referred to it never occurred to deponant that the change would 
or might change the liabilities of said sureties in any way, but re- 
garded it as simply a formal matter that was necessary in order 
that the papers might properly go to record, and the impression 
made upon deponant’s mind at the time by the statement of the 
ordinary to him about it was that it was simply a formal matter. 
Deponant attached no sort of importance to said alteration in any 
way, and for this reason never named it to either of said sureties, 
as he certainly would have done if he had not regarded it as an 
immaterial matter and the whole thing had passed out of his mind 
until he has been recently refreshed about it. I was of the impres- 
sion that when there was a co-administration on an estate a surety 
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for one administrator was necessarily a surety for both, and bound | 

for the acts of both. no matter how he might sign. Deponant had 

never before then had anything to do with the administration ofl 
any estate 


od JOHN A. ERWIN. 


Sworn to and subseribed before me this Sept. 24th, 1585. 


TAYLOR RUSSELL, J. P. 


Filed in office Nov. 26th, 1883. 
A. E. BUCK, Clere. 


305 United States Cireuit Court, Northern District of Georgia. In 


equity. Sept. Term, 1585. 


JAMES L. Rick & Wire, Complainants, 


> 


FRANK P. Gray, Adm’r, and others, Defendants. 


This eause having been heard on the special master’s report In 
the cause and the various « xceptions of parties on file, and the same 
having been fully argued, considering the until now the issues have 
not fully been made up, and that on several matters evidence should 
be taken, and that therefore a recommittal to the special master 1s 
hecessary, it Is ord red that this CAUSE be re committed LO the special 
master for further investigation and report. 

And, considering the necessity of determining the rights of the 
several parties defendant as between themselves as well as their 


as follows: 

.. ae report the state of the account between the estate of Lewis 
Tumlin and Gray, administrator, and the several liabilities resulting 
therefrom Lo the date of the order of discharge of krwin and his 
sureties by the ordinary of Bartow county. 

2. To report the account between the estate of Lewis Tumlin and 
Gray, administrator, and the several habilities resulting therefrom 

from the date of Erwin’s discharge as aforesaid: 
306 3. Tocompute interest and charge the administrator accord- 
ing to the rules laid down in Georgia Code, sections 2601, 2602, 
& 2603. 

4. To allow no commissions to the administrator in anv return 
where by the evidence it appears that moneys received by the admin- 
istrator for the estate before the return was made have not been ac- 
counted for in said return. 

5. To allow no commissions to the administrator on anv money 
received or paid out by said administrator tor said estate where no 
return was made thereof or therefor until after service of the bill in 
this case, unless it shall appear by the evidence that return was made 
within a delay allowed by law or by the ordinary of Bartow county. 

6. To report in regard to the pledge of notes belonging to the es- 


ad 


i> 
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tate of Tumlin, as collateral, to secure the Augier fi. fa. against said 
estate made by Administrator Gray on the 4th of March, 1881, to 
Akin. & Akin for John Neal, as to whether the said pledge was law- 
ful and binding on the said estate 

7. To disallow and reject all charges or claims of Gray, adm)nis- 
trator, when by the evidence it uppea;rs that the same were incurred 
in procuring by improper means or in suppressing evidence in 


cases — which estate of ‘Tumlin was a party without a reference to 
the result, as benefitting the estate of Tumlin or not. 
307 8. To disallow and reject al] charges of ¢ Tay, administrator, 


for amounts paid by him as attorneys’ fees or commissions 
for services rendered to or on moneys collected for the estate of 
Tumlin, where it shall not appear from the evidence that said 
amounts were actually and in good faith paid, and that said admin- 
istrator retained or had no personal interest therein, or where it 
shall appear that there was any contract or understanding between 
the attorneys employed and said adm’r that there should be a divis- 
ion of fees or commissions. 

9. The attention of the special master is called to the exceptions 
on file relating to alleged clerical mistakes and erroneous computa- 
tions of interest against and in favor of the administrator, Gray, and 
Lo alleged errors In stating account of advances to the heirs of Lewis 
‘Tumilin, deceased. 

10. The master is further instructed to so limit the time allowed 
the parties to bring in additional evidence that the cause may be 
speeded anda report made by rule day In February, L554. 

[n open court Nov. 26th, 18853. 


DON A. PARDEE, Judge. 


’ 


Filed in clerk’s office November 26, ’83. 
R. E. BOYD, 

: Deputy Clerk. 
308 Returns. 

The following statement of the account between the estate of 
Lewis Tumlin, deceased, and Gray and Erwin, adm’rs, and of said 
estate against Gray, sole adm 'r. is based On the former report made 
in this ease by the special master, E. N. Broyles, and the directions 
of the circuit judge in the order passed November 26, 1SS3, recom- 
mitting the matter to said special master, and the several findings 
made by said special master on the several exceptions filed to said 
former report, some by complainants and some by Gray, and on the 
new or additional evidence and pleadings in the case of James L. 
Rice and wife and others vs. Frank P. Gray, adm’r, and others, in 
circuit court U. S., northern district of Georgia. 

Return by Gray and Erwin to May 6. 1S76. The former report 
made on, said return is no: changed in any respect as to items, ex- 
cept all commissions allowed the administrators in the former report 
are disallowed in this. 

See report on 1, 2, 3, and 4 exceptions filed by complainants. 

Bal. in hands of adm’rs when Ist return was made, as shown by 
former report, was $5,583.11. 


11—454 
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This, but for mistake in addition, would have been $5,623.71, a 
mistake of $40.60. 

As in the former report, the sum of $2,546.40 was allowed the 
adm’rs as commissions, and, as in this report they are not allowed 
any commissions, this leaves in hands of adm’rs at time Ist return 

was made $5,625.71 plus $2,546.45, or a total of $7,970.16. 
309 Of this sum the adm’rs accounted for and carried forward to 

next return $1,138.48, leaving unaccounted for by said adm’rs, 
and for which they and their sureties are bound, $6,851.65. 


1877, Ist Return by Gray Alone. 2d Return. 


Dr. 

een, Bere Ta Te i iss, ci enciinmenieaemennll $7,970 16 
Am’t collected on note of W. M. Tumlin June 1, 1876 - 201 OO 
Am’t collected from Bridge Co. Dee. 6, 1S76_-.--.---- 9 50 
Bal. on J. J. Hainey IRN Thay ea One ea UREN Mame tee 30 53 
Bal. Ol} IY. M. WV Ke. =. Price note, prin ie si last ieee emesis 45 50 
eS ae: ne al ae 4 99 
Note on W. W. Rich & bro., due Dee. 25, 1875, — 238 Sb 
nk 6 DRE Bet htt pienindamnmacaminns 26 24 
eee hic edileliianisieubeneiues a ae 50 00 
nh, 60 SORT Dy BOGE onien wees EEE AIaa Nee RP i7 13 
es OU i 5? 36 
W. L. Goodman note, prin saianai ih EO ae ope eae sv U0 
nt. Ge SREP By EGE Cannes spices tnet lade signees sei 24 70 
Value of Clayton place sles cieialiecaiaa aiid EP SEN n RM ee ne 1.000 OO 
int. from Nov. 1, i676, to July 1, 1677.0... conc coccne 46 66 

$9. 797 69 
Am’t received by adm’r since Ist return -----------. = 12,052 77 
Int. on $2,745.01 from Aug. 2, 1876, to July 1, 1877_-- 175 OS 

8??? 0265 O4 

Cr. 

S10 Vouchers 8, 44, and 55 in return of 1877 being disallowed. 


See former report, }). 10, as to voucher 5, and as to vouchers 
44 & 55 see this report on 15th & 14- exceptions filed by complain- 
ants, and the adm’r being allowed no commissions under rule before 


stated, he, on July 1, 1877, is entitled to a credit of $5,225.15 for 
disbursements. 


That is, total assets on hand July 1, 1877 ------------ $99 096 O04 
CI ccievc: cnenines See neeere ee ieldieiniaiadis nclieiapleiliiainiiaiininasiinraattiiniiaiastaaiiamiia 0,225 15 
me: Ged CUO SET By REEE ninmcscnncnnemenn - 16,800 89 


Increase of adm’r’s lability between May 6, 1876, and July 1, 
1877, $8,830.73. F 


~ 
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The sum of $2,745.01, on which interest is as above calculated on, 
is the difference between the assets on hand May 6, 1876, and the 
amount paid out between that date and July 1, 1877. 

See this report on exceptions 16, 17, 18, 19, and ?0 filed by com- 
plainants and report on 15th exception filed by Gray. 


od Return. July 1, 1878. 


Dr. 
Aas GOS DORE De COND cnet ne $16,800 89 
Sept. 28, 1877, note on Gilbert, Tumlin & Jackson, 

ETE. cnunssinnis wintine samnennwennaiiieei 320 OO 
Int. from Dec. 25th, 1875, to July 1, 1878.-..-._..__- 58 23 
Collection on N. J. Tumlin’s note Feb. 5, 18S78_____- ail 100 00 

" on John S. Leak’s note Oct. 18, 1877_______- 450 00 
. collected since 2d return .......-_~-- viceiinial 9856 00 
Int. on $12,660.04, 1 y’r to July 1, 1878.2... 2.2.2. Lee 886 20 
$28,471 32 
311 Cr. 


Money paid out during the vear as by the return was $5,552.36, 
but certain vouchers going to mi ike that sum are “yee as ‘fel. 
lows: Vouchers 1, $10: A of 2. $33.33: 3. $33.55: 5. >. 15: 6, $100: 
S, 8100: 9, S100; 10, $90: 11. $100: in 4 $70), These youe hers are 
rejected under exception 12 by complainants. The following 
vouchers In return of 1878 are rejected under exce ption 13th filed 
by complainants, to wit: The following items in voucher 4, $6.50, 
$25.75, $13.85, $14.00, $265.53, & $241.75. The following items are 
rejected from voucher 21 in said return: $13.10, $32.10, $39.00, & 
$150 of item S$286.75, mi _ ng the sum of the re jecte “i items $1,411. ol, 
which, taken from 5, 36, leaves as credit $4,140.85, leaving due 
the estate July Ist. is7s ' “$24 3: O47, 

Increase of liability in the year, $7,529.58. 


4th Return. July 1, 1879. 


Amount bre’t ean Ge Netegh.. ...<cncocssnsenetenand $24,330 47 
Aunt received Gee G6 fetRTB. ..ncccaccusteoenneese 6.468 97 
Int. on $13,716.64, 1 y’r, to July 1, 187%.-...------ s 960 16 


$31,759 60 


CR. 
By am’t paid out as found in former report, 
im, 16 © iOcanensnnmenenes 22 oameeeniniiil $11,087 15 
Tress ween Ge... nnscununnnnne 473 32 


Being voucher 22 under exception 15 filed 
by “compl’ts EY sess eine a ae 
Bal. due esti ate July 1, S70 ...ccanteninenenen ee 


Decrease of liability of the adm’r in the year -.----.-- 3,184 70 
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312 5th Return. July 1, 1880. 


Dr. 
ee Ci a $21,1 iy 
Am’t received since last return, $6,563.61, which 1s to 
be reduced by LWwo items—S450 On Leake’s note & 
$383.35 as collections on note of W. M. Tumlin, the 


adm’r being before charged for I... sn sien eieciaion italien 9,700 26 
SY65.8S76 08 
Int. on $18,743.46, I Be to July & peepee eer 1512 O04 
$28,188 07 

OR. 


By am ’t paid out, $2,749.74. less 2 items of voucher 29 


rejected, to wit, $352 45 & $2,740 74 
$047 be Ss? 402 >] Pe See ne NE oN ONT IE er ee > 1)? °1 
825.780 4 t) 


Liability of the adm’r increased during the year $4,639.99. 


Oth Return. July 1, 1SS1. 


Dr. 
Am't from 6th return. u--- ocsschaiidatesial atiansdl a eae ac ee 
Asn't TOCOEVOR OO GER TOUTE oceans 2 
pnt. on GSS OGL 26, 1 yr; to July 1, IGGL Wcccinninsen 1586 31 
Ans} oc Tek, We. eee mele seiaiasiiiada die 45 oo 
To balance, vouchers o4 W OU BOOS Sawa anes & eaee Head 3210 y Ay A 


$39,545 24 
CREDIT. 


3135 The am’t allowed by former report was 83.855.99. 
by this report the following items are rejected 

and disallowed, to wit: Voucher ie S400, and v. | 
$2058.69 ; v. 15, $04.57; v. 33, 86.75; v. 44, $42; in all, 


$711.81. This from $3,835.99 leaves as credit.__._. $3194 18 


, 


Bal. due estate July 1, 1881, as by returns....-..-._ 2 $06,421 06 
Additional charges against the adm’r since last return. 

(See page after next page for item.) 
eer 2 nann awe pepenes nen inth hile ede ee ee 4358 90 


Tinh «-sesjnatenesterreerensnsneneseinas el gaat a 


$41,286 88 
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Credits allowed adm’ since last return (see 3d page past :) 


PID. cacecco cos cosees cows cons senses owen $2,813 98 
ape EE 

i iciesinsntineititiaciciinsiiianteinneneairinceiaisslialieal $5.023 99 8798 99 
il, ena i, Fe itittitetnernicnsnetialitciesinaaeiiltaiiiiae, $38,962 89 
int. 1 me. one 1 Gav, te Aa. S 1668 ccciceeccccccces 930) 64 
Bal.. ge, ane ‘teh, Guo Ate, 3, 1008 cae ditctievnceee $38 493 53 


Am’t of prin. and interest due the estate August 2d, 

1881, and which is to be compounded annually at 6 

Per Cont. TUE GIy Ge ice connitmnintiinniinnnd $08,493 55 
Int. at 6 per cent., 1 y'’r, to Aug. 2, 1882 -...........- 2,309 61 


$40,808 14 


Int., 1 y’r, to August 2, 1883, at 6 per cent......-..--- 9448 18 
Aus G80 AUG: FE Bees cnccnencecsseiin $43,251 32 
int. at 6 per cent., 1 y'r, to Aug. 2, 1884 ............. 2.595 O7 
Amat GRO DUE, B, Bee ecswcbccnccnsmiinndian $45,846 39 
old Special master finds it impossible to determine and report 


the amount which shall on final settlement be due or owing 

to the heirs of Lewis Tumlin, deceased, because the amount of assets 
in the hands of the receiver Is not yel determined, and because the 
liabilities of said estate are not vet fixed or ascertained. Some 
claims against said estate have been submitted to me to audit and 
report upon, of which I have considered and reported upon ; some 
others are still before me on which I hope to report before the close 
of the fall term, 1884, of this court. 

Respectfully submitted. 

Oct. 3, 1854. 

E. N. BROYLES, 


Spe cial Master. 


Additional Items of Charge and Liability of Administrator after and 
Outside of the Returns. 


1. Bal. due on Isham Alley note, prin...--.--.---.--.- $2,065 56 

a ee 130 91 
i nn inc eee 29 70 
do. Bal. due on G. W. Lawrence note, prin. ..-.-------- 61 87 

NS 10 46 
tL. kee in Poole e i 700 OO 
o. Bal. on Poole compromise, prin. vicina ila 113 00 
G. Bal. om Wood mete, 01m. ....<ccncesennies see etewe 999 15 

Int. to July 1, an aaa er EL eee S84 40 
7. Am’t paid ‘Dobbins by Baker & HGil «ccon< ‘iain eaaaieniieiiimaiin 340 OO 


Int. from July 1, 1881. 
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8. Bal. on Harris notes, prin. .....-------.--------<--- & 18 
int. to July 1, 1881........ snap amaiieaiimiiaials o4 
9. Bal. of sale bill made June 10, 1876 ..-.----- 160 11 
old int: to July 1, 1661 0 ne cnncseceennsemesen o2 28 
10. } proceeds sale of Cartersville express ------- 833 33 
Int. from July 1, 1877, to July 1, 1881------- 233 39 
- $4,865 82 


See new evidence, 32 Ga., 100 (2). 
Of this sum $4,353.90 is principal and the sum of $511.92 1s 
interest. 
('vedits Allowed this Adm’r. Gray, Outside of the Returns. 
1. Compensation for extra services of 217 days attending 
to business of the estate out of Bartow county, at $5 


DOP BRT ccnnnncddmeencumsageniinn penne mii $1,085 00 

2. By payment on Augier fi. fa. March 26, 18S1---.---- 916 95 
6, 00 SRty 1, BOGE cane cncwnninmdsctcunne sine aiaiidiaiaiale 16 93 

3. Note on L. T. Lyon, date April Ae isitisnisentinininiiiiiion sea 72 OO 
it 00: Jeby 1, FeO k ncn entice stiidensannnemeinn 16 95 

4. Note on is’. EOah, G60 Avs. 8, FG soctesessinans 
at, te GORY 1, BEC) nonce cosineuns ncemecenpenmni 82 29 

5. Note on G. H. Tumlin, due Nov. 4, 1877 .......-.... LOO OO 
ist: 60 SUEY 1, IGES cncnwncnasnttsnebaanammaiinl 20 08 

6. Due bill on same, due April 20, 1877--.----------- ial 20 OO 
sant. 00 GUREY 3, OEE ccec cen nnd wininen ames » Sb 

7 Due bill Ol) Sime, due April ‘ff Sidi a 20 OU 
mt, 60: SONY 2, BOGE stmucccnnsads winnie Oo 90 

S& Dee bt on eee. Gane Fem. Be. Bet enue comes 2 OO 
SOA. $0 DUET 2, BOGE nce nuncuiinininniin ene iae 7 60 

D. £083 on ene, U0 ANG 1, IGTT nnwccnanes cemeen 20 OO 
int. 40 GURY 1, FOGk. ancucccHnn inineiiakiiaen 5 95 
[O. . Bebe eth anand, Ge BOG, BW e OG deetinics wii 16 2d 
Int. on same to July ee eee ae er h 20 

olb 11. Acc’t on same, due March 7, 1876 ......--.-. oo SO 
punt, Go: Sale |, BOS wneiuieesceniie ERE ORS 10 S4 

12. Note on A. Johnson, dug Aug. 28, 1879 ............ 100 00 
int. to July 1, 1S881........ sian aaa 12 86 

13. Due bill on A. Johnson, due June 26, 1S79_-__-___ 100 OO 
Rank, GOOEY 3, BERTEE ccrcicccoreersisnaitpiipannmceiiensian sue ket ce 14 09 


$3,023 99 
Of this sum $2,815.95 1s prin. and the residue int., to wit, $210.01. 
Accounts of the ae irs of Li Wis Tumlin, Dece ased, with the Estate. 


Mrs. Mary L. Spencer’s account is the same as in the former re- 
port, except as to the cost of the Tumlin monument. 

In the former report she was credited with : of S600 or $514.79. 
In this she is credited with $600 principal, thus reducing her liabil- 
ity to the estate, prin. & int., July 1, 1881, to $2,723.05. See former 
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report, p. 87, and this report on special exception by Mrs. Spencer. 

Mrs. Spencer is allowed this credit as between her and the other 
heirs, but not as against creditors, 

Mrs. Lula T. Lyon’s account remains — same, except she is charge- 
able for $100 in reference to certain city lots in Cartersville. See 21 
exception filed by Gray and report thereon. This $100 bears interest 
from Oct. 11, 1875, to wit, $40.05, to July 1, 1881— 

Making her liability thus: 


sar eS | — en Ue 193 S85 

KV., p. S50. 

Mrs. Lyons claims credit for expenses in prosecuting bill, &c., 
against the adm’r. This item is nut settled yet. The acts of L. T. 
Erwin, Mrs. Cora M. Gray, and N. B. Tumlin stand same as in 
former report (see pages 55 & 90), except N. B. Tumlin has additional 
credit of $333.33, pr., and interest to July 1, 1881, as between — and 
21.50 — other heirs. See separate report on the $1,000 claim by 
said Tumlin and others. 

Mrs. Ada 8. Rice’s account is same as in former report, except she 
should be further charged with difference between 8625 and the 
price of a certain barouche or carriage given her by Lewis Tumlin 
in his life, with interest on that difference from Oct. 11, 1875, but 
she should not, under the evidence, be charged as an advancement 
with the price of that vehicle, as it appears it was a gift to her and 
not intended as an advancement. 

Her account then should stand thus: 


G. H. Tumlin’s account is same as in former report (see page 89 
thereof ), except he is entitled, as betwee a him and the other heirs, to 
a credit of $333.33 prin. and $21.59 interest, July 1, 1881, being 4 of 
the $1,000 claim by him and N. b. Tumlin and John 8. Leake (see 
separate report on said claim), thus leaving his indebtedness to the 

estate July 1, 1881, $795.58. 
31S L.. T. Erwin and John 8S. Leake’s ace’t is same as in former 

report, p. 90, less a credit of $333.55 prin. & $21.39 int., July 
1, 1881, thus leaving due the estate from him July 1, 1881, $488.09. 

All which is respectfully submitted. 

Oet. 4, 1584. 

KE. N. BROYLES, 
Special Master. 


The special master has heard and reported upon and allowed as 
against the estate of Lewis Tumlin, deceased, the following claims, 
to wit, all which claims accompany this report and have separate 
reports on each : 


ma: es & fF ene oe eer $213 75 
So “ Be Se SRR, Cnc ee 
i, © 2 oe ee Oe... .ssentiiedeeen. . ee 
= — 23 25 
Es Le 0lCll ME eh 203 08 


This includes the $40 allowed Akin & Akin in former report, p. 89, 
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6. Planters’ and Miners’ Bank, 2 fi. fas. with 10 per cent. 


off leaves on both, prin...-.---- - ae 901 75 
Oe” ae ae Se). ee ee 109 46 
| Costs .. Se me ae 11 25 
| ie ‘laim of Mi Dob bins on Stephenson Knight's ft. fas., 


PU. wocccuse osunnennnnnen sea 


Int. to Sept. 96, 2G OE secsn usrnssanaidaatacamaias Gila 868 52 


See separate report. 


wld Amounts for Which the Several Sets of Sureties are, It spectively, 
Liable. 


Three of the sureties on the joint bond of Gray and Erwin are not. 
bound at all for any sum. See report on that question herewith 
filed. See on this general point former report, items 39 and 40 and 
Oo. 

Gray and the bondsmen of Gray and Erwin, on their joint bond, 
made August 2, 1876, are liable solely for the sum of $6,831.68, as 
principal sum, yee 1, ISS1, and interest thereon at ‘ per cent. per 
annum to August 2, ISS1, $42.08; and from August 2, LSS1, at rate 
of 6 per cent. interest, conipounded annually to Nov. 2. 188 lL making 
prin. & int. to August 2, 1854, $8,139.46; and inte reg! at rate of ¢ 
per cent. per annum from Aug. 2, 1884, to Noy. 2, 1884, is. $122 OD 
S.1S6 70 

122 80 


ee one ane eine » OH SE OOOH SOHe OH 828 OF We 


Int. to Nov. 2. 1884-- 


Liability of Sureties on Subse ue nt Bonds Given hy (rray Alone. 


[ find the bondsmen on bond given May 2d, 1876, and which was 
superseded by bond given Oct. 13, 1877 (see items 15 & 20 of former 
report), are liable as follows: 

F vee: COUR CURT 3, BOE cuncnmaeeneninsemeeee $12,501 49 
im, of 7 per eet. 60 BRE. 2 dee edukstmden nena o 


This Sere 3 at 6 per cent. annually to Aug. 2, 


ISS4, ue sitll inlet ates a nn ae 
Int. at re re 6 per cent _to Nov. 2, 1884, 3 mo+., is-_------ z2l 
d20 See former report, p. 51. 


Liability of makers of 3d bond, dated Oct. 13, 1877, and superseded 
by bond made May 6, 1878. See item- 20 & —, page 82 of former 
report. 

Pendens dates tp Sey 1, BOGE vcicciincindisiecicsis $16,401 99 

nt 60 A 2; SE wenee 


persia tac: tine ta 9S 


$16,500 94 
This, compounded at 6 per cent.—3 y’rs—to Aug. 2, 
Sg OF sicwsetncanien taeiniahcabiiaenines enna attains $19,652 88 
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For a part of the above sum, to wit, $14,799.48, prin. & int. to 
Aug. 2, 1854, & $221 interest to Nov. 2, 1884, the sureties on this 
bond are concurrently liable with the sureties on the former bond 
given May 2, 1876. 

The sureties on the last bond given by Gray, adm’r, to wit, May 
6, 1878, are — for all waste and default of Gray as adm’r. 

Subsequent to Erwin’s discharge, to wit, to Aug. 2, 1884, prin. & 
int., $57,609.69. Prin. Aug. 2, 1881, is $31,619.82; int. at 6 per 
cent. to Nov. 2, 18584, 564.89. 

The liability on this bond covers all the liability in former bond 
and $15,118.88, due to Aug. 2, 1881, and compounded annually 
thereafter at rate 6 per cent. to Aug. 2, LSS4. 

The sureties on Gray and Erwin’s bond, except the three who are 

held not bound, are liable concurrently with the sureties on 
3821 each of the other bonds for same amounts, respectively. 
Respectfully submitted. 
Oct. 3, 1554. 
kK. N. BROYLES, 
Special Master. 

liled in clerk’s office Oct. 4, 1884. 

A. E. BUCK, Clerk. 


O22 Report on Exceptions kiled by Complainants. 

Exceptions 1, 2,5, & 4 complain that the administrator is al- 
lowed commissions for the years ending July 1, 1877, July 1, 1878, 
July 1, 1879, and July 1, 1881. 

In support of these exceptions reference is made to the said re- 
port as showing, Ist, that the adm’r did not file his returns for said 
years by July 1 each year and not until after said date. Complain- 
ants contend that the orders obtained by the adm’r from the court 
of ordinary did not relieve the forfeiture of commissions, as such 
orders were granted each year before July 1 and not after that date. 

2d. That the returns made by the adm’r, as shown by said report, 
were not according to law; that they did not contain a true and 
just account of the receipts and expenditures. 

The return for the year ending July 1, 1878, was made Sept. 2, 
1878, and no order from the probate court is shown giving further 
time to make return or relieving from forfeiture of commissions. 

Under the facts of the case, 1 do not think the delay in making 
the annual returns, as shown in this case, ought to work a forfeiture 
of commissions. 

See item 33 of original report ; code, 2596. 

This section seems to apply only in cases where no return 
323 was made and not when the return was delaved. 

But the other point in the exceptions, in connection with 
the facts and under direction 4th of the order of recommittal, is well 
taken, and defeats the adm’r’s claim for commissions on all the re- 
turns, 

lt appears that Gray and Erwin during their joint administra- 
tion, and Gray afterwards, made collections of money which were 
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never returned at all, and -in other instances not in the next or even 
2 returns. 

See report on Gray’s 8 exception, as to items—$100 collected Feb. 
95. 1876. $100 eollected March 20. 1876. and $200 collected June 1, 
1876; not returned till 1880. Mr. Gray collected from Hudgins as 
follows: To July 1, 1876, $70; for next year, to July, 1877, $50 ; 
for next year, to July, 1878, $381.18: for next year, to July, 1879, 
ee 

The return of 1879 contains the first account of collections from 
Hudgins, to wit, $125, as having been collected April 4, 1879. Re- 
turn of LSSO has S41.50 colleeted from Hudgins August 3 i879, and 
$50 collected of him July 14,1879. The return of 1851 has, from 
Hudgins, collected Oct. 13, 1880, $1,250 & int. on same—$1,494.77. 
These are the returns of collections on Hudgins’ claim. : 

See reports and evidence by Hudgins taken since former report 
and which aCCOMl pany this report. 

As shown by return of 1880, on Oct. 15, 1877, Gray col- 
o24 lected $450 from John S. Leake and not returned till 1880. 

Gray collected note on W. W. Rich & Bro., $238, and made 
no return of it at all: date of collection not shown, but note was dus 
Dee’r 20, S75. See former report, }). io. see same page as to 
items—S50 Bishop note, $52.36 on W. C. Baker note, SSO on Good- 
man note, and other items: none of these items were returned, and 
dates of collections not shown, though claims due, most, if not all, 
before death of Tumlin. On Sept. 28,184 4, Crray collected from W. 
M. Gilbert $180.46, which he did not account for in any of his re- 
turns. See Ev., p. 207. 
* On Feb. 5, 1878, Gray collected $100 on note of N. J. Tumlin and 
made no return of same at all. 

See item 79 in Exhibit Kk to former report and page 74 of said 
report, 

5 exception by complainants, as to discharge of Erwin as adm’r. 
This exception Is not sustained. | adhere to former findings on 
this point. The finding then made is further supported by judg- 
ment nunc pro fune on the verdict rendered in Bartow superior court 
on appeal. See record of same attached to exceptions filed by sure- 
ties Ol} bond of Gray and Kerwin which accompanies this report. 
The order granting sald judgment nunc Pro tune has been appealed 

from and is now pending in the supreme court of the State. 
325 6 exception by compl'ts, relating to item 60 of the: former 

report, LO wit, sale of the Clayton land. Since said report was 
made further evidence has been taken, which is attached as Exhibit 
“A” to this report. This evidence shows that Lewis Tumlin sold 
the land LO Clayton, took his hotes for the purchase-money, und uve 
bond to make him title when purchase-moneys hould be paid. 
Clayton failed to pay for the land and Gray and Erwin, adm'rs of 
Lewis Tumlin, sued the notes to judgment against Clayton, and 
Gray, adm’r, had ft. fa. issued and levied on said property and 
property sold and bought in by N.S. Eaves for Mrs. Grav, and Mrs. 
Gray sold it to Mrs. Elizabeth B. Leake, Oct. 21, 1880. Neither 
Lewis Tumlin in his life nor his adm’r after his death made and 
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the order of recommittal in this case. EV., pp. 19 or 195, 196, 197, 
had recorded, as required by law, a deed for said land to Clayton 
before said fi. fa. was levied on said land. 4 

Under this state of facts | am of the opinion and sO report that 
said sale of the Clayton land by the sh’ff to Mr. Eaves was null and 
void and passed no title, and thut the deed by Eaves to Mrs. Gray 
passed no title to her. : 

(ode. S604 -~-t: = 116: 48 Ga o4: 17 ¢ ri. 214 65? Gia.., O2S(). 

Said lands at date of sherilf’s sale, Nov. 1, 1876. were worth $1.000. 
Said fi. fa. was issued August 22, 1876. The last official entry on 
entel fi. fa. is dated Nov. 16, S76. Thus, it would seein that the 

judgment deeds fi. fa. are dormant. 
BeAr Mrs. Leake has been in possession of the land Inore than 

sevell years, by connecting hie r possession with that of Mrs. 
Giray, since Noy. 1, 1576. ‘Tumlin’s estate, under the facts, has the 
right to hold the adm’r liable for the value of the land and interest 
‘or to enforce said Judgment and fi. fa. against said land. In attempt- 
Ing the latter Mrs. Leak might make successful resistance, and on 
the whole I charge Mr. Gray with $1,000 and interest from Nov. Be 
IS76, as the value of the land at date of sale. 

7th exception by complainants re lates to notes pledged by adm’r 
in hands of Akin & Akin. 

As it seems that the question involved in this exception had not, 
as surmised in former report, been decided and settled by his honor, 
he circuit judge, I sustain said exception and find and report that 
le receiver is entitled to said notes, and that the adm’r had no 
egal right to turn them over as collaterals to said att'ys lo secure 
he Augier ft. fa. held by John Neal. 


Code, 2535. 2000, Zoob, ZobU, ZO66, Zood. 


{ 
{ 
} 
i 
{ 


Neal rs. Tumlin and Cray, Adm'r. as Surety. 


Sth and 11th exceptions, relating to the claim of John Neal vs. 
Thomas Tumlin & Gray, adm’r of Lewis Tumlin, surety. 

See former report, items 53, 54, 55, on pages 40 to 46. See'also 
evidence, Book b, pages 497. 498. 499, 503, 304, 351 : lsook DD. Pp. S86, 

S57. See also written consent by Gray, adm’r, dated June ff 
327 1879, attached to this report and marked Exhibit B; also 

written consent of Gray, adm’r, dated Feb. 7, 1880, attached 
to this report and marked Exhibit C. 

Said Exhibit B shows the written consent of Gray, adm’r, that 
the case stands without judgment till January term, 1580. This 
writing is dated Feb. 7, 1579. ‘There is in it an express consent the 
Neal may take judgment before January term, 1580, if he sees 
proper to do so. This Exhibit B refers to a letter by Neal to 
Thomas Tumlin, dated January 22, 1878, proposing to allow the 
balance on the note to remain unpaid and drawing 12 per cent. net 
interest from that date if Gray, adm’r, would consent. That letter 
is not in evidence, aud exactly what were the terms of that letter 
aud what were the terms of the contract to which Gray gave his 
consent as adm’r does not appear with certainty; but from all the 
evidence [ find that in February, or perhaps in January, 1879, 
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Neal, by Gray’s consent, as adm, promised Thomas Tunilin not to 
press the case for trial and not to take Judgment until January 
term, 1880, on said Thomas Tumlin’s promising them to pay the 
interest on said claim and 12 per cent. interest—that 1s, to pay sald 
interest that should be due Jan’ ry term, ISSO. Neal waited, as 
he agreed to do, and then at Jan’y term, 1880, took judgment soon 

after that, -.to wit, on keb’y 7, 1SS0. Thomas Tumlin paid 
328 Neal the said interest; but when said interest was paid Ex- 

hibit “C” was given and the interest reduced from 12 to 10 
per cent., and Neal gpuve one more years time. Now, the only con- 
sideration that moved to Neal unde) both said arrangements for 
time was the payment by the debtor of interest passed due, which 
was no valid consideration to sup) port any promise LO give time, 
andl the surety cou ld not th ereby be discharged, even If he or his 
adm’r had not consented. 

The agreement made by Gray, adm’r, June 17, 1881, was that he 
then paid $252.92 «& costs, being the int. that would be due Nov. 1, 
ISS1, with the understanding that Neal was not bound to wait or 
give time till Nov. 1, but could proceed at once with the jt. fa., and 
in case he did so said payment was to be considered as made on 
sid ft. fa. of date June,7, ISSI. See former report, item O35: also 
evidence of T. W. Akin, Book B, p. 498. Therefore the evidence 
does not show any binding contract between Neal and lLhomas 
Tumilin, the principal debtor, to give him time on said claim. 

The evidence further shows that Gray, adm’r, expressly agreed to 
all that was done in reference to giving time, &e. 

dod Ga., 175; 2 Am. L. C., top p. 590, 461, 464; 5 Lead Co.'s Equi., 
top p. 000, DOl, O60, 568: Brandt on Suretyship, S. 2965. Hence |] 
find the surety not discharged and do not sustain said excep- 
LIONS. 

w exception. No evidence Or Treason has been shown suth- 
cient to sustain this exception—the allowing of Gray $5 a day 
as extra compensation for 244 days engaged out of the county of 
Bartow. See former report and, Code, 2595, with this exception : 

It appears that of the said 244 days some 27 of them were em- 


+° )¢) 


ma f 
braced in the time Gray was engaged in and about the negro wit- 
ne-ses In Tennessee. Ev., p-. 777 & 778. All compensation for said 
27 days, under 7 direction in the order of recommittal, is rejected 
and disallowed, leaving $1,085 for 217 days. : 

10 exception by complainants, to effect that interest should have 
been collected and charged against the adm’r at rate of 7 per cent. 
per annum till August 2, 1881, and after that at 6 per cent. and com- 
pounded annually, seems, under Code, 2603, & 3d direction in said 
recommittal order, well founded, and is sustained. 

12 exception by complainants. This exception is sustained in all 
its points, except as to voucher No. 2, and is sustained as to 4 of 
that, so as to allow the adm’r credit for 66.66 instead of $100, the 
residue, showing that said voucher was for other expenses, to about 

; of it, besides the expenses to Tennessee in regard to the 
330 negroes’ evidence. ‘The evidence brings the matters in this 
exception, except said 3 of voucher 2, under the 7 clause of 
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198, 200, 777, 778, 915, 916, 671 to 674, 678 and 679, 680 to 688, 932 
to 954, 639, 640 to 642, 647 to 649, 650 to 652, 377, 378, 371, 836. 

13 exception by comp Jainants, relating to fees of Stansell and 
Wofford, is sustained in part and overruled in part under the 8 item 
in said order of recommittal and the evidence. The evidence shows 
an agreement between Gray and said att’ys, made in Feb., 1877, te 
the effect, in substance, that in all cases not litigated in which the 
Tumlin estate was interested and Stansell and Wofford e mploved as 
attorneys for said estate Gray was to have half of the fees. Ev., p- 
11, 46, 296. The exception is sustained as to voucher 44 in ret TTT 
of 1S77, as the evidence does not show what said sum was paid for 
nor whether Gray had an interest in said sum. Ev., p-. 57, 58, 59, 
14. 

As to vouchers 4, 17, 23, 37, 39, 44, 61, 69, 76, 78, 86, 91, 97, 100, 
and 106 in return for 1878, bei ing all embraced in one voucher, the 
exception 1s sustained as to said vouchers t, 76, 43, 41. JOO. and 106 
but overruled as to said vouch I's ¥# 20, oi, oe, 4. G1, Oo), Sb. and 
97 under the evidence and said item 8 of said order of recommittal. 
v., pp. 46, 00, 195, 41 to 50, 602 to 604, 657 to 659, 194, 296, 

207. 
vol - The exception is sustained as to voucher 22 in return of 
| 379, us the evidence fails LO show how much of that Sum. was 
for services in matte rs in which Gray had no interest. Ev., 45, & 
see voucher 22, Ev., 48, 49. 

The pore is sustained as to the following items in voucher 
9, of return of 1880, to wit, $3,524.59 on Harris’ note and $15.00 on 
manganese matter, but not sustained as to item $9.05; 865 fee in F. 
M. Martin case, $130 in insurance cases. Ev., 45 & 46, 48, 49, 850. 

This exception, so far as it relates to vouchers 1, 13, 27, 33, 41, and 
lloa geregating $636.81, in return of 1SS1, is sustained In part and 
overruled in part, as follows: It is sustained as to items in vouehers 
No. 1, $208.69; No. 13, $54.57; No. 38, $6.75; No. 44, $42.00; and 
it is overruled as to vouchers No. 27, $200; No. 41, $125. Ev., p-. 
1, 46, 47. 

\ll the items to which this exception is thus sustained aggregates 
the principal sum of $1,849.74, of which sum $50 is on voucher in 
return of 1877, 8667.18 on vouchers in return of 1878, $475.52 in 
return of 1879, $347.43 in return of 1880, and 8311.81 in return of 
ISS1. 

| find also that the said attorneys divided their fee with Gray in 
the Poole case; that fee was $200, and Gray received $66.66 of that; 

whether Gray, as adm’r, has claimed and obtained credit in 

2 his returns for that sum of $200 as paid out the evidence does 

not seem to show. It is fuir to pre SuUTtrit he his is done SO, and 

n that case | suppose | find under the order of recommitt: al to me 
tha Mr. Gray should be charged with that $200. 


*>e> 
ede? 


Note.—Mr. Gray's testimony is to the effect that he himself act- 
ually received, under the arrangement to divide commissions afore- 
suid. the sum of 8289. and Mr. A. P. Wofford, who dealt with Gray 
and made the contract with him, says Gray received from $500 to 
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$400, say $350, binds $66.66 of the $9()) fee in the Poole case. These 
two witnesses are the only ones who knew much about it, and their 
knowledge seems quite indefinite, except that of Mr. Gray’s, as to the 
actual general amount received. Ev. 41 to 50, 602 to 604, 657 to 
659, 190, 296, 297. 


“Set > 


l4th exception by complainants is sustained as to item $02, 
voucher 55, in return of 1877, because it 1s expenses incurred In 
relation to evidence of the negro Oglesby. See voucher 50, & 1tem 
7, in order of recommittal. Ev., 191, 192. | 

As to the other items in said voucher No. 4, the exception 1s not 
sustained but overruled. 

As to voucher No. 21, in relation of 1875S, the exception is sus- 
tained as to the following items, $13.10, $52.10, and $39.00, for same 

reason as above, and as to $150 of item $286.75, this $150 
ooo being that paid to C. B. Wellborn; the payment of said sum 

to We IIborn does not seem to be jus stifled by the facts In evl- 
dence and under said 7th item in said recommittal order. 

As to the other items in said voucher No. 21, and $136.75 of said 
item $286.75, said exception is overruled.  Ev., 158, 159, 220, 556. 

This exception is overruled as to vouchers 184 in return of 1880. 
Hv., 851 & 8d2 

See also as to vouchers 2, 3, & 14 in return of 1881. Ev., 852. 

This 14 exception is thus sustained to $52 in return of 1877 and 
$254.20 in return of 1878; total, $286.20, principal sum, and _ is 
overruled as to all the other items in the exception. 

15th exception by complainants is sustained, though on the former 
hearing before me Mrs. Spencer claimed a credit for only § of the 
$600 which, in the former report, was allowed her. See separate 
report on her exception. 

16,17, 18, 19, and -20 exception- by complainants are each and 
all overruled except as follows: These exceptions are all based on 
the contention that the administrator ought to be charged interest 
on the whole amount of funds shown to be in his hands by his re- 
turn from the date of the return, and none of that sum should be 

exempt from bearing interest, if during the year succeeding 
oot the return the administrators collects in enough to meet the 
current expenditures. 

I do not find this to be the legal rule. Owing to the uncertainty 
of ms aking collections the adm ’r coul 1 not safe ly re ly on such eollee: 
tions to pay the current expenditures, and hence should retain in 
his hands enough ready money to meet such expenditures, and 
whilst mere rats, akin funds he could make no interest on the same, 
and Chenetas Seeraee ee charged with interest. 

( ‘ode. 2OO2. (3. 4). 

29 Ga., 103. 12) 

But said exceptions are sustained each as follows and under this 
view: Under said paragraph Loft said se etion 2H02 the adneyr shoul | 
be charged interest on the balance left in his hands at the beginning 
of the year, after deducting the expenditures for such year, the : same 
to be computed and ascertained on final settlement. This rule being 


© 


4 
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carried out will increase the interest-bearing funds for each of the 
years to the returns of which said exceptions apply. 

It is deemed useless here to set out in detail the effect of this rule. 
as the actual amounts of credits and debts in said returns will be 
different in this report from the amounts in the original report, not 
only from the effect of this rule, but for other causes. Ata later 
stage in this report all this will be shown. 

2lst exception by complainants. This exception is sus- 

330 tained in part—that is, I find said sum should be $780.87 in- 

stead of $750.34, but not $580.87, as claimed. The $100 item, 

being voucher 8 in 2d return and disillowed to adm’r as credit, 

ought not and was not added to the items of debt, but was deducted 
from the adm’r’s claim of credits, as it should have been. 

22d exception by complainants is not sustained. Code, 25, 89 & 
95,95. The fact, if true, — it was no trouble to the administrators 
to get possession of the money, is no legal reason for not having a 
right to the commissions. Many claims due on estate may be paid 
without trouble to the adm’r, and many sums may be paid out with- 
out trouble. Still, the adm’r is entitled to commissions. Ev., p-. 
149, 156, 157. 

23d exception by compl’ts is sustained in part. The facts are as 
follows: The note on G. W. Lawrence was for 8400, dated Dee. 30, 
1872, due June 1, 1874. Credits: Jan’y 25, 1874, 3180; Feb’y 2, 
1878, $160; Jan’y 31, 1879, $60, leaving due then $61.57, and inter- 
est on this to July 1, 1881, 1s $1046. 

Pecan cine: tpniieaaleapsnsineteiiig tiene teint nienen-en selialiiiniaiuianimaieliniaaieaeaiiiiaiiidi 
ret, Ob SREY 3, BOGE eccecntiscnccccnssesetiobnenemenean Bee 

Ev., 663, SSO to 883. 


24 exception by complainants is sustained, & the administrator 
Gray is to be charged with $4.15 principal, with interest thereon 
from August Ist, ISS]. Ev., 112, 115, 215, S02, 805. 
$36 25 exception by complainants is sustained substantially. 

S. 8. Stephens’ note. Facts: Note for $1,640.42, due Nov. 1, 
1874; bears 7 per cent. interest. Credits: Sept. 4, 1877, $1,000.00 ; 
Dee’r 20, °77, $565; January 1, 1878,875 and $250, leaving due at 
last payment $98.28; interest on same to July 1, 1881, $24.07. 
PU ccnicccunnncndhinesnenes aaceseiinnnnai S98 28 
fut. to July 1, 166) 2.0c cece cocececcccaseeeneosenseonen 24 O7 

Ev., p. S05. 

26 exception by complainants is substantially sustained. The 
claim is founded on a note given by W. H. Wood, dated Dee’r 1, 
1874, due Jan’y 1, 1876, for $1,750 principal, bearing interest at (1) 
one per cent. per month, the interest payable semi-annually from date. 


Credits: March 25, 1878, $985.25; July 22, 1878, $1,568.03. I con- 
sider the instalments of interest each bears interest at 7 per cent. 
from time it fell due and I have so counted it. I find still unac- 
counted for on said note July 1, 1S8I— 

PYINGIDAL SUR.cncaccanns sasitteainiiease lahanaceiiinadasaeiesdeiiiiieiiiiate dua Ten 
RE en One ae Lea PEE ke ores 


See 61 Ga., 270. 
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If interest be not calculated as aforesaid on the interest the bal- 
ance due on said note is as follows, July 1, 1881: 


ATION. ssssscssen eseistiienmnth dethiniatiiarniaiitas aaa 

a caine aa be aie oc scien ted tlle his amas O2 OD 
Kev., 163. 

OOF 27 exception by complainants is overruled. In: fact, com- 


plainants abandoned said exception in the hearing before 
me. 
28th exception by complainants is sustained and said items of 
credit disallowed for reasons stated in the exception. 
29th exception by complainants, as to voucher No. 40 In return of 
ISS] for S252.02 paid on the Neal fi fa.. is overruled for reasons 
given in overruling the 8 exception of complainants. See that ex- 
ception and report on it ante. 
30th exception by complainants is sustained, and the adm’r Gray 
is charged with the sum of $370, principal, July 1, 1851, received 
from Dobbins on the Baker & Hall note given by them on compro- 
mise of the Gower claim.  Ev., p-. 3, 181, 182, 158, 184, 400), 401, & 
402. See item 78 in former report. Ev., 185, 1586. 
dist exception by complainants not sustained. The'copy of the 
return of 1876, which complainants had and used, had omitted’ a 
$1,000 item on the eredit side, which mislead them — caused to ex- 
ception to be filed. See the original return 
This exception, | believe, was also abandoned on rehearing be- 
fore me. 
oz exception by complainants as to collections on note of $6,000 
on J. W.& C. W. Harris. This is matter of ealculation. The 
vvS note is for $6,000, due Jan’y 1, 1873. The note bore 7 per 
cent. Ev., p. 147. 


Credits. 


POG B05 FOSS sicccrmsin nities eideniiiaenseeie dies, Gn ae 

” he OE cntiiiee ios ei ke a ee 200 OO 
Oct. . * sina alc a 200 OO 
PE 0 FEGO cwcnedccnisabiinne adie weds as 400 00 

oxi 20), a a ae NEN EVN FERN Sein Ae hg D REE NER ook BI as of DO 

I NUT: seciitintes tect eats ct 650 OO 
Nov. See ee 700 OO 
Keb. i, SPITE ccicntetssateinictesinunisnaneiiie tied 800 00 
Aug. Sg: SUE senitinbsionanihirmmmmnee iia i nla as 270 OO 
Sey 2 ONO snes srihtieheesesdagic damcitminatiimiiait tieiiedaies 0,004 39 


At date of this last payment I find there was due on said note 
a - -_— * or : ry 
$0,009.07 on the small sum of $5.18 more than was paid. That sum 
is still due, with interest thereon from said date. 


I: ssenhstoes sigan apne atenenemee einatapppaiiiais iliac iced itil ioe 
a4 


BOs OE iy OE sicecnmscescenatsiieemiiiaiiiet ditimei dct ie 5 


But in his return of 1880, the adm’r Gray returns. as interest col- 
lected on said note, the sum of $1,804.94, when, in fact, the adm’rs 


re 
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collected on said note only $1,150.25, as interest, the residue being 
principal. ) 

The adm'rs seems to have regarded all payments as going first to 
discharge the principal & and then the residue to go to pay interest. 
This is wrong, but immaterial, as the Harris note was not for loaned 
money, but was for land. ;, 

dd & 39 exceptions by complainants relate to the same 
309 thing, and are well taken and sustained in part. 

On June 10, 1876, Gray, adm’r, sold personal property) 
which brought $616.11, to become due Nov. 1, 1876. The adm’r 
appears to have accounted for in his returns only $74.25, as shown 
in 3o exception, and, of course, is chargeable with $541.11, less the 3 
notes mentioned in exception 35. These 3 notes aggregate $381.75, 
which leaves $160.11, for which said Gray is chargeable, with interest 
from Nov. 1, 1876; int. to July 1, 1881, $52.28; and the 3 notes 
aforesaid should not go as credit to the adm’r as is given on page SO 
of the former report. Ev., 808, 809, 901, & 902; also sale bill of 
June 10, 1876. 

Ss4th exception of complainants relating to note on Thos. H. 
Baker is sustained in part. The note was put in suit; an offset was 
pleaded ; judg’t went in favor of pl'ff July 27, 1877, for $130.62 prin. 
& $6.17 interest. On May 26, 1881, is a credit of $95.95, leaving 


balance of 877.87. 


See declaration, plea, note, and return of 1881. Ev., 796, 797, 879. 

35 exception by complainants is substantially sustained. 

340 After careful consideration I think and report that the adm’r 

had no legal right to make the arrangement with Dobbins, 

and that the payments made to Dobbins should go as credits, as 

claimed on the said fi. fas. held by Dobbins, and in auditing the said 

fi. fas. and fixing the amount due thereon I have treated said sums 

as partial payments. For the facts see former report, items 47, 45, 
W 49. 

On rehearing of the case ten other matters were considered and 
passed upon, to wit, a claim of credit by the adm’r of $400, as shown 
in voucher 7 of the return of 1881, and the sale of the newspaper 
and materials called the Cartersville Express. Additional evidence 
was introduced on both these points, which was taken down by the 
special master ana it is sent up with this report. 

| find and report that the adm’r is not entitled to credit for 
said voucher 7 and reject it. See separate report on that voucher. 

[ also find that Lewis Tumlin’s estate had } interest in that news- 
paper, its material, &c., and that the adm’r Gray «& the other Or 
some of the other owners sold the same at private sale for $2,500 
on credit and took notes of Willingham, the purchaser, with secu- 

rity for the purchase-money. The evidence is conflicting as 
341 to the actual value of the property at the time. The evidence 
also shows that the purchase-money was not paid by Willing- 
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ham or his securities. As it was illegal for the adm’r to sell at private 
sale and as the evidence conflicts as to the value, I think the adm’r 
should be held to account for 4 of the property at its sale price, 
and I have so charged him, with interest thereon since July 1, 
1884. 
Oct. 1, 1884. 
EK. N. BROYLES, 
Special Master. 
Filed in clerk’s office Oct: 4, 1884. 
A. E. BUCK, Clerk. 
342 The evidence shows that J.G. B. Erwin & H.C. Erwin were 
relatives of John A. Erwin, one of the administrators, and L. 


I 

LL. R. Ramsouer and partner in trade with J. A. Erwin; said J. G. 
B. Erwin & H.C. Erwin and L. R. Ramsouer, knowing that J. A. 
Ie 


‘rwin and F. P. Gray were about administering on the estate of 
. => 


Lewis Tum!in, deceased, each executed a power of attorney, thereby 
authorizing said H.C. Ramsouer to sign his name as security on a 
bond to be given by J. A. Erwin, as one of the administrators on 
the estate of Lewis Tumilin, &c. After these powers of att’y were 
made and delivered to H. C. Ramsouer, John A. Erwin changed each 
of them so as to read, “To sign my name as security on a bond 
tu be given by si A. erwin and I, , Grray, administrators On the 
estate,’ &c. This change was made without the consent or knowl- 
e lve of either of the makers of suid powers of attorney, and they In- 
sist th-y had ho notice or knowledge of such change until about 
sept. 10, 1883, though in this suit a copy of said bond was attached 
as exhibit, and this was commenced in July 12, 1881. 

In Dee’r, 1880, Mrs. Lula T. Lyon filed her bill in Bartow sup Tr 
court against Frank P. Gray, Cora M. Gray, and all the sureties of 
Gray and Erwin’s bond and others, and among the exhibits to said 


bill was a COpPy of said bond of Gray and Erwin’s, True copies of 


said bill were served on Henry C. Ramsouer, J. G. B. Erwin, 
043 & Henry C. Ikrwin and others in due time and in answer to 
XxX int'ys. 

J.G. B. Erwin and Henry C. Erwin admit that in Dee’r, 1880, or 
January, ISS], they read suid bill and the COpy of Gray and erwin’s 
bond attached as exhibit. 

These Erwins also admit that they knew or were informed that 
Gray and Erwin had jointly administered on Tumlin’s estate John 
A. Erwin testifies that le made the alterations without the knowl- 
edge or eonsent of the sureties: that the makers of said powers were 
informed by him before they signed said powers that Gray was to 
be his co-administrator. ; 

In view of the foregoing facts H. C. Erwin — J.G. B. Erwin insist 
and urge as defense that they hever agreed LO become sureties on 
the joint bond of Gray and Erwin, and that in signing their names 
to such bond their agent, H. C. Ramsouer, acted without authority, 
and that therefore they are not bound as sureties on said bond and 
never were bound. HH. C. Ramsouer, as the administrator of [L. R. 
Ramsouer, makes a like contention and defense. 


_Ramsouer was his brother-in-law : H. C. Ramsouer was — son of 


ee 
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The special master finds and reports that said three sureties, re- 

spectively, authorized and empowered their att’y-in-fact, H. C. Ram- 

souer, to sign their names only to a bond to be given by John 

344 A. Erwin, as one of the administrators. and not toa joint bond 

given by Grey and Erwin, and that in signing their names 

to said joint bond said attorney transcended the express authority 

given to him, and lis act in so doing was void and not binding on 
either of said three sureties. 

Counsel for the receiver contend that administration on said estate 
was, in law, a unit, and but one bond could have been given, and 
therefore said powers of attorney authorized the signing of their 
names to that bond; that, as none but a joint bond could be given, 
the power was nugatory, unless it applied to and authorized the 
execution of the joint bond - but the hability of the surety is one of 
strict law and will not be extended beyond his express agreement. 
It will not be enlarged by implication 

The special master also reports and finds that neither of said three 
sureties are shown to have ratified the act of their agent in signing 
their names to said bond. Nothing short of a writing under their 
hands and seals to that eflect would amount to a ratification—and 
it is not pretended this was done. Code of Ga., 2182, 55 Ga., 46; 30 
Ga., 278; Wharton on Agents & Agency 8S. S., 83. 

The said three sureties each, in Dee’r, 1880, or in Jan’y, 1881, had 
knowledge, or ought to have known by reason of the copy of the said 
joint bond served on them, that their names had been signed by 
their said agent to said joint bond, and they each remained silent 

and inactive in regard to the same until some time in Sept., 
345 1883, when they learned they were about to be made liable 

on said bond, and the adm’r Gray was allowed to go on with 
the administration till July 12, 18S8l—some six months after these 
sureties had notice of the improper signing of their names to said 
joint bond. Do such knowledge and silence, under the circum- 
stances, estopp these sureties now from denying their liability on 
said bond? ‘These facts at most show a tacit admission that their 
names were properly signed to said bond. In the absence of any 
countervailing proof such evidence might be sufficient to establish 
the fact, but there is contradictory evidence and evidence which 
shows conclusively that they never gave authority to so sign their 
names. 

An admission of a fact is not conclusive on the party so as to 
work an estoppel, unless it induced another, with whom the party 
making the admission was dealing or contracting, to pursue a line 
of conduct injurious to his interest, if the admission be not binding. 

In this case the evidence does not show that any person, either the 
ordinary of Bartow county, the heirs of Tumlin, or his creditors, 
from Dee’r, 1880, to July, 1881, or at any time since, relied upon or 
acted upon the opinion or belief that these three sureties or either 
of them were liable on said joint bond, but, on the contrary, all per- 
sons concerned seemed to regard not only these three, but all the 

sureties on said bond, as having been discharged in 1876, 
346 when John A. Erwin resigned. From that time forward the 


100 JAMES M. VEACH ET AL. VS. ADA S. RICE ET AL. 


ordinary of the county and the parties at interest seemed to 
rely on the new bonds and sureties afterwards given by Gray. If, 
in Dee’r, 1880. or Jan’y, 1881, said three sureties had made publicly 
known to any person that they had never authorized their names to 
be signed to such a bond, it is not perceived that such publication 
could or would have in any material respect produced any different 
action or course of conduct by any of the parties at interest from 
that which has been actually had. No person has been hurt or 
misled to their Myury by such silence Hence there Is no estoppel 
as to the hability on said bond of the other sureties, since said 
three are not bound by it and never were. 

W. I. Benham, R. L. Rogers, A. C. Trimble, A. W. Mitchell, J. M. 
Veach, and J. J. Howard, sureties on said joint bond of Gray and 
Erwin, insist that as three of their co-sureties are not liable on the 
bond, and as the V sion dthe bond on the faith and belief that said 
three were liable jointly with them, these—the said Benham and 
others—are not liable on said bond. ‘The question here is not whether 
an alteration of the contract without the sureties’ consent would 
discharge him. There was noalteration. Said three sureties never 
were partic s to said bond, and so declaring does not alter the con- 

tract; neither is the question of the eflect of the release of one 
47 joint debtor as to the liability of another involved. As these 

three sureties were never bound there could have been no 
release. 

The question here is, there being ho charge of fraud or evidence 
thereof, What effect on the binding force of the bond will it have 
where the surety believes, and acts upon that belief, that certain 
other signatures to the bond are valid and binding when, in fact, 
said signatures are not binding? If, in fact, the surety is mistaken 
and the signatures which he be leved valid are not in fact SO, whose 
fault is it? Who shall bear the loss, if any, resulting from such 
mistake. ‘The surety himself must, unless he was misled by some 


one in whom he had the right to trust and rely upon. 

It is the surety's duty to see for himself that the signatures of his 
co-sureties are binding On them, if he intends to rely upon their 
being bound. In this case these sureties could easily have ascer- 
tained the extent of the powers of att'y under which Ho. Pemannar 
acted, and they are properly charged with knowledge of the same 
and of signing the bond with such knowledge and of assuming the 
risk incident to the actual facts of the case. 

Brandt on Surety and Guaranty, sect. 358; 39 Maine, 541: 2 Heads 
(Penn.), 618: 64 Mo.. 167. 

It was the duty of the ordinary of Bartow county, in taking the 
bond, to examine the powers of attorney under which H. C. Ram- 

souer assumed to act in signing the names of his principals 
d45 to said bonds, but that did not relieve the surety from duty 

todo so. The ordinary was the agent of the law, and it was 
his duty LO see that valid signature S were made to the bond in order 
to protect the interest of Tumlin’s estate, but it was not his duty 
to protect any one as surety on the bond. If it was, then it would 
be his duty Lo gel as many sureties on the bond as possible, in order 
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to lighten the possible responsibility of each, whereas he is only 
required to take good security and enough of names to make the 
bond good. His business is to get such a bond as will protect the 
interest of the estate. He is on one side and the adm’r and his 
sureties "on the other. It is not his duty to protect or take care of 
the surety. Ot course, he must act in good faith and be guilty ot 
no fraud or concealment. None of this is charged on the ordinary 
in this case. ‘Theordinary did not know of the defect in the powers 
of attorney at the time the sureties signed the bond. If the ordinary 
failed to do his duty in this case and took a bond with insufficient 
ureties by reason of his neglect to examine into said powers of 
attorney, he has made himself liable to Tumlin’s estate, but not to 
the surety. Who ever heard of one surety suing the ordinary be- 


cause another who was apparently bound on the bond was not so 


bound ? 
O49 The conclusion is that the non-liability of said three per- 
SOnsS On said bond Is no ood reason in law lor declaring the 
others not lable. 
Respectfully submitted. Kk. N. BROYLES, 
Spe cial Maste Zz 
riled in) clerk’s office Oct. t, 1SS4. 
A. E. BUCK, Clerk. 


dV Report upon thi Exceptions Filed by Pr P. Gray lo former Report 
of the Speeval Master in this Case. 


Exception No. 1 by Gray is overruled; no new evidence has been 
introduced Oli this subject since the Ist report, See item 36 of said 
report. 

True that the approval of the probate judge makes the return 
prima facie correct unless the return is illegal or fraudulent on its 
luce, but in this Cuse the evidence, | think, changes the burden of 
proof, It shows that all the interest collected was not for loaned 
money. Mr. Gray claims 10 per cent. on all said interest collected. 
Under the law and the evidence, he is not entitled to it. His claim 
Is not legal us a whole, and as a whole cannot be sustained. Can it 
be sustained as to part; if so, to what part ” It seems to me,to only 
such part as the evidence under the law shows him entitled to. 
Code, 2525, 2590; 32 Ga., 81, 101, 102, 1038; 04 Ga., 180; 60 Ga., 516; 
61 Ga., 462. 

2nd exception by deft Gray is not sustained, but overruled. 

Since former report no new evidence has been introduced. 

The evidence does not show that the question of the proper com- 

pensation to the adm’rs for division of said land was submitted 
351 to or passed upon by the jury or made the judgment of the 
court, as claimed in said exception. 

The judgment of the court of ordinary did not pretend to decide 
that Erwin had not committed waste or become hable for his con- 
duet, but expressly provides that he is discharged from future ha- 
bility, but not past liability (page 13 of original report, and Exhibit 
N to same); and the judgment on the appeal in the supreme court 
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of Bartow county, rendered nune pro tunc, is to the same effect, and 
is not res judicata as to the commissioner. 49 Ga., 412 (2); 19 Ga., 
415. 
3rd exception filed by Gray. This exception is overruled In all its 
parts. No new evidence has been introduced since making the 
original report. The exception is clearly not to be sustained. See 
original report, items 56 & 57. This exception relates to the 
Augier fi. fa. and John Neal’s contro! of it. 
ith exception by Grav as to the Gilreath note. [ see no reason 
for entertaining this exception and therefore overrule it. See item 
67 of former report & citations therein. 
oth exception by Gray Is not sustained. The evidence and 
IL several close calculations made show that Gray has no ground 
to complain. The truth is,taking the return as made by Mr. 
Grav and the other evidence, on the 23 Oct., 1880, date hé returned 
as collected $1,306.21, there was then due on said notes $1,665.16, 
leaving still unaccounted for $358.95, but on same date and return 
were these three items, written thus: 


“(cet YL (1880). To Randolph II sicicsnes snccedindatiaasilinin $1,506 2] 
ect in +“ * 2. By SE pte 1 250 UU 
oS ”" ™ sa mbt. on do. sins shite des ie dineiatin ait: as anid eia 7 = 1 ‘i 
By close calculation I found that those items and others in the 

returns showed Hudgins’ claim overpaid by $357.36 Supposing 


that do. above might relute to both the Borden ald lludgins 
claims, | applied said sum of $337.31 on the Borden note, which left 
$21.50 Oct. 25, 1880. 

Oth exception by Gray is sustained in part. On going over the 
calculation carefully | find there was due still and’ unaceounted for 
in the returns— 


July 1, 1881. Prin. $2065 56 


lint. sinclar 130 91 
td Lwo notes on Allen. 
‘To, for $2,000: credit. Sept. ] G LS 


‘Tumlin’s estate hie 

One due April 6, 
Int. paid to Mareh 25, 1S75. 

One other, due April 5, ‘72; int. paid to April 3, 1875, and in ad- 

dition the following eredits: July 18, ’76, 850; Sept. 29, ’76, 

ovo S100; Oct. 9, ‘76,85; Oct. 18, ’76, $500; Nov. 14, 1876, $300; 


Dec. 11, 1876, $150; Aug. 5, 1880, $2,000. 

7th exception by Gray is based on a mistake of fact. Whilst the 
item of $240 in that report is charged up against the adm’rs it was 
also counted to their credit on the credit side of the report state— 
p. 72 of report. 

Sth exception by Gray, item 87 of Exhibit K to former report, 
that item being a copy of the $2,200 note on W. N. Tumlin and the 
credits thereon, shows the following payments or credits on said 
note after death of Lewis*Tumblin: 


», of $644.57. 


, neni 199 AO 
ee te Ga | 199 50 


—— eS Se ee ee ee ee Ge ee ee ee ee ee ee 


pg) mec une unten smennahie eienisuilemindn tenmenieiinibiaiabiiaiibiailibiiae 240 OU 
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eS eR Fn ee 100 00 
8 8 ee eee eS 100 00 
SD. 2, Fe eerie a ee 201 00 
De ee a ee 159 50 
Sg Sr ae oe NR SN ee ERENT ME a Dbl 50 

, ET oem iiiteiaiain iis $1,251 00 


The returns account for these collections as follows: 


TT Bt SS eee LOM) OO) 
I I Se ee 200 OO 
Return of 1876—Deec. 24, °75-_ ~~ sseimeieee i ed 194 50 
= & FR Ee Bt do ccm ae 159 50 

a“ id hy 51 50 

“ ree ek Be Deemeeuuiiless wa 383 35 
So4 S905 SH 
To this add item for Mrs. Lyon’s note___- .... ~~ 240 00 


~> cyorey - 
$1253 So) 


Leaving unaccounted for of the money collected on said note $17.15 
prin. 

The returns, however, do not account for the items $100, Feb’y 
25, 1876, and $100, March 20, 1876, and $201, June 1, 1876, at the 
proper time. 

These two credits of $100 each should have been accounted for in 
return of 1876 and the $201.00 in return of 1877. 

So this exception is properly overruled and the adm’r charged for 
said three items, as he Is in the report for returns of 1876 & 1877. 

The adm’r should, however, be credited in his return of 1880 with 
$353.55 or that sum deducted from the charges therein against him. 

‘th exception by Gray, as to the McGregor note, not sustained. 
The ealeulation 1s correct. LEv., 557 to 559, S02, 808, S01. 

LOth exception by Gray. Gilreath note. This exception not sus- 
tained. Adm’rs took no security on sale of the cotton, as by law 
they ‘should have done, and thereby became liable for its price. ‘The 
note so taken became the property of the adm’rs, and they became 

liable for the debt, and are not entitled to credit at all for it. 
OOO The note was theirs, and they owed the estate for the cotton. 
See item 67 in former report. 

The 11th exception by Gray, relating to commissions, embracing 
the point taken in his 2d exception and some other items. As be- 
fore shown, said 2d exception is overruled. 

One other point : Gray claimed 10 per cent. com. on proceeds of 
sale of growing crops in field at death of Tumlin. The report 
allows him 63 percent. No error has been shown in that report so 
excepted to, and the exception 11th is overruled and not sustained. 

The 12th exception by Gray as to balance in hands of adm’rs at 
their Ist return in 1876 is general, and necessarily includes in it 
the point taken in 2d and 11th exceptions; also in his Ist, 7th, 8th, 
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& 10th exceptions, and covers other points. The exception 1s a com- 
plainant of the general result reached in the report without show- 
ny wherein the error lies. The matter has been carefully considered, 
and as some of said exceptions filed by Gray are in part sustained 
this will necessitate a modification of the general result, and will be 
worked out in the general statement of the account to be made in 
this report. The exception, then, is overruled, except so far as the 
sustaining other exceptions operate to sustain this. 
306 The 13th exception by Gray not sustained as to item of 
$9201, under the evidence. See item 87 in Exhibit K to 
original! report, and Evy.. p-. SUD. S04, S60. Not sustained as to item 
$80 prin. & $24.70 int. on the Goodwin note. See Kv., p-. 941, 
941,942, 828. Not sustained as to voucher 8 in 2d return. See 
said voucher and voucher 155 in Ist return and Ev., p-. 864, 855, 
These two vouchers appear to be a payment of the same fee twice 
and ought not have been made. | 

The 14th exception by Gray embraces three points ; Ist, that gen- 
eral balance is too large; 2d, not enough commissions allowed the 
administrator: od, ho commissions allowed on interest collected. 
To sustain the first point the exception relies on the returns as the 
only evidence. The returns were not the only evidence before the 
master in making said report relating to that point. Ev., p-. 941 to 
942, 828, 827, 807,520, 897, 898. This pointin the exception covers 
all in most of the exceptions filed by Gray to the report relating to 
the Ist return and is not shown to be well taken except to such ex- 
tent as the partial sustaining of other exceptions will modify the 
report on this point, all which will be worked out in and through 

the final statement of the account hereinafter made. 
957 As to the 2d point In said exception there Is nothing going 
to show that 1t is well taken or that the report in the point 
excepted to is Incorrect, and hence the exception as to that point 
is not sustained. 

As to 3d point in said exception 2d return shows only $97.69 col- 
lected as interest, but 1t is not shown whether said interest was on 
claims for money loaned or not, and therefore administrator is not 
entitled to 10 per cent. on same. See item 36 of former report W 
exception 1 and report thereon hereinbefore. 

The loth exception by-Gray as to the $320 note on Gilbert, 
Tumlin, and Jackson, and interest thereon, is overruled. The re- 
ceipt of the $180 from Gilbert and his release by Gray relieved the 
other joint makers and killed the debt, and Gray became bound to 
the estate to answer for the whole claim. Ev., 206, 207: 60 Ga.. 70. 

As to item of 35490 interest the exception is sustained in part. 
The sum on which interest should have been charged is $6,694.86 
instead of $7,000. ‘This sum is the balance on hand after deduct- 
ing the sum paid out between July 1, 1877, and July 1, 1878, to wit, 


$5,902.56, and also deducting com’s for paying out said sum, to wit, 


$135.80. Code, 2602 (5 & 4); see also report on 16th, 17th, 18th, 
lth, & 20th exceptions filed by complainants to fornrer report. 

Commissions on moneys received during the year are not in- 
308 cluded in term current expenses of administration so as to 
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authorize the adm’r to retain at beginning of the year funds 
in his hands to meet the same. The amount for interest in said re- 
turns should have been $468.64 instead of $490. 

The point in this exception that the commission allowed in said 
return are too small is overruled, no error appearing or being shown. 

The point that the administrator was not allowed 10 per cent. 
commissions on interest reported as collected is not sustained on the 
ground that it does not appear from the evidence or the returns that 
any of said interest was collected on loans made either by the de- 
ceased Lewis Tumlin or by the administrators. See lst exception 
by Gray and the report thereon hereinbefore. 

l6th exception by Gray, as to Ist point that balance brought 
from 3d return is too large, is not sustained, except as the general 
result may be modified by previous changes hereinbefore made and 
which will be worked out in final statement, no reason being shown 
for other modification. 

As to point relating to rejection of voucher 23 in 4th return the 
exception is notsustained. See Ev., p. 889-891, showing that Julius 
Brown paid that sum and not Mr. Gray. From Brown’s evi- 
dence it seems he collected from the insurance Co. one-half of 
Culbersin’s fee and paid it to him, and from voucher 20 in 
return of 1880 (iray, adm’r, paid him the other half and there 
gets credit for it. | . 

The exception to the report for rejecting voucher No. 38 of return 
of 1879 in part is not sustained. ‘The evidence showed that the 
adm’r was entitled to credit for part of the sum covered by said 
voucher, but not for all the sum covered by it. See items 56 & 57 
of report. 

This exception, so far as relates to item of $420, interest on $6,000, 
is not sustained. According to the rule of Code 2602 (3 & 4) the 
interest should have been calculated on $6,359.37 instead of on 
$6,000, thus making $445.15 instead of $420, as stated in the report. 

Exception objecting to the general balance in said return of 
$1,386.62 has no ground to stand on and is not sustained except as 
the general result may be affected by modifications in former re- 
turns, which will all be worked out in general statement. So the 
exception, so far as it relates to commissions allowed being too small, 
is for same reasons overruled. 

17th exception by Gray, as to points’ that balance brought for- 
ward from 4th return being too large: as to balance due estate 

from Grav July 1, 1880, to wit, $16,788.91, being too large ; 
360 that the commissions allowed adim’r in return for 1880 is too 

small, is overruled, no reason appearing to support it other 
than as such general result may be modified by former changes in 
amounts, &e.. all which will be worked out in general statement. 

This exception, so far as it complains of item 8560 as interest 
charged against the adm’r on $8,000, 1s not sustained. I find that 
the sum on which interest should have been charged under rule 
aforesaid is $10,268.24, and the interest should be $718.77 instead 
of S560. 
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No commission of 10 per cent. was allowed adm’r on interest col- 
lected, because the evidence showed that nearly all of it was from 
debts not for loaned money, and the evidence failed to show that 
any of it was for loaned money. The regular commissions of 2} 
per cent. was allowed for collecting the interest, same as collecting 
principal sums, and the exception to that extent is also overruled. 

ISth exception by Gray. The item $840 as interest on $12,000 for 
one year ought to have been $889.12 as — years’ Interest on 
$12,701.81, under rule aforesaid. Both Gray and complainants 
moving, excepted to former report in its finding on balance due on 
note of Thos. H. Baker, the evidence has been again reviewed and 

a new calculation made, and | find that the adin’r is charge- 
361 able with prin. $77.87 and interest to July 1, 81, .52. See 
report on 34th exception of compl’ts. 

The exception, is to the general balance found in said return, is 
not sustained, except as modified by former findings, &e. 

19th exception by Gray, relating to general balance, not sustained 
except as modified by former findings, Xe. 

20th exception by Gray, as to item of $625 as not charged up 
against Mrs. Rice. See Ey., 448, 862, 863, 935. 

2ist exception by Gray is sustained as to item $100 as proper 
charge against Mrs. Lula T. Lyons, and she should be charged with 
$100, and interest thereon from — day of —, 18—. 

This exception, as to item $264, is not sustained. The husband of 
Mrs. Lyon bought the corn and gave his note for it, and he is sued 

for it. Ev., S50, S60, 926. 

Said exception 1s overruled as to item of note for $171. See Ev., 
p-. 926, 559, 860. It was her husband’s debt, not hers. 

22d exception by Gray, as to non-allowance of further extra com- 
pensation, is not sustained. Considering all the evidence, the man- 

ner in which the adm’r managed the estate, and the returns 
d62 made thereof, there appears no good reason for any greater 

extra compensation to be allowed the adm’r than was allowed 
in the former report.. See Ev.— 


J. A. Howard, p. 304 to 306. 

‘Thos. W. Baxter, v0, to 312. 

Andrew Baxter, 312 to 317. 

Woftlford, W. 'T., 381, 385, 386, 387, 390. 
bryant, C. W. A,, 411. 

Aiken, T. W., OUL, 

krwin Lewis, 532. 533. 

W otlord, A. V.. O05 to FO. 

Milner, Thos. W.. 414 to 722. 

lord, I. M., i4¢ to Vol— 


And others cited in item 47 of the former report. 
All which is respectfully submitted. 
Oct. Ist, 1554. 
ky. N. BROYLES, 
Special Master. 
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363 Special Master’s Report Ove rruling Exceptions Filed by Sureties 
on Joint Bond of Gray and Erwin. Filed in Clerk’s Office 
Oct. 4, 1884. A. &. Buek, Clerk. 


Exceptions to master’s report by J. A. Erwin, J. G. B. Erwin, and 
Ii. C. Ramsaur, as executor of L. R. Ramsaur, deceased: W. J. 
Benham, R. L. Rodgers, A. C. Trimble, A. W. Mitehell, J. M. 
Veach, J.J. Howard, sureties on the joint bond of Gray & Erwin. 


These defendants except to the former report of the special master 
Wn this Cuse, and Say said report was incorrect and wrong in holding 
John A. Erwin still lable as surety to Gray on said joint bond. al 
though he had been discharged as co-administrator. 

Also in holding that the discharge of said J. A. Erwin as co- 
administrator ane the order of the court of ordinary of sartow 
county discharging said Erwin and purporting w discharge the 
sureties on said bond did not, in fact, discharge said sureties. 

Also that said report was wrong in not allowing to Gray and Er- 
win $3,455.68 as commissions for division of the real estate of said 
Tumlin’s estate among his heirs, and in allowing only the sum of 

$500 for the same. 
364 These are, in substance, said exceptions. 
See the pleadings for the exceptions in full. 

On the question of commissions for dividing said lands no addi- 
tional evidence has been introduced in support of said exception, 
but reliance is had alone on the evidence which accompanies said 
original report; and, after hearing argument and duly considering 
& weighing said evidence, the special master sees no reason for sus- 
taining said exception, and therefore reports that said exception is 
not sustained, but overruled. 

In regard to said other exceptions said sureties have introduced 
certified COpy of the record of the proceedings in the court of ordi- 
nary of Bartow county relating to the discharge of J. A. Erwin, as 
co-administrator of F. P. Gray, and of the proceedings of the superior 
court of Bartow county in same case, on appeal from the said court of 
ordinary. This copy record is in evidence and, as such, accompanies 
this report. This record — same facts as are set forth on page 10 to 
13 of the original report of special master, and which is excepted to. 

Said record further shows a judgment in Bartow superior court in 
said case, dated Feb. 16, 1884, nunc pro tunc,in said appeal case, in 

favor of John A. Erwin on the issues made in the above case, 
865 and that his verification be be allowed. The record, however, 
does not show that the sureties on said bond or any one in 
their behalf ever instituted proceedings to be relieved from said 
bond, and it does not show any express proceedings by J. A. Erwin 
himself to be relieved from his legal position of surety to said Gray. 

In the opinion of the special master the question stands substan- 
tially as it did before as to these sureties, and the question 1s now, 
and was before, Did the release or discharge of Erwin as co-adminis- 
trator with Gray discharge the surety on said joint bond? 

After hearing elaborate and learned arguments on both sides of 
this question the special master finds and reports that said excep- 
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tions are not well taken, and that said sureties were not discharged 
by Erwin’s discharge as administrator. See items 39 & 40 of the 
original report, pages 25 to 26. 

All which is respectfully submitted. 


E. V. BROYLES, 
Spe ial Maste ve 


Reasonable fee for special master in above matter, $200, to be — 
by parties filing exceptions. 
E. V. BROYLES, 


Special Master. 


vb6 Complainants’ hrceptions to the Report of E. N. Broyle 8, Special 
Mast a kiled Octobe r bth, iSS 3 On the Liability of the Surety 8 
on the Joint Bond of Gray and Lirwin. 


In the United States Circuit Court, Northern District of Georgia. 
quity. 


James L. Rice and Wier vs. Frank P. Gray and Others. 


Exception Ist. Complainants except to the report of said special 
master in this, that said special master finds and reports as a fact 
“that the Erwins also admit that they know or were tmformed 
that Gray and Erwin had jointly administered on Tumlin’s estate,” 
whereas complainants insist he should have found and reported 
instead “that said Erwins admit that they were afterwards in- 
formed that Gray and Erwin had jointly administered on Tumlin’s 
estate ;” and complainants further except to the report In this that 
he finds and reports “that the makers of said powers of attorney 
were informed by him (John -A. Erwin) before they signed said 

powers of attorney that Gray was to be his (Erwin’s) co-ad- 
067 ministrator,” when, as complainants insist, he should have 

found and reported “that they were not so informed,” or have 
found and reported “that several persons were spoken of as co-ad- 
ministrators, among whom Gray was mentioned, but it was not 
known who would be such co-administrator.” 

exception 2nd. Complainants also except to the report of said 
special master, in this, that said special master finds and reports as 
a conclusion of law on the facts proven, “ that the said three sure- 
ties (1. C. and J. G. B. Erwin and L. R. Ransour), respectively, au- 
thorized and empowered their attorney-in-fact, H. C. Ramsaur, to 
sign their names only to a bond to be given by John A. Erwin, as 
one of the administrators, and not to be a jeint bond to be given by 
Gray and Erwin, and that in signing their names to said joint bond 
said attorney transcended express authority, and his act in so doing 
was void and not binding on either of said three sureties,” whereas 
complainants insist he should have found and reported “that said 

signatures, under all the faets proven, was valid and binding upon 
all and each of said three sureties.” 

DOS exception ord. Complainants except to the report of said 
special master, in this, that he tinds and reports “ that neither 
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of said sureties are shown to have notified the act of their agent in 
signing their names to said bond, nothing short of a writing under 
their hand and seal to that effect would amount to a notification,” 
when, as complainants insist, he should have found and reported 
“that said three sureties had notified the act of their agent In sign- 
ing said bond, and that such notification could be shown by acts, 

words, or conduct, and by parol evidence in this ease.” 
Exception ith. Complainants also except to the report of the 
special master, in this, that the said special master finds and reports 
that “in this case the evidence does not show that any person, either 
the ordinary of Bartow county, the heirs of Tumlin or his creditor, 
from Dec., 1880, to July, 1881, or at any time since, acted upon or 
relied on the opinion or belief that these three sureties or either of 
them were liable on said joint bond, but, on the contrary, 
369 all persons concerned seemed to regard not only these three 
but all the sureties on said bond as having been discharged 
in 1876 when John A. Erwin resigned, and from that time forward 
the ordinary and the parties at interest seemed to rely on the new 
bond and sureties afterwards given by Gray,” when, as complain- 
ants insist, he should have found and reported the contrary, if any- 
thing, to wit: “That the presumption of law was that the heirs and 
creditors of ‘Tumlin, for whose benefit and protection the joint bond 
of Gray and Erwin was given, relied upon that bond, as well as the 
subsequent bonds given by Gray, according to their legal terms, 
tenor, and effect, and that nothing to the contrary appeared from 
the evidence,” and should have further found and reported that it 
did not appear from the evidence that any of the heirs or creditors 
knew or ever heard of any alteration in said powers of attorney until 
this defense was set up, about Sept. 10th, 1883, and that it did ap- 
pear that they, the said sureties, knew they were sureties for Erwin 
and Gray or for Erwin in a joint administration with Gray, and 
that after they were informed of this fact, and before they set up 
said defense, or even made the same known, that said Erwin 
370 and Gray had wasted above $45,000.00 of the assets of said 
estate,and said Erwin had removed from said State, and said 
Girad had become insolvent, and many of the other sureties on said 
bond or bonds had died, removed from the State, or become insolv- 
ent, to — injury of those for whose protection said bond was given. 

W. K. MOORE, 
GRAHAM anp GRAHAM, 


Compl'ts’ Solicitors. 


Filh nq. 


Filed in clerk’s office October 30th, 1854. 


A. E. BUCK, Clerk. 
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97 


Bill for felve f, Receiver, ke. 


In the United States Circuit Court for the Northern District of 


Creorgia. 
In Re James L. Rice & Wire vs. FRANK P. GRAY et al. 


Exceptions taken by the defendants following, to wit, J. M. Veach, 
J. J. Howard, A. C. Trimble, R. L. Rogers, W. IL. Benham, and A. 
W. Mitchell, sureties on the joint bond of Frank P. Gray and 
John. A. Erwin, administrators on the estate of Lewis Tumilin, 
deed, to the re port of special master, FE. N. Broyles, isq., to whom, 
DV deer c, the above-stated cause stands referred. 


hex ption ist. For that the said master hath, In his second peli- 
eral report, certified that Frank LP. Gray and John A. Erwin, admin- 
istrators, did not make and tile with the court of ordinary of Bartow 
county, Georgia, their first return in the manner required by law, 
in this, that they failed to account for all receipts and expenditures 
by them as administrators in said return, and that said master, by 
his sand report, hath held that on ace’t of such neglect on the part 
of said administrators that there should be allowed to them no com- 
missions, ana that all cominissions, heretofore allowed them in his 
former report be forfeited and disallowed, whereas said special mas- 
ter should have held and reported that said Frank P. Gray and 
John A. Erwin, administrators, were entitled to the commissions 
claime d by them in thre ir sald first return, and should have allowed 
them credit on the account stated by him in his said report for all 
of the commissions so claimed by them. The evidence submitted 
LO said special master and reported by him does not require il for- 
feiture of such commissions; neither does the statute require such 
forfeiture. See 1 page of 2nd general report of master and 1, 
oils 2. a. in his report, inl the exceptions filed to former report 
by complainants, with the evidence therein referred LO. 
lexeeption 2nd. For that said special master hath erred in his said 
report in holding and reporting that the discharge of J. G. B. Erwin, 
7. ©. Merwin, and wi it. Ramsour, because their names had been im- 
properly signed to the joint bond of Gray and Erwin, administrators, 
by their attorney-in-fact, did not discharge their co-sureties on said 
bond, whereas the evidence submitted to and reported by said Dus- 
ter, hereinafter referred to, shows that the court of ordinary, in hav- 
Ing said jolnt bond executed in his presence, as required by law, 
knew that the attorney-in-fact of the sureties above mentioned had 
no authority to sign such bond, and in taking their signatures to 
such bond the co-sureties were misled and their liability increased 
above that which appeared in the face of the bond, and said master 
should have held that they were thereby discharged. see special 
report of master on liability of sureties on Gray and Erwin bond, 
page —. See evidence of J. J. Howard, J. A. Howard, J. A. Erwin, 
W. 'T. Wofford, J. M. Veach, and others on this subject. . 
Eexeeption srd. For that the said special master in his supple- 
mental report, endorsed “.Overruling exceptions,” hath transcended 
the powers of a master in chancery in undertaking to overrule ex- 
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ceptions to his original report and in undertaking to pass upon and 
decide questions of law; also in holding in his said supplemental 
report that the judgment of the superior court of the county of 
Bartow, nune pro tunc, upon the verdict rendered on the 
372 appeal from the court of ordinary for said county on the pe- 
tition of John A. Erwin for leave to resign as one of the 
administrators of Lewis Tumlin, dee’d, did not present an adjudica- 
tion of all matters pertaining to the resignation of said Erwin and 
the sureties upon his bond as administrator, which adjudication is 
final and conclusive of the question of the resignation of said Erwin 
and his discharge and the discharge of all the sureties on the ad 
ministration bond executed by said Gray and Erwin, and said 
special master erred in not so holding. 
MYNATT & HOWELL, 
THOMAS W. MILNER, 
Sol’rs for Veach et al. 
Filing. 


Filed in oftice October 2o, LSS L, 
R. E. BOYD, 
Deputy Clerk. 


Sie Bill. AC. 


In the United States Cireuit Court for the Northern District ot 
Georgia. In Equity in said Court. 


Jas. L. Rice & Wire vs. Frank P. Gray & Others. 


Supplemental answer and petition of Cora Gray and of the defend- 
ants to said bill. 


This defendant, Cora Gray, by way of further answer and petition 
LO the court, shows that complainants by their original bill alleged 
that a large part of said estate of Lewis Tumlin, deceased, in said 
bill deseribed, had been invested by defendant, Frank P. Gray, in 
property in the name of this defendant and for this defendant's 
benefit, and this defendant filed her answer to said original — deny- 
ing said charge in said original bill. This defendant was then 
advised and believed that it was unnecessary for her to make other 
or further answer, for this defendant then thought and believed that 
said estate of Lewis Tumlin, dec’d, had not been wasted or misap- 
propriated by John A. Erwin and Frank P. Gray, the adminis- 
trators on said estate. 

But this defendant says that she has now come to be informed 

that it appears in and by the report of E. N. Broyles, the 
374 special master in said case, that the said administrators are 

indebted to said estate in the sum of about forty-five thousand 
eight hundred dollars for assets of said estate remaining in their 
hands unaccounted for and lawful interest thereon. She further 
shows that it appears in and by said report that a distribution in 
kind of said estate was made and each of the heirs-at-law had re- 
ceived thereby the sum of twenty-four thousand dollars, and it 
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further appearing in and by said report that since that time said 
administrators have advanced the following further sums, to wit: 

To Mary L. Spencer about thirty-five hundred dollars. 

To Lula T. Lyon the sum of about one thousand dollars. 

To George H. Tumlin about thirteen hundred dollars. 

To Ada 8S. Rice about six hundred dollars. 

To Lewis T. Erwin, whose share in said estate is owned by John 
S. Leake, about eight hundred dollars. 

And to this defendant about twenty-three hundred dollars. 

These sums cannot now be accurately and precisely stated because 
said master’s report, with all the other papers in said cause, are now 


in’ the hands of the court, the case having been heard and being ; 
now under consideration by the court. 

dvio—-S12 This defendant therefore shows to the court that she is 
entitled to a decree for one-seventh of these aggregate 

sums as one of the heirs-at-law of the estate of Lewis ‘Tumlin, less 

the aforesaid amount of twenty-three hundred dollars, and she 

prays that she may have a decree for the same against such of the 

defendants as are liable to her. 

She shows that by the laws of Georgia she is a feme sole as to her 
separate estate, and was al the time of the death of her said father, 
Lewis Tumlin, and her husband, Frank P. Gray, has no interest by 
law in her separate estate. She therefore prays for such relief as 
she may be entitled to according to law, and that she may be allowed 


as a distributee to come in under any decree made or to be made by 
the court; & she will ever pray, &c. 
W. M. GRAHAM, 
Sol. for Li ft, Cora M. Gray. 


Filing. 
Filed in office December Lb, 1SS4 
R. E. BOYD, 
Deputy Cle yh: 


“~* > * 


§13 EXHIBIT “ A,” 
Bill. WC, 
In U.S. Court. 
Jas. L. Rice et al. vs. F. P. Gray et al. 


[It is agreed, in order to save costs and trouble, to admit in evi- 
dence the returns of Gray and Erwin, edm’rs, and Gray, adm’r. and 
also the printed copies of the bonds as annexed to the bill ff ™ ¥ 
Lyon ve. FF. P. Gray et al., whenever certified copies of the same 
would be admitted in evidence If it should appear that certified 
copies of the returns of the administrator, in possession and to be 
put in evidence by complainant, should differ from the originals, 
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the master shall take notes of such difference and hear evidence as 
to which 1s correct. 
May 15th, 1882. 
(Signatures) GRAHAM & FOUCHI & TUMLIN, 
CANDLER & THOMSON & CANDLER., 
kor Comp'ts. 
McKAY & ABBOTT, for Adm’r. 
AKIN & AKIN, 
For John A. Erwin and His Se curitry 8 


> >) 


814 Exurpir “ B. 
(Eixchilit “ A.”) 
GEORGIA, Bartow County: 


Know all men by these presents that we, Frank P. Gray and N. 
B. Tumlin, principals; A. Johnson, W. T. Wofford, John W. Gray, 
James M. Veach, and E. M. Price, securities, are held and firmly 
bound unto the ordinary of said county and his successors in office 
in the sum of two hundred thousand dollars; to the payment of 
which, well and truly to be made, we bind ourselves, and heirs, ex- 
ecutors, and administrators of us and each of us, firmly by these 
presents. 

Subscribed with our hands and sealed with our seals this eleventh 
day of June, LS7o. 

The condition of the above obligation is such that whereas the 
above-bound Frank P. Gray and N. b.'Tumlin have this day applied 
to J. A. Howard, ordinary of said county, for and have obtained tem- 
porary letters of administration of the goods and chattles, rights 
and eredits, of Lewis Tumilin, deceased : Now. if the above-bound 
Frank P. Gray and N. B. Tumlin shall carefully collect and pre- 
serve from waste or loss all the goods, chatt/es, and effects of the 
said Lewis Tumlin, deceased, and shall make or cause to be made 
a true and perfect inventory of all such estate, and, the same being 
so preserved, do surrender up such estate and effects with the in- 

ventory aforesaid unto the legal and proper administrators 
S15 on or before the first Monday in August next. orso soon there- 

after as the ordinary shall direct, with all his other actings 
and dvings therein, and faithfully perform the trust reposed in him, 
then this obligation to be void : otherwise to remain in full force in 
law. 


FRANK P. GRAY.  [1s. 
| TUMLIN. t s.] 
A. JOHNSON. 2 
WM. T. WOFFORD. [rs 
JOHN W. GRAY. L. Ss. 
JAS. M. VEACH. bh 
EDWIN M. PRICE, L. §. 
By WM. T. WOFFORD, fh. s.) 


Attorney-in- ~ Fach. 


15—4584 
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Tested and approved by— 
J. A. HOWARD, Ordinary. 


GEORGIA, Bartow County : 


[, J. A. Howard, ordinary in and for said county, hereby certify 
that the within is a full, true, and complete copy of the temporary 
administrator’s bond of F. P. Gray and Napoleon Tumlin, temporary 
administrators of Lewis Tumlin, deceased, as of file in the ordinary’s 
office of said county. 

Witness my hand and seal this December 35, 1550. 

J. A. HOWARD, Ordinary. 


816 ExuiBit “ B.” 
STATE OF GEORGIA, Bartow County ‘ 


Know all men by these presents that we, Frank P. Gray and John 
A. erwin, as principals, and William ‘T. W offord, Abda Johnson, 
John W. Gray, James M. Veach, Noah King, Edwin M..Price, A. C. 
Trimble, Joel H. Dyer, W. W. Rich, James C. Wofford, Nelson Gil- 
reath, John J. Howard, A. W. Mitchell, Thomas Stokely, R. L. Rogers, 
L. RK. Ramsaur, J. G. B. Erwin, Henry C. Erwin, W. I. Benham, John 
S. Leake, and Thomas Tumlin, as securities, are held and firmly 
bound and oblig-ed unto the honorable the ordinary of said county, 
for the time being, and his suecessors in office, in the sum of six 
hundred thousand dollars, to be paid to the said ordinary, his sue- 
cessors in office, or assigns; for which payment, well and truly to be 
made and done, we bind ourselves, jointly and severally, and each 
of our heirs, executors, and administrators, firmly by these presents 
Sealed with our seals and dated at Cartersville this 2d day of 
August, A. D. 1875. 
The conditions of the above obligation are such that if the above- 
bound Frank P. Gray and Jolin A. Erwin, administrators of the 
goods, chattles, and credits of Lewis ‘Tumlin, deceased, do make a 
true and perfect inventory of all and singular the goods, chattles, and 
credits of the said deceased which have or shall have come to 
$17 the hands, Possession, OF knowledge of the said Frank P. Gray 
and John A. Erwin, or in the hands or possession of any 
: other person or persons for them, and the same so made do exhibit 
| in the court of ordinary of said county when they shall be thereunto 
required, and such goods, chatt/es, and credits do well and truly 
administer according to law, and make a just and true account of 
their actions and doings therein when required by the superior court 
or the ordinary for said county, and all the rest of the goods, 
chattles, and credits which shall be found remaining upon the 
account of the said administration, the same being first allowed by 
the said court, shall deliver and pay to such persons respectively As 
are entitled to the same by law; and if it shall hereafter appear that 
any last will and testament was made by the said decéased and 
the same be proved before the court, and the executors obtain a cer- 
tificate of the probate thereof, and the said Frank P. Gray and John 
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A. Erwin, as if in such case required, render and deliver up the 
said letters of administration, then this obligation to be void; else 
to remain in full force. 


F. P. GRAY. iL. 8.] 
JOHN A. ERWIN. IL. S. 
WM. T. WOFFORD. L. 8. 
ABDA JOHNSON. cm 

". W. RICH. rh. 8. 


And the following persons, to wit: 


S18 JOHN W. GRAY, - t 5. | 
JAMES M. VEACH, 
NOAH KING, 
A. ©. TRIMBLE, 
EDWIN M. PRICE, L. 8) 
JOEL H. DYAR, ft. 
By their attorney-in-fact, WILLIAM T. WOFFORD. [t. s.] 
JOHN S. LEAKE, rr. 
NELSON GILREATH, a 
J. C. WOFFORD, ry 
J. J. HOWARD. 
A. W. MITCHELL, 
By J. J. HOWARD, 
Attorney-in- Fact. 
THOMAS STOKELY, . s.] 


ROBERT L. ROGERS 
By J. J. HOWARD, 
Attorney-in- Fact. 


L. R. RAMSAUR, iL. 8. 

J. G. B. ERWIN, L. 8. 

H. C. ERWIN, ce 
By their attorney-in-fact, H. C. RAMSAUR. 

W. I. BENHAM. L. & 

THOMAS TUMLIN., He ‘ 


Signed, sealed, and delivered in presence of— 


a HOWARD, Ordinary. 


STATE OF GreorGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complete copy of the admin- 
istrator’s bond of Frank P. Gray and John A. Erwin, administrators 
of Lewis Tumlin, deceased, dat ed 2d di ay of August, 1875, as appears 
of file and record in the ordinary’s oftice of | said county. 

Witness my hand and seal of office + l4th day of October, 1880. 

J. A. HOWARD, Ordinary. 


mo espe 
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819 Exuibit “C.” 
GeORGIA, Bartow County : 


Know all men by these presents that we, Frank P. Gray, princi- 
pal, and Abda Johnson, Wm. T. Wofford, E. M. Price, Noah King, 
W. W. Rich, John W. Gray, John 8. Leake, Nelson Gilreath, J. C. 
Wofford, T. W. Leake, sureties, are held and firmly bound unto 
J. A. Howard, ordinary for said county, and his successors In office, 
in the just and full sum of one hundred and forty thousand 
dollars; for the payment of which sum to the said ordinary and his 
successors in office we bind ourselves and heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 


Sealed with our seals and dated this second day of May, in the year 
eighteen hundred and seventy-six. 


The condition of the above bond is such that whereas Frank P. 
Gray and Jolin A. Erwin were heretofore, to wit, on the 2d day of 
August, A. D. eighteen hundred and seventy-five, appointed admin- 
istrators of the estate of Lewis Tumlin, late of said county, deceased, 
and gave bond and security in the terms of the law; and whereas, 
on the 12th day of April, A. D. 1876, said John A. Erwin filed an 
application before the ordinary of said county to be permitted to 
resign his office of administrator on account of his bad health and 

physical infirmity, and said application having been heard 
820. and his resignation allowed, and order having been passed by 

said court requiring said Frank P. Gray to give a new bond 
and security in the sum of one hundred and forty thousand dol- 
lars: 


Now, if the above-bound Frank P. Gray shall well and truly ad- 
minister the goods and chattles, rights and credits, lands and tene- 
ments, of the said Lewis Tumilin, deceased, which remaiis LO be 
administered, and which havecome to the hands, possession, or knowl- 
edge of the said Frank P. Gray, or in the hands or possession of any 
other person or persons for him, and the same do exhibit in the 
said court of ordinary, when he shall be thereunto required, and 
such goods, chatt/es, and credits do well and truly administer ac- 
cording to law, and do make a just and true account of his actings 
and doings therein when he shall be thereunto required by 
the court of ordinary of said county, and all the rest of the 
goods, chatt/es, and credits which shall be found remaining upon 
the account of said administration, the same being first allowed 
by the court, shall deliver and pay tO such person or persons, 
respectively, as are entitled to the same by law; and if it shall 
hereafter appear that any last will and testament was made by 
said deceased and the Salle be proved before the court and the ex- 

ecutor obtain a certificate of probate thereof and the said 
821 Frank P. Gray do in such case, if required, render and de- 
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liver up the said letters of administration, then this obligation to 
be void; else to remain in full force. 


FRANK P. GRAY. TL. 8, 
ABDA JOHNSON. L. 8} 
WM. T. WOFFORD. I. S. 
EDWIN M. PRICE. iL. 8.) 
NOAH KING. {4 
WM. W. RICH. ret 
J. W. GRAY. L. 8.) 


By W. T. WOFFORD, 
Attorne y-in -haet 
J. C. WOFFORD. L. 8 
JOHN 8. LEAKE, [L. ‘ 
By JOHN W. WOFFORD, 
Attorney-in- Fact. 
THOMAS W. LEAKE, [ts] 
By JOHN W. WOFFORD, 
Attorneu-in- Fact. 
NELSON GILREATH.  [L. s.] 
Attested and approved by— 
J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County: 


[, J. A. Howard, ordinary in and for Bartow county, do hereby 
certify that the within is a full, true, and complete copy of the ad- 
ministrator’s bond of Frank P. Gray, administrator of Lewis Tum- 
lin, deceased, dated 2d day of May, 1876, as appears of file and 
record in the ordinary’s office of said county. 

Witness my hand and seal of office this the 14th day of October, 
ISSO. 


[SEAL. ] J. A. HOWARD, Ordinary. 


*9 


822 Exeunit “ D. 
GEORGIA, Bartow County : 


Know all men by these presents that we, Frank P. Gray, princi- 
pal, and Nelson Gilreath, A. P. Wofford, Thomas Tumlin, Abda 
Johnson, Noah King, F. M. Ford, John 8. Leake, Thomas W. Leake, 
and John W. Gray, securities, are held and firmly bound unto J. A. 
Howard, ordinary of said county, and his successors in office, in the 
just and full sum of one hundred and forty thousand dollars ; for the 
payment of which sum to the said ordinary and his successors in 
office we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 13th day of October, A. D. 1877. 

The conditions of the above bond are such that whereas Frank P. 
Gray gave bond and security as the sole administrator of Lewis 
Tumlin, deceased, for the sum of one hundred and forty thousand 
dollars, said bond dated the 2d day of May, A. D. 1876, his co-admin- 
istrator having resigned his trust, which resignation was allowed 
by order of the court of ordinary of said county; and 
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Whereas Wm. TT. Wofford, James C. Wofford, and William 
W. Rich, three of the securities for the said Frank P. Gray, as 
administrator aforesaid, on said administrator’s bond dated 2d 
day of May, LS76, filed an application for relief from all future lia- 

~ bility on said administrator’s bond in the court of ordinary 
823 of said county on the 23 of March, 1877, making charges of mis- 

management, ete.; and | tale es 

Whereas at the October term, 1877, of said court said William T. 
Wofford, James C. Wofford, and William W. Rich withdrew their 
charges of mismanagement and claimed their release from lability on 
said bond as matter of right, and the said court of ordinary at said 
term having passed an order relieving said securities from all further 
liability on said bond and requiring said Frank P. Gray to give new 
bond and security in the sum of one hundred and forty thousand 
dollars : 

Now, if the above-bound Frank P. Gray shall well and truly ad- 
minister all the goods and chattles, rights and credits, lands and 
tenements, of the said Lewis Tumlin, deceased, which remains 
to be administered, — which have or shall come to the 
hands, poss ssion, or knowledge of the said Frank P. Gray or 
in the hands or possession of any otber person or persons for him, 
and the same do exhibit in the court of ordinary when he shall 
be thereunto required, and such goods, chattles, and credits do well 
and truly adiminister according to law, and do make a just and true 
account of his actings and doings therein when he shall be required 
thereunto by the court of ordinary of said county and all the rest of 
the goods, chatt/es, and credits which shall be found remaining upon 

the account of said administration, the same being first 
824 allowed by the court, shall deliver and pay to such person 

Or persons, respectively, as are entitled to the sale by law, 
and if it shall hereafter appear that any last will and testament was 
made by said deceased, and the same be proven before the court 
and the executor obtain a certificate of probate thereof, and the said 
rank P. Gray do in such ease, if required, render and deliver up said 
letters of administration, then this bond to be void; else to remain 
in full force. 


FRANK P. GRAY. —_— 3 
N. GILREATH. rh. S. 
THOMAS TUMLIN, (=e 
By his attorney-in-fact, A. P. WOFFORD. 
A. JOHNSON. rr. 8.] 
NOAH KING, = 


By his attorney-in-fact, ABDA JOHNSON. 
Ih. M. FORD. bf 
JOHN S. LEAKE. | 
THOMAS W. LEAKE. fi 
JOHN W. GRAY, I 
By his attorney-in-fact, A. P. WOFFORD. : 


Attested and approved by— 
J. A. HOWARD, Ordinary. 
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STATE OF GeoRGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complete copy of the 
825  administrator’s bond of Frank P. Gray, administrator of Lewis 
Tumlin, deceased, dated 13th day of October, A. D. IS77, as 
appears of file in the ordinary’s office of said county. 
Witness my hand and seal of off ce this 14th day of October, 1880. 
J. A. HOWARD, Ordinary. 


826 GroraIA, Bartow County: 


Know all men by these presents that we, Frank P. Gray, as prin- 
cipal,and A. P. Wofford, John 8. Leake, Thomas W. Leake, F. M. 
Ford, John W. Gray, N. Gilreath, Abda Johnson, as securities, 
are held and firmly bound unto J. A. Howard, ordinary of said 
county, and his successors in office,in the just and full sum of one 
hundred and forty thousand dollars; for the payment of which sum 
to the said ordinary and his successors in office we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated this 6th day of May, 1878. 

The conditions of the above bond are such that whereas Frank P. 
Gray gave bond and security as the sole administrator of Lewis 
Tumlin, deceased, for the sum of one hundved and forty thou- 
sand dollars, said bond dated 13th October, 1877: and whereas 
Noah King, one of the securities of the said Frank P. Gray, as ad- 
ministrator as aforesaid, on said administrator’s bond, dated 13th 
October, 1877, filed an application for relief from all further lia- 
bility on said administrator’s bond in the court of ordinary of said 
county, on the 12th day of February, 1IS78, on account of extreme 

old age and feeble health; and whereas at the March term 
S27 of said court of ordinary, 1S78, said court of ordinary passed 

an order relieving said Noah King as security from all fur- 
ther liability on said bond, and requiring said Frank P. Gray to give 
new bond and security in the sum of one hundred and forty thou- 
sand dollars: 

Now, if the above-bound Frank P. Gray shall well and truly ad- 
minister all the goods and chattles, rights and credits, lands and 
tenements of the said Lewis Tumlin, deceased, which remains to be 
administered, and which have or shall come to the hands, posses- 
sion, or knowledge of the said Frank P. Gray or in the hands or 
ossession of any other person or persons for him, and the same do 
exhibit in the said court of ordinary when he shall be thereunto 
required, and such goods, chatt/es, and credits do well and truly ad- 
minister according to law, and do make a just and true account 

of his actings and doings therein when he shall be thereunto re- 
quired by the court of ordinary of said county, and all the rest of 
the goods, chattles, and credits which shall be found remaining 
upon the accounts of said administration, the same being first al- 
lowed by the court, shall deliver and pay to such person or persons, 
respectively, as are entitled to the same by law, and if it shall here. 
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after appear that any last will and testament was made by 
828 said deceased, and the same be proven before the court and the 

executor obtain a certificate of probate thereof, and the said 
Frank P. Gray do in such case, if- required, render and deliver up 
said letters of adininistration, then this bond to be void; else to re- 
main in full force. 


‘RANK P. GRAY, [.. 8.! 

A. P. WOFFORD, ie 
JOHN S. LEAKE, LL & 
THOS. W. LEAKE, [L. s.] , 

By A. P. WOFFORD, 

Their Attorney-in- Facet. 

i. M. FORD. ‘Se Oa 

J. W. GRAY, Ht s.] 
By his attorney-in-fact, A. P. WOFFORD. 
N. GILREATH. 7? | 
A. JOHNSON, 


, Servet, Sata 
— — 
P 

. | ail 


co. 
Attested and approved by— 
J. A. HOWARD. Ordinary. 


STATE OF GEORGIA, Bartow County: 


[, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complete copy of the admin- 
istrator’s bond of Frank P. Gray, administrator of Lewis Tumlin, ! 
deceased, dated 6th day of May, 1878, as appears of file in the ordi- 

nary s office of said county. 
829-1047 Witness my hand and seal of this office 14th day of 
October, 1880. 


J. A. HOWARD, Ordinary. 
* * ‘ * . oe * * 
1048 Exuipit “ L.” 


Rice and Wire vs. Gray & Others. 


[It is admitted that the removal of J. A. Erwin & Thomas Tum- 
lim from the State and the death of Thos. Stokely, Abda Johnson, 
and L. R. Ramseur are correctly stated in the bill, and it is also ad- 
mitted that Henry Ramseur has been duly appointed administrator 
of L. R. Ramseur, deceased. 


GRAHAM & FOUCHI, 
For Comp ts. 
McCOY & ABBOTT, 
For Gray. 
M. A. STANSEL & 
AKIN & AKIN, 


For John A. Erwin’s Securities. 
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1049 Exurpit “ N.” 
GEORGIA, Bartow County : 
To the ordinary of said county: 


The petition of John A. Erwin, of said county, showeth that Frank 
r. Gray of said county, and your petitioner were appointed admin- 
istrators on the estate of Lewis Tumlin, late of said county, now de- 
ceased, who died in said county intestate, and that letters of ad- 
ministration issued to said Frank P. Gray and your petitioner on 
the first day of August, 1875; that said Lewis Tumlin left as his 
heirs-at-law and distributees of his estate his widow, Mrs. Mary L. 
Tumlin, Napoleon Tumlin; Mrs. Lula T. Lyon, wife of Thomas J. 
Lyon; Mrs. Cora Gray, wifeof Frank P. Gray ; George Henry Tum- 
lin, a minor, and Lewis T. Erwin; that Mrs. Cora Gray is a minor, 
and that her husband, Frank P. Gray, is her guardian ; that your 
petitioner has been regularly appointed and qualified and given 
bond and security as guardian of George Henry Tumlin and Lewis 
T. Erwin, and that all of said heirs-at-law and distributees of the 
estate of Lewis Tumlin, deceased, reside in said county; that Mrs. 
Ada 8. Rice, wife of James L. Rice, who resides in Nashville, Ten- 
nessee, is also one of the heirs-at-law of said Lewis Tumlin and a 
distributee of his estate; and your petitioner is in bad health, and 
from his physical infirmity is unable to give that attention to 
1050 the management of said estate that he otherwise would and 
that he ought to give as administrator ; that most of the real 
estate belonging to said estate and a great portion of the personalty 
has been divided and delivered to the distr vutees of said estate ; 
that Frank P. Gray, the co-administrator of your petitioner, is will- 
ing to give new bond and carry on said administration of said estate 
alone. Your petitioner, therefore, prays that he be permitted to 
resign his office of administrator on the estate of said Lewis Tumlin 
upon a full and complete compliance with the law in such case 
made and provided ; and your petitioner prays that each of said 
heirs-at-law of said Lewis Tumlin hereinbefore named may be cited 
by your honor to be and appear before your honor on the first 
Monday in May next, then and to show cause, if any they have, 
why your petitioner should not resign his office of administrator as 
aforesaid on his complying with the law in such case made and 
provided. 
And your petitioner will ever pray, «c. 
April 11, 1876. : 
JOHN A. ERWIN, 


16—4S4 
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GEORGIA, Bartow County: 


ORDINARY 'S OFFICE. 


To Mrs. Mary L. Tumlin, Napoleon Tumlin, Mrs. Lula T. Lyon, 
Krank P. Gray, and all the other persons named in the 
1051] foregoing petition as heirs-at-law of and distributees of the 
estate of Lewis Tumlin, deceased, and to the guardians of 

the minor heirs named in said petition : 


You are hereby cited and required to appear at the court of ordi- 
nary to be held on the first Monday of May next, then and there to 
show cause, if any you have, why John A. Erwin, one of the adimin- 
istrators on the estate of Lewis Tuinlin, deceased, should not be per- 
mitted to resign the office of administrator of said estate for the cause 
set forth in said petition when the law in such case made and pro- 
vided is fully complied with; and it is further ordered that each of 
said heirs-at-law who are of full age and the guardians of the minor 
heirs be served with a copy of the foregoing petition and this cita- 
tion (unless they should acknowledge service) ten days before the 
time appointed for hearing said petition and passing on the same. 

Given under my hand and seal of office this April 11th, 1876. 

J. A. HOWARD, Ordinary. 

Filed in office April 12th, 1876. 

J. A. HOWARD, Ordinary. 


Due and legal service is hereby acknowledged of the within peti- 
tion and citation and further service waived April 13, 1876. 
JOHN A. ERWIN, 
Guard. for G. Il. Tumlin. 
JOHN A. ERWIN, 
Guard. for L. T. Erwin. 
1052 FRANK P. GRAY, Adm’r. 
FRANK P. GRAY, 


Guard. for Cora Gray. 


I acknowledge service of the within petition this April 17th, 1876. 
ADA 8S. RICE. 
MARY L. TUMLIN. 
N. TUMLIN. 
Due and legal service of the within petition and citation is hereby 
acknowledged and further service waived April 20th, 1876. : 
MARY L. TUMLIN. 
N. TUMLIN. 
Served Mrs. Lula T. Lyon in person with a copy of the within pe- 
tition and citation April 20th, 1876. 
G. L. FRANKS, 
Deputy She riff. 
GrEoRGIA, Bartow County > 


In person came before me, J. A. Howard, the ordinary of said 
county, Harry J. Erwin, who, being duly sworn, on oath says that 
he did, on the seventh day of April, in the year 1876, hand a copy 
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of the foregoing and annexed petition of John A. Erwin and a copy 
of the citation, signed by the ordinary, J. A. Howard, to Mrs. Ada S. 
Rice, in person, a daughter of Col. Lewis Tumlin, late of said county, 
deceased, and at the same time said Mrs. Ada S. Rice wrote the fol- 
lowing on said original, to wit: “I acknowledge service of the 

within petition this April 17th, 1876,” and then and theresigned 
1053 her name to the same. 


HARRY J. ERWIN. 


> Sworn to and subscribed before me this 1st day of May, 1876. 
J. A. HOWARD, (rdaimary. 


[, Frank P. Gray, one of the administrators of Lewis Tumlin, de- 
ceased, do hereby signify my willingness for John A. Erwin, my 
co-administrator of said estate, to resign for the reasons set forth in 
his petition, | retaining the sole administration in my own name, 
and | hereby propose to file such bond in furtherance of the same 
as the ordinary may deem proper in the premises. 

Done this May Ist, 1876. 

FRANK P. GRAY, 
Adm'r of Lewis Tumlin, Deceased. 

Iiled in office May 1, 1876. 

J. A. HOWARD, Ordinary. 


Application of the Administrator to Resign the Administration. 
Court of Ordinary, Bartow County. Regular Term, May Ist, 1876. 


Joun A. Erwin, One of the Adm’rs of Lewis Tumlin, Dee’d, 
vs. 
FRANK P. Gray, Adm’r: Frank P. Gray, Guard.: Mary L. Tum- 
Lin, NAPOLEON TuMLIN, et al., Heirs-at-Law, &c. 


Upon considering the above and foregoing application of John A. 

Erwin, one of the administrators on the estate of Lewis Tum- 

1054 lin, late of Bartow county, deceased, for leave to resign his 

said office of administrator, and all the heirs-at-law of Lewis 

Tumlin having been duly served with citation to show cause why 

John A. Erwin should not be allowed to resign the office of admin- 
istrator on the estate of Lewis Tumlin, dee’d, and all of said heirs 

J being represented now before the court, and no sufficient cause being 
shown why said Erwin should not be ailowed to resign ‘his trust, as 

f administrator as aforesaid, and it appearing to the court that the 
bodily health, physical infirmities, and the health of his wife are 
such that he is unabled to give his attention to the management of 
the business of said estate, and Frank P. Gray, being cited to appear 
before the court, and having been served with said citation, and now 
coming before the court and expressing a willingness to accept the 
oftice of administrator of the estate of Lewis Tumlin, dee’d, and it 
appearing to the court that the allowing of said Erwin to resign his 
office of administrator will not injure the interest of said estate In 
any way: Therefore ordered and adjudged by by the court that the 
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resignation of the said John A. Erwin of the office of adminis- 
trator on the estate of Lewis Tumlin, deceased, be, and the 

same is hereby, allowed, and it is hereby further ordered 
1055 and adjudged by the court that Frank P. Gray, the co-admin- 

istrator of the said John A. Erwin upon the estate of the said 
Lewis Tumlin, deceased, be, and he Is hereby, declared and ip 
pointed the sole administrator of the estate of the said Lewis ‘Tum- 
lin, deceased, and the said Frank P. Gray is hereby required to give 
a new bond and security, for the faithful administration of said estate, 
in the sum of one hundred and forty thousand dollars, and upon 
said bond and security being given, and the said John A. Erwin, 
upon his settling and accounting with said Frank P. Gray, the sole 
and remaining administrator of the estate of Lewis Tumlin, deceased, 
his successor, of his accounts as administrator, and the filing — the 
receipt of his successor in the ordinary’s othiee, as provided by law, 
and upon so doing that the said John A. Erwin, and administrators 
and his security-s, be, and they are hereby, discharged from any and 
all liability for any mismanagement of said estate in the future, but 
not from any past ability of the said John H. Erwin, as adminis- 
trator as aforesaid. 

Granted in open court, May term, 1876. 
J. &. HOWARD, Ordinary. 
Application for Pischare e, Ke. 

Court of Ordinary, Bartow County, Adjourn- Term. 

1056 Jonn A. Erwin, Adm’r Est. Lewis Tumlin, Dee’d. 
June 121TH, 1876. 
Upon considering the above application of John A. Erwin, one of 

the joint administrators of the estate of Lewis Tumlin, late of Bartow 
county, deceased, for a discharge, and the said Jobn A. Erwin, as 
administrator, having by order of this court been permitted to resign 
said trust, and which resignation has been accepted by the court 
and rank P. Gray, his co-administrator, having consented to accept 
the entire adminstration of said estate, and having given new bond 
and security, as ordered by the court, and the said John A. Erwin 
having filed a return showing the property that has been adminis- 
tered belonging to said estate,sand having filed the said Frank P. 
Gray’s receipt for all the unadministered property belonging to said 
estate, and being satisfied that said return and receipt contain all 
the property administered and not administered belonging to said 
estate which has come into the hands of John A. Erwin, as admin- 
istrator, it is therefore ordered that said John A. Erwin be, and he 
is hereby, fully discharged from the office of administrator on the 
estate of Lewis Tumlin, deceased, and that letters of dismission do 

issue to him. 


1007 Granted in open court June adj’r. term, 1876. 
J. A. HOWARD, Ordinary. 
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STATE OF GecrGIA, Bartou County . 


[, J. A. Howard, ordinary in and for said county, do hereby certify 
thr: “at the above and faregeing | ) Si full and true copy of the proceed- 
Ings ym, John . * deg one of the administrators of the 
estate Lewis Tumlin, a ased, as appears of record on the min- 
utes of yes court of ordinary of said county. 

W itness Iny hand and seal of othee this April Zist, 1882. 

J. A. HOWARD, Ordinary. 


i wing. 
Filed in clerk’s office August 24th, 1885. 
O. C. FULEER. 
Dep ty Clk 
1058 Exuipit “ M.” 


GEORGIA, Bartow County : 


Application for Order Allou ing Commission on Prope rly Delivered to 
the Distributees in Nind. 


Court of Ordinary, Bartow County. Regular Term, May the 1, 1876. 


FRANK FP. Gray — Joun A. Erwix, Adm’rs Est. Lewis Tumlin, 
Dee’d, 
To the ordinary of said county: 

The petition of Frank P. Gray and John A. Erwin, who are ad- 
ministrators of Lewis Tumlin, deceased, show to the court as fol- 
lows: That they, as administrators aforesaid, have distributed to the 
heirs-at-law of the said deceased the following real estate, which was 
taken at the appraised value hereinafter set forth, and the same 
turned over to the parties set forth: 


The Sproull plantation, in the 17th dist., to Mrs. Rice-- O00 OO 
House and lot in Cartersville, known as the Erwin 
place, occupied by Dr. Hardy. oe siuiiiiiiainaiasiie 3,250 00 
House and lot in Cartersville, known as the James Mi- 
lam place, occupied by Kr. P. Gr LY cnww cw wn cue _ »U00 OO 
Storehouse and lot on Main street, in ¢ ‘arte rsville, oc- 
cupied by 8S. F. Milam & Co., to Mrs. Rice-.----~-- 2.500 00 
Storehouse and lot now occupied by Myer & Co., west 
of depot, in Cartersville, to L. T. Erwin.--..----..- 2.500 00 
es ge and lotin Cartersvilleon Main St., occupied 
by BM. Lateenem, to b. T. BIW cccusieccasaces sees 1.800 00 
The home place, divided between the seven heirs to said 
estate, appraised at... ........ccnncesc wocccecees 92 406 O00 
Making the sum total of .....cs<ccccccccceess $114,456 00 


In real estate, which has been turned over in kind to the heirs-at- 
law of suid deceased. The responsibility and the trouble in affect- 
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ing the transfer has been considerable. Your petitioners allege that 
they have received no compensation at all for this service thus rez- 
dered said estate, and pray your honor to pass an order allowing 
them three per cent. on said sum of $114,456.00 as commission on 
the same. 
LQo0 And your petitioners will ever pray, XC. 
WOFFORD axnp MILNER, 
W. T. WOFFORD, 
JOHNSON, 
Attys for Pt rs. 
Upon considering the above application of John A. Erwin and 
I’. P. Gray, administrators of the estate of Lewis Tumiin, deceased, 
for extra COMIpPe nsation for di live ring and dividing to the heirs-at- 
law the real estate in kind be pri to sald deceased, it is ordered 
by the court that they be, and are hereby, allowed three per cent. 
on the appraised value of the prope rty so delivered in kind to said 
distributees, to wit, on the sum of ($114,456.00) one hundred and 
fourteen thousand four hundred and fifty-six dollars. 
Granted in open eourt, May term, 1576. 


J. A. HOWARD, Ordinary. 
SraTe OF GEORGIA, Partou County : 


|, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify thi he the above and foregoing is a full, true, and complete copy 
of the app lication and order passed by the court of ordin: ary of said 
county allowing F. P. Gray and J. A. Erwin, adm’rs of the estate 
of Lewis Tumlin, deceased, commissions for delivering property in 
kind, as appears of record on the minutes of said court of ordinary. 

Witness my hand and seal of office “© 21, 1882. 

J. A. HOWARD, Ordinary. 


1060-1068 Eexuipir “OO! 


The following is a list and schedule of all the property, both real 
and personal, belonging to the estate of Lewis Tumlin, late of Bar- 
tow county, deceased, which has come into the possession of F. P. 
Gray and J. A. Erwin, adm’rs of said estate, and which remains un- 
administered and in their possession the 6th day of May, 1876. The 
wild lands belonging to said estate have not yet been fully located, 
and are ‘not embraced in the following list: 


x * + + * . * 
1069 Received of John A. Erwin all of the foregoing mentioned 


and described property belonging to the estate of Lewis 
Tumlin, late of Bartow county, Ga., deceased, so far only as his pos- 
session of said property extends asa co-administrator on said estate, 
he and I having been ap pointed administrators jointly and letters 
of administration having issued to us jointly and he having fesigned 
his office of administrator, | now receipt him and take sole chi arge 
and possession of said property; said list of articles contains all the 


BE AE 


) 
' 
’ 
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property now belonging to said estate unadministered, so far as is 
known by me. ‘There may be some wild lands, but if so the title 
to the same is not yet obtained. The foregoing property now re- 
ceipted for and the return made by myself and J. A. Erwin, adm’rs, 
embrace all the property, real and personal, of every kind that has 
come unto our hands or possession, administered and unadminis- 
tered. 
This May 6, 1876. 
F. P. GRAY, 
Adm’r of Lewis Tumlin, Deceased 
Acknowledged before me— 
a. A. rit IWABD, Ordinary. 
Filed in office of ordinary May 22, 1873. 


J. A. HOWARD. Ordinary. 
STATE OF GEORGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the above and foregoing is a full, true, and complete copy 
of the goods, chattels, rights and credits, lands and tenements, of 
the estate of Lewis Tumlin, deceased, as turned over by John A. 
Erwin, adm’r to F. P. Gray, his successor, and F. P. Gray’s receipt 
for the same, as appears of record in the ordinary’s office of said 
county. 

Witness my hand and seal of office this April 20, 1882. 

J. A. HOWARD, Ordinary. 


1070 Exurpit “ P.” 


Application to be Allowed to Re sign the Office cw Trust of Administrator 
on the Estate of Lewis Tumlin & Appeal by the Defendants from 
Court of Ordinary. 


Joun A. ErwIs 
vs. 


Mrs. Mary L. Tumuty, Mrs. Luta T. Lyon, & Napoteon TuMLIN, 
Yeirs-at-Law of Lewis Tumlin, Deed. 


When the above case was called for trial Mrs. Mary L. Tumlin 
asked to be dismissed as one of the appellants in said case, and, there 
being no objection, it is ordered that Mrs. Mary L. Tumlin be, and 
she is hereby, dismissed as one of the appellants in said case. 

C. D. McCUTCHEN, 
JS. C.C. C. 
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JoHN A. Erwin, Adm’r of Lewis Tumlin, | 

78. . ; 

Mrs. Mary L. Tumiry, N. Tumut, & Others, Heirs-at-Law of Lewis | 


Tumlin, Deed. 


We, the jury, find in favor of John A. Erwin and that his resigna- 
tion be allowed. 
August 4, 1876. 
, HH. STALL, Fore nian, 
BENJ. F. GODFREY. ? 
J. J. CALHOUN. 


WM. M. LOVELESS. : 
KDW'D E. LEWIS. 
MEREDITH ANDERSON. 
STEPHEN 8S. SUGGERS. 
PLEASANT S. SHELMAN. 
PETER MARK. 
WM. W. MORRIS. 
AiG. BAR. 
H. C. WOLFE. 
; 
107] Application lo Ri sign as Co-administrator and Nominating Franl: 
P. Gray as lis Successor. 4 
Joun A. Erwiy, Adm’r of Lewis Tumlin, Dee’d, { 
Us. 
Mary L. Tumriin, N. Tumiin, & Others, Heirs-at-Law of Lewis 
Tumlin, Dee’d. 
Appeal to the superior court of Bartow Co., Ga., from the order in 
the ordinary’s court of said county permitting John A. Erwin to 
resign and I. P. Gray to become sole adm’r of said estate, and 
required to gv1Vve new bond, and Gray to become sole adm’r of 
said estate, and refusing to allow Theodore Smith to be co-adm’r 
of said estate. Appeal from the above decision of the ordinary 
made May Ist, 1876, and carried to the superior court of said Co., 
by whom the decision of said ordinary was affirmed at the July 
term, 1876. 
It appearing to the court that on account of the temporary loss of 
the papers from the clerk’s office, and the attorneys of the appel-ants ’ 
because of that being compelled to consume much time in seeking ! 
to estublish the same, thereby not being able to perfect their motion 


for a new trial and make and agree upon a brief of the evidence, 
which is very volum-nous, it is hereby ordered by the court that 

the appellants have thirty days from the adjournment of this 
1072 court to do these things, and that said motion be heard in 

vacation at such time as counsel may agree upon if it suits 
the court, and that if a motion for a new trial be refused the appel- 
lants can take it to the supreme court of Ga. at the next January 
term thereof, and that returns of the adm’r in said case be used in 
the motion for a new trial and not copies of the same, and to be 
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heard at chambers in Gordon county on Tuesday after the second 
Monday in September next, at the court-house in said county, at 
chambers. 
©. D. McCUTCHEN, 
S.8& AC. C. 
We agree to this. 
WOFFORD & MILNER. 
WARREN AKIN & SON, 
Atty’s for Jo. A. Erwin. 
G. H. BATES, 
G. C. TUMLIN, 
For A ppe llants. 
STATE OF GEORGIA, Bartow County: 


[, O. D. Anderson, deputy clerk superior court of Bartow county, 
Georgia, do hereby certify that the above and foregoing isa true 
COpy from the records in this othee. 

Clerk’s office, superior court, May 24, 1882. 

[SEAL.] O. D. ANDERSON, 
Deputy Cle S. C. 
1075 EXHIBIT “ Q.” 
GreorRGIA, Bartow County : 


Know all men by these presents that we, Frank P. Gray, as prin- 
cipal, and D. W. K. Peacock, John W. Gray, Edwin M. Price, and 
John S. Leak, as sureties, are held and firmly bound unto John A. 
Erwin, his heirs, executors, and administrators, in the sum of forty 
thousand dollars; for the payment of which we bind ourselves, our 
heirs, executors, and administrators, firmly by these presents, subject 
to the following conditions : 

The said John A. Erwin and the said Frank P. Gray were ap- 
pointed administrators on the estate of Lewis Tumlin, late of said 
county, now deceased, and gave bond as required by law, with W. 
T. Wofford, Abda Johnson, W. W. Rich, J. W. Gray, J. M. Veach, 
Noah King, A. C. Trimble, E. M. Price, Joel H. Dyer, John 5S. Leak, 
Nelson Gilreath, J. C. Wofford, Thos. Tumlin, J. J. Howard, A. W. 
Mitchell, Thos. Stokely, Robert L. Rogers, L. R. Ramseur, J. G. B. 
Erwin, H. C. Erwin, and W. I. Benham as sureties, on the second 
day of August, in the year eighteen hundred and seventy-five 
(1875), und letters of administration were issued to the said John A. 
Erwin and Frank P. Gray, jointly, on the estate of said Lewis 
Tumlin, and a large portion of said estate has been administered, 
most of the land having been divided, appraised, and delivered 

over to the heirs-at-law and distributees of the estate of the 

1074 said Lewis Tumlin, as provided by by law in such cases made 

and provided ; and the said John A. Erwin, being in failing 

health and feeble in body and unable to give further attention to 

the administration of said estate, applied to the ordinary of said 

county, us pros ided by law, askin 4 leave LO resign his trust as one 
li 


~ 
’ 
5 

‘ 


gy 
of the administrators on said estate, which resignation was allowed 
by said ordinary and the said John A. Erwin ordered to be dis- 


1j7—id4 
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charged upon his complying with the law in such cases made and 
provided ; and the said John A. Erwin, having settled all his ac- 
counts with the said Frank P. Gray (who has given new bond and 
security as required by the ordinary), & the said John A. Erwin, 
having filed with the ordinary the receipt in full of the said Frank 
?¢ Gray, who is now the sole administrator on the estate of said 
Lewis Tumlin, and the said ordinary having passed an order dis- 
charging the said John A. Erwin from the office of administrator, 
and all the estate, real and personal, of the said Lewis Tumlin that 
has not been administered being now in the hands, control, and pos- 
session of the said Frank P. Gray, and the said John A. Erwin, being 
still in feeble health and quite infirm and knowing that life 1s un- 
certain, has and does by these presents transfer, assign, turn over, 
and deliver to the said Frank P. Gray all the commissions 
1075 and compensation that has been or may be allowed by the 
ordinary or the law of the State to the said John A. Erwin 
for his service rendered as administrator of said estate, to be re- 
covered, held, used, and enjoyed by the said Frank P. Gray as his 
sole right and property; and in consideration thereof the said Frank 
P. Gray hereby binds himself, his heirs, executors, and administra- 
tors, to pay and satisfy any judgment or di cree or order that may De 
made, rendered, or pronounced by any court of law or equity, and 
all expense or costs necessarily incurred in defence of any suit 
against the said John A. Erwin for any waste, loss, or damage or 
injury caused or occasioned by any act or failure of duty in any 
way whatever by the said John A. Erwin, as administrator of the 
said estate of the said Lewis Tumlin, to any heir-at-law or creditor 
of said Lewis Tumlin; and when this is done fully in all respects 
by the said Frank P. Gray or his sureties, whose names are signed 
to this bond, and the said John A. Erwin is saved from all loss. 
damage, attorneys’ fees, and costs of every kind whatever for or on 
account of his having been one of the administrators of the estate 
of the said Lewis Tumlin, provided the said Frank P. Gray shall 
have exclusive right to employ all counsel and make all 
1076 contracts in regard Lo attorneys fees, and the sureties of said 
John A. Erwin or his said bond are saved from like loss, 
damage, attorneys’ fees, and costs of every kind whatever for or on 
account of having signed said bond as sureties for said John A. 
Krwin for any act, failure to act, or omission of duty of said John 
A. Erwin, or any lability of his on his said bond, provided the said 
Frank P. Gray shall have exclusive right to employ all counsel and 
make all contracts in regard to attorney's fees, then this bond is to 
be null and void; else to remain in full force. 
In witness whereof the said Frank P. Gray and his sureties have 
hereunto set their hands and affixed their seals this the 16th day of 
June, 1876. } 


r. FP. GRAY. [SEAL. | 
D. W. K. PEACOCK. [serat. 
JNO. W. GRAY. SEAL. 


EDWIN: M. PRICE. SEAL. 
JOHN S&S. LEAK. SEAL. 


PR 80 5: oggmmmaate: 
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1077 Exuipit “ R.” 
GEORGIA, Bartow County: 


By virtue of an order from the hon. court of ordinary of said 
county, to us directed and authorizing and requiring us to make 
distribution of the lands of Lewis Tumlin, dee’d, late of said county, 
lying and being in the county and State aforesaid, among the dis- 
tributees entitled Lo said land and estate, we proceeded to the per- 
formance of thatduty. There were seven distributees, to wit: Mary 
L. Tumlin, widow of the deceased; Napoleon Tumlin, Ada S Rice, 
& Lula T. Lyon, children of the deceased, of full and lawful age ; 
Cora Gray, minor child of said deceased, whose interest was repre- 
sented by Frank P. Gray, guardian of said minor; George H. Tum- 
lin, minor son of said deceased, and Lewis T. Erwin, minor grand- 
son of said deceased, both of the last-mentioned minors being repre- 
sented by John A. Erwin, guardian of said minors. The said land, 
as far as practicable, were divided as follows: 

by consent of all the distributees there was distributed and as- 
signed to Mary L. Tumlin, widow of deceased, without lot or draw- 
Ing, 2 Maximum amountof the land now to be divided (twenty-four 
thousand dollars’ worth, as will appear below), after which the un- 
advanced and less advanced distributees were made nearly equal to 
those distributees who had received advancements from deceased in 

his lifetime and from the admunistrators since his death, and 
1078 then the balance of the lands were divided into sIx shares, 

numbered 1, 2, 3, 4, 5, 6, which were assigned to the distrib- 
utees in the following manner: Each share as numbered was placed 
in an envelope, and the envelopes, having been well mixed after 
numbers had been placed in them, were put in a hat, and each dis- 
tributee drew from the — one envelope, containing the number 
of his or her share. The following was the result: 

No. 1. Frank P. Gray, guard. for Cora Gray. 

No. 2. Napoleon Turolin. 

No. 3. J. A. Erwin, guard. for Lewis T. Erwin. 

No. 4. J. A. Erwin, guard. for Geo. H. Tumlin. 

No. 5. Ada S. Rice. 

No. 6. Lula T. Lyon. 

No. 1 consisted of the following lots and parts of lots of land in 
the 4th district & 3rd section of Bartow county : Parts of lots Nos. 
600 & 601, containing 37 acres; part of lot No. 598, containing 21 A. 
28 P.: part of lot No. 62%. containing 25 acres 32 P.: lot No. 599, 
containing 39 acres 1 R. & 34 P.; part of lot No. 627, off of west 
side of said lot, containing 14 acres; lot No. 628, containing 39 A. 
1 R. 20 P., amounting to all, according to Hill’s survey, — 175 A. 
oR. 34 P., valued at $11,597.25. 

No. 2 consisted of the following lots and parts of lots of land in 

the 4th district and third section, Bartow county: Lot 624, 
1079 containing 44 A. 1 R. 26 P.; lot 675, containing 41 A.2 R. 28 
r. part of lot No. 674. containing 16 A.: lot No. HOG, con- 
taining 39 acres; part of lot No. 696, off of north side of said lot, 


lt 
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containing 27 acres, amounting — all, according to Hill’s survey, to 
165 A. l. 4 pole s valu ed at $11,541.90. 

No. 3 consisted of the following lots and parts of lots of land in 
the Ath district, 3rd section, of Bartow county: Lot No. 626, contain- 
Ing 45 A.S P.: lot No. 671, containing 40 A. 1 R. 38 P.; part of lot 

l, 


No. 7719, to be surveyed Oil Of east side of suid lo containing 24 A.: 
part of lot No. 698, on northwest side of said lot, containing 11 A. 3 
R. 30 P.; lot No. 743, containing 40 A.8 P.; lot No. 744, containing 
9A.1 KR. 10 P.: ti lat part of lot No. 740 lying on north side of Eto- 
et river, containi-g 14A.3 R.29 P.; part of lot No. 696, to be sur- 

_— ott of south side of said lot. contalning S A.d RK. 22 Ps part of 
‘ol No. 769, lying on north side of Etowah river, containing 20 A. 3 
R. 10 P., amounting in all, according to Hill’s survey, — 246 A.1 RK. 
5 P., valued at $11.55! hol. 

NO. | CON) sisted of Peer ce) llowing lots and py irts of lots of land 1 Il} 7 

ith district, 5 sect., Bartow county: Lot sy I>, containing 44, 
lot No. 812, containing 44 A.: part of lot No. 813, to be surveyed a 
of west side of said lot, containing 27 A.2 R.; lot No. 773, contain- 
Ing 45 A. 1 R.352 P.; lot No. 740, containing 43 A. 1 R.; part 
1080 of lot No. 73! ) containing 1] A.2 R.; lot No. 702, containing 
ov A. 1 R.8 P.; north part of lot No. 666, containing 20 acres 
4 P.; lot No. 667, containing 38 A. 1 P.; part of lot No. 701, off of 
south side of said a oa 12 A., amounting In all, aecording 
to [Lill’s survey, to Sal A. ) .. Vi alued at Si 1.. 287. 

No. {) consisted of the rt Ait lots and parts oft lot s ol * land in 
the 4th district, 3rd sect., Bartow county: Part of lot No. 843, off of 
east end of said lot on north side of Etowah river, containing 6 A. 3 
R. 5 P.: lot No. _ , some me ing 45 A.1 een .: s of lol No. S15 
containing if im. SP.: tot No. 771, containing 4 3 A.d &. oe Fr. : 
part ot lot “ae ii, to 4 surveyed ott of west side oft said lot, COl- 
—a L A.: lot No. 7 12. containing ee, a Kt. - lot No. 699, eon- 
taining 42 A. 31 P.; lot No. pe containing 42 A. 3 R. 33 P.; part 
of lot No. 627, off of east side of said lot, containing ma A. 
P., amounting in all, according to Hill’s survey, to 287 A 
P., valued at $10,614.27. 

No. 0 consisted of the following lands and city property in Car- 
tersville: The plantation or farm knownas the “ Mrs, Rebecca Sproull 
or Cresswell Farm,’ on Etowah river,in 17 district, 3rd section, Bar- 
tow county, Georgia, containing GUO acres, more or less; Nos. not 

known, valued at - Le 
1081 One brick storehouse and lot ia ¢ ‘artersville on 
south side Main street, now occupied by 8. F. 
Milam & Co., valued at. 


Pe te ee 2 5SO0 OO 


Making consolidated value. EEO 11.5000 OO 


——— = ee ee a or ee ae 


The maximum distribution was 824,000.00. 

To Mrs. Mary L. Tumlin, widow of deceased, we assigned and 
distributed the following lots and parts of lots of land in bili clist., 
ord Ssect., Bartow county: Ly Ol No. Ou O(n cluding homeste: ad lm prove- 
ments), containing 42 A. ; lot No. 672, containing 39 A. 2 —; part of 
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lot No. OS, to be surveyed off of east side of said lot, containing 
28 A., amounting in all, according to Hill’s survey, to 109 A. 2 R.., 
valued at $24,002.50. 

To John A. Erwin, guardian for Geo. H. Tumlin, minor distrib- 
utee, was assigned and distributed the following lots and parts of lots 
of land in 4th district, 3rd section, Bartow county, to make him 
about equal with the niore advanced distributees: Lot No. SS, Con- 
taining 40 A. 24 P.; part of lot No. 817, containing 2 A. 12 P.; part 
of lot No. 8555, containing 11 A. 3 R. 11 P. on north side of Etowah 
river and 7 A. 1 R. 36 P. on south side of said river and west of 
Pumpkinville creek ; lot No. 844, containing 37 A. 1 R.; part of lot 
No. S15, to be surveyed oll of east side of said lot, containing AL 3 

lot No. 772, containing 37 A. 1 R. 5 P.; lot No. 741, contain- 
LOS? Ing 396 A. 3 R. 18 P.: lot No. 700, containing 36 A. 3B. ZS P.: 

lot No. 669, containing 37 A. 38 P.; part of lot No. 701, on 
north side of said lot, containing 30 A. 2 R. 28 P.; part of lot No. 
S43, to be surveyed off of west end of said lot, containing 16 A., 
amounting in all, according to Hill’s survey, — 300 A. 16 P., valued 
at $11,555.98. 

To John A. Erwin, guardian for Lewis T. Erwin, minor distrib- 
utee, Was assigned and distributed the following city property in 
Cartersville to make him about equal with the more advanced dis- 
tributees : 


1 dwelling and lot in Cartersville, containing 4 A. 2 R. 


5 i. eee Ee nn en Mime 
] brick store-house and lot. now occupied by L.. My r’. in 
eer ee 2500 00 


Also the undivided one-half interest in brick store- 
house and lot on south side Main street, in Cartersville, 
now occupied by S. & M. Seibman., value... .-.-.--- L800 OO 


te i eee 


To F. P. Gray, guardian for Cora Gray, minor distributee, was 
assigned and distributed the following city property in Carters- 
ville: 

The dwelling and lot now occupied by F. P. Gray, 
S000 OO 


VOIGT Bie cits min ocnenuneeee 
And by consent of the distributees the following 
amount In money was assigned to make her about 

1083 equal with more advanced distributees: 


Niele IE i icicccnncinninninende dae 7655 82 


Making total ..nc cccccccanncenescecesanbaons 
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Recapitulation and Stat ment of thie Standing of Distributees if ith tha 
, kstati of Deceased. 


Mary L. Tumlin, widow : 


To assignment and distribution ee eee 
Maximum distributive ___—_—_——----- OE Ma EOE EES 24 0090 OO 
Dire Cee Pre ee eo a OE EO garg y yO 


Ada S. Rice 


‘To advance ment by deceased si wi thane chime ei mili Mines iis, ik alii ai S15.125 tt) 
distributive share No. d.----- ra nee a arlr ee 11,500 OO 


Ss? 16H? 518) 


Maximum of distribution... ee oe is leet tiie 24 OOO OO 


Due estate. a 625 00 


mene ee — —— ae a ——— Se ee ee ee ee ce 


Napoleon Tumlin: 
‘To advancement by deed , ss oie calle mae tal le aia si siecle i adic iia a SS 605 (i) 
64 3.406 47 
eine, ee, FO Fi i : 11.541 90 


OM On PST C8 ESSN ORO 2 ON Nee Ra 


es 


»>*) = ¢> 
Zed. de>) ei 


i 24 OOO OO 


scent ase _—e a ae 


i ne S146 37 


Lula ‘TP. Lyon: 


To advancement by deceased. a OLE mE gy ()7 
” ” ” adm rs mee eee RE a ae lo Arena ga ea 364 “H) 
™ distributive share weer india Ueda, Ania eiendini ain tenes LO.614 2] 


25.0238 24 


RD «os snsdinnutiinimaiuiias ie 24 000 00 


cs csssummmnmiel ae i SO76 76 


LOS4 I. P. Gray, guardian Cora Gray: 


To advancement by adm’rs deinen a ae 1.764 93 
To town property assigned Seems! ae ee Oa 83.000 O00 


eash = oneal . Oe pee OR en 1 ODD Ss? 


“ distributive share I 11.079 25 


SPL000 O00 
ELLE MELT IE NR A 24 000 OO 
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Jolin A. Erwin, guard. Geo. H. Tumlin: 


‘To advancement fy eee: Pe a ee pee ness SS61 20 
land assigned ___- : sean icine nme NE 11.535 93 
Fo Se ee a 11.072 87 


23.970 OO 
ier "94000 00 


SE ER NR 


Due from PT ae ee eal es S30 OO 


John A. Erwin, guard. L. T. Erwin: 


To advancement by deceased si sania dil S4..000) OO 
‘ “ admrs . : gad ac ice cal kd 199 7D 
dwelling-house and lot “ass gned— ea a a ee ON oe tye) (Mt) 
| brick store ” - eg Rey neers 2 5OO OO 
half “ ng ” ” . RIS ac, EY bapa ~~ (M) 
distributive share No. ee oe eeeunee Somes = aeee Ll. Bm) 
S23 609 O68 
A A EE Ne 24.000 O00 
DS ns a cd ao 74 

rom foregoing : 
Mary L. Tumlin owes est. of deceased.................. gS? 50 
Bae ee i a dal i i ee 
Napoleon Tumlin is due ‘from dee’d eat ill aaa a 146 63 
LOSS Lula T. Lyon is due from dee’d est.....- ~~ ——_ fl 
P. FP. Gray, guasg. for OC. GHG acccecsncuns _ 000 60 
J. A. Erwin, guard. for G. H. Tumlin, is due from dec 'd est.., 30> 00 
sé “i sé 44 +s So) ‘4 


J. A. Erwin, ” LL. T. Erwin, 


Which is respectfully submitted Oct. 11, 1875. 
| DISHROON, 
GILREATH, 
JOHN S. LEAK, 
J. J. HOWARD, 
ww. . Bee 
Frecholde rs & ( ommissione rs. 


GEORGIA, Bartow County: 


Py rsonally ap pe ared be fore me Nelson Gilre ath, John J. Howard, 
J.S. Leake. S. Dishroon, and W. W. Rich, who, being duly sworn, 
depose and say that they will fairly and faithfully, justly, to the 
best of their ability and judgment, divide and distribute amongs- 
the seven dis tributees of the estate of Lewis Tumlin, late of said 
county, deceased, the lands and city property in Bartow county of 
suid estate that may be shown to us for that purpose by the admin- 
istrators of said estate, and a true return make of the same to the 
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ordinary of said county, in compliance with his order directed to us 
for that purpose. 
J. J. HOWARD. 
S. DISHROON. 
JOUN S. LEAKE. 
W. W. RICH. 


Sworn to and subseribed before me this 2d day of October, L875. 
W. H. HOWARD, 
Not. Pub. P. 4 
1086 Recorded Noy. 5, 1875. 


J. A. HOWARD, Ordinary. 


Supple mental Return of Commissioners to Divide Estat Oo; Col. Le wis 
Tumlin, Deceased. 


To Frank P. Gray, guardian for Cora Gray, minor distributee, 


was assigned and distributed the following property to make her , 


equal to advaneed distributees: 


One dwelling-house and lot, now occupied by Frank P. 


Gray, i 85.000 OO 
ee arse eS Asano Ne etcdiiine 9420 75 
| Se me Soe ON ea Rn eY Oe $12.420 Fo 


N. GILREATH, 
W. W. RICH, 
J.J. HOWARD, 
S. DISH ROON, 
J. S. LEAKE, 
Commissioners. 
Recorded Feb'y 22d, 1876. 


J. A. HOWARD. Ordinary. 


Application lo Male thi Return of the Commissioners lo Divid thie 
state in Kind the Judgment of Court. 


Court of Ordinary, Bartow Co. Regular Term, Noy. 1, 1875. 


FRANK P. Gray & Joun A. Erwin Adm’rs Est. Lewis Tumlin. 
Dee'd. 


Whereas, at the September term, 1875, of this court, com- 

LOST missioners were appointed to divide the estate lands belong- 

ing to Lewis Tumlin, deceased, situated, lying, and being in 

the county of Bartow, among the distributees of said deceased; and 

whereas said commissioners have made return of their aétion in the 

premises to this court, and no objection being filed by any of the 

parties interested, it Is ordered by the court that the return of said 

commissioners be and the same is made the judgment of the court, 
and is hereby ordered Lo record. i 

Granted in open court, Noy. term, 1875. 


J. A. HOWARD, Ordinary. 


-¢ 


Pd 


— ~~ ern 


> heed 
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Application lo Hlave Supplemental Return of (oOmmissioners lo Divide 
Estate Made thi Judgment of Court and Recorded. 


Court of Ordinary, Bartow Co. Regular Term, Dec. 6, 1875. 
Il’. P. Gray and Joun A. Erwiy, Adm’rs Est. Lewis Tumlin. Dee’d. 
Upon considering the above application, ordered by the court that 
said supplemental return be, and the same is hereby, made the jud 
ment ol the court, and that the same be recorded. 


Granted in open court, Dee. term, 1875. 


J. A. HOWARD, Ordinary. 


(fF 
b a) 


STATE OF GEORGIA, Bartow County: 


[, J. A. Howard, ord’y in and for said county, do hereby 
1088 certify that the above and foregoing contains a full, true, and 
complete copy of the distribution of the estate of Lewis Tum- 
lin, deceased, in kind, and the orders admitting same to record, as 
appears of record in the ordinary's othee of said county. 
Witness my hand and seal of office this 20th April, 1882. 


Ji A. HOWARD, Ordinary. 


1089 Exuipit “S.” 
Application for Time to Make Annual Return. 


Court of Ordinary, Bartow Co.,Ga. Regular Term, July 2nd, 1877. 


KF, P. Gray, Adm’r Est. Lewis Tumlin, Dee’d. 


It appearing to the evourt that the business of said estate is such 
that said administrator cannot make his annual return to-day 
ordered that he be, and is hereby, allowed further time, until the 
first Monday in August, to make his annual return for 1876, and 
that he be saved forfeiture ol commissions Ol} the Same. 

Granted in, open court, July term, 1877. 

Ss \. HOWARD, Ordinary. 

A true extract from the minutes. | 

May 27th, 1582. 

J. A. HOWARD, Ordinary. 


1090 Exuipit “T.” 


Application fo Nae Forte ture of f ‘ommiaussion Mii Annual Return for the 
Year 1876. 

Court of Ordinary, Bartow County, Ga. Regular Term, August 
6th, 1877. 

F. P. Gray, Adm’r Est. Lewis Tumlin, Dee’d. 

Upon considering the above application, and it appearing to the 

court that said administrator was prevented from making his annual 

return for 1876 on said estate by the business of the estate requiring 
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his time to prepare case of said estate for July term of Bartow 
superior court, ordered that he be, and is hereby, saved forfeiture 
of commissions on the return this day filed for said year. 
(;ranted in open court, Aug. term, 1577. 

J. A. HOWARD, Ordinary. 
A true extract from the minutes. 
May 27th, 1882. 


[ SEAL. | J. A. HOWARD, Ordinary. 


LOM] ExHipit “ U.” 
( rie MGIA, Bartow County by 


To the Hon. J. A. Howard, ordinary of said county: 

The petition of I. P. Gray, adm’r of Lewis Tumlin, late of said 
county, deceased, respectfully shows unto your honor that he has 
been confined for a week past to his room with fever; in consequence 
thereof — has been unable to finish his annual return by July Ist 
as adm 'r ol Lew Is ‘Tunmlin, deceased : and he further shows that the 
superior court of said county will be in session from the 2nd Mon- 
day in July until beyond the first Monday in August, and he will 
not — able to get said return ready before the first. Monday in Sept. 
Wherefore petitioner prays the court to grant until first Monday in 
Sept. to make said return. 


’. P. GRAY, Adm’. 


Upon considering the above application, ordered that said F. P. 
Gray,adm’r, have leave to file his annual return by the first Monday 
in Sept. next, and be saved the forfeiture of commissions on the 
same. 

Granted in open court, July term, 1879. : 

J. A. HOWARD, Ordinary. 
A true extract from the minutes. : 
May 27th, 1882. 


[SEAL. | FS A. HOWARD. Ordinary. 


1092 EXHIBIT “ V.” 
A pplication for Time lo Make up Annual Return. 
Court of Ordinary, Bartow Co., Ga. Regular Term, July 4th, 1881. 
KF. P. Gray, Adm’r Est. Lewis Tumlin, Dee’d. 


Upon considering the above application of Frank P. Gray, adm’r 
of Lewis Tumlin, dee’d, ordered that he be allowed until the first 
Monday in August, 1881, to file his annual return as such adminis- 
trator. and that he be saved the forfeiture of his commissions. 

Granted in open court July term, 1881. 


J. A. HOWARD, Ordinary. 
A true extract from ‘the minutes. 
May 27th, 1882. 
[SEAL. ] J. A. HOWARD, Ordinary. 
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10°83 Exurpit “ W.” 


Court of Ordinary, Bartow Co., Ga. Regular Term, Sept. 5th, 1881. 


Frank P. Gray, adm’r of Lewis Tumlin, deceased, having filed 
his annual return for 1880, and showing to the court that the con- 
dition of the estate was such that he could not file the return sooner, 
ordered that the same be filed, and that he be saved forfeiture of 
commission on the same. 

Granted in open court Sept. term, 1881. 

J. A. HOWARD, Ordinary. 


A true extract from the minutes. 
May 27th, 1882. 
[ SEAL. ] ie * HOWARD, Ordinary. 


1094 Eexuipit “ X.” 
GEORGIA, Bartow County : 


To the Hon. J. A. Howard, ordinary of said county : 

The petition of Frank P. Gray, adm’r of the estate of Lewis Tum- 
lin, respectfully showeth to your honor that he has been engaged in 
making a settlement with most of the heirs of the estate aforesaid ; 
that he has been compelled to devote considerable time to prepara- 
tion for the July term of Bartow superior court, and for these reasons 
has been unable to get his return as adm’r ready by the first of July 
for the previous year; that July court will commence the second 
Monday in July and will extend beyond the first Monday in August, 
and your petitioner will be engaged in court so as to prevent him from 
making said return for the first Monday in August; wherefore your 
petitioner prays that he may have until the first Monday in Sep- 
tember within which to file said return. 

FRANK P. GRAY. 

Filed in office July 4th, 1881. 


J. A. HOWARD, Ordinary. 


GEORGIA, Bartow County : 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the foregoing is il ful , true, and complete COpy of the appli- 
cation of F. P. Gray, adm’r of Lewis Tumlin, deceased, for time to 
make annual return as appears of file in the ordinary’s office of said 


county. | 
Witness my hand and seal this Sept. 11, 1552. | 
[SEAL. | J. A. HOW ARD, Ordinary. 
1095 Exurpit “ Y.” 


Strate or Georaia, Bartow County : 

To the honorable court of ordinary of said county : 
The petition of William T. Wofford, Noah King, Edwin M. Price, 

W. W. Rich, & James C. Wofford, securities on the bond given by 
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KF. P. Gray for the due and faithful administration of the estate of 
Lewis Tumlin, deceased, showeth that they conceive themselves in 
great danger of suffering loss by reason of said suretyship on the 
following grounds, to wit: 

Ist. Because said F. P. Gray, adm’r, &c., did expose to sale pub- 
licly on the first Tuesday in June, 1876, the mill property belonging 
to said estate on the Etowah river near Cartersville, when it was bid 
off by Thomas J. Lyon, who offered to comply fully with the terms 
of the sale by paying the amount required, to wit, } cash and giving 
good notes, with N. Tumlin, N. Gilreath, and Thos. Tumlin see’y, 
said bid being $2,000.00, which tender said Gray refused to accept, 
but ordered the property to be again sold, when it was bid off by 
Thomas Tumlin for Lula Lyon, one of the heirs of L. Tumlin, de- 
ceased, tor ST OUD.00, when said Crray refused to vive said bidder 
time to comply with the terms of the sale and ordered the property 
sold the third time, when it was bid off by F. M. Ford, for the use 

and benefit of said Ford and said Gray, for the sum of 
1096 $1,500.00, said Ford giving notes with securities not worth 

so much as the note tendered by Thos. Lyon, said last-men- 
tioned sale being made after sale hours, said property having been 
appraised at $7,000.00, which conduct, as well as the other acts herein- 
after charged against said Gray, was a fraud upon those interested 
in said estate. 

2nd. Said ( ray,as adm’r, held a note of Cook & Cheek for $15,000.00, 
due January Ist, 1576, and instead of enforcing the payment of the 
same, as he might have done, made a new contract and granted said 
Cook & Cheek longer time of payment, until they went into bank- 
ruptcy, to the great injury of said estate or the securities of said 
Gray. : 

Srd. Because he charged $3,000.00 as commissions for the division 
of the home tract of land. 

Ith. Beeause he charges said estate, in vou. #158, with $164.85 
interest on the amount of cash allowed Mrs. Cora Gray ; said amount 
set apart was in the hands of the administrators, and they had no 
right to delay the payment or to charge the estate as aforesaid. 

oth. In paying J. A. Thompson’s account, vou. # 141, and $400.52, 
said account ay Ing barre d by the statute and sald Thompson being 
indebted by note to Lewis Tumlin in the meanwhile. 

6th. Because vou. = 144, for $49.60, is not signed by any one. 

7th. Decause expense account is not proven by vou’s or 
1097 otherwise, same being for 8209.8] up to return in April, 1876. 

Sth. Because the large oat crop as appraised is nowhere 
accounted for; said crop made in 1875. 

9th. Because vou. = 27, for $54.50, paid J. A. Stover, is for light- 
ning rods on Mrs. Cora Gray’s property and not chargeable to the 
estate. 

10th. Because said Gray, just before a sale of the personal prop- 
erty of said estate, let out in the woods a lot of hogs belonging to said 
estate, which were then sold with the statement that the purchaser 
would take the chances, and said Gray bought them at less than 
half their value. 


— 
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llth. Because he sold to A. M. Franklin 18 cords of wood belong- 
ing to the estate and has not accounted for it in his return to the 
ordinary. 

12th. Because in vou. #55 he charges the estate with $1,500.00, 
when the voucher is for $15.00. 

13th. Because he appropriated to his own use the rents of the 
Creswell place, belonging to said estate, for the year 1875, being 
about 24 bales of cotton, worth $1,200.00. 

l4th. Because he neglected to gather all the cotton crop in the 
fall of 1875, but let the stock run upon the field while there was 
about four bales unpicked and in the meanwhile carried the wagons 

and hands off to do hauling for himself individually. 
1098 15th. Because his return in April, 1876, shows cash on 
hand $2,616.20, when he had cash belonging to said estate 
amounting to more than $6,600.00. 

16th. Because said Gray sold publicly on 1st Tuesday in Novem- 
ber, 1876, a tract of land, being 30 acres, more or less, with im- 
provements, lying near Cartersville, which J. W. Clayton held under 
bond for title, and the judgment belonging to said estate amounted 
to $2,000.00 or more, said property being worth $2,500.00, but was 
sold as aforesaid for no legal reason or necessity for the sum of 
$600.00, and bought by the said Gravy or for his use and benefit. 

l7th.- Because, on account of said acts as well as on account of the 
youth, inexperience, extravagance, and reckless conduct of said Gray, 
your petitioners apprehend future loss and trouble. 

Wherefore your petitioners pray that said F. P. Gray be notified 
to appear at the court of ordinary for said county on Ist Tuesday in 
April next and show cause why said petitioners should not be re- 
leased from their securityship for said Gray as aforesaid. 

This Mareh 22, 1877. 

WOFFORD & NEAL, 
GEO. C. TUMLIN, 
Pet’rs Att ys. 

Filed in office March 23, 1877. 

J. A. HOWARD, Ordinary. 


LOO9 Motion for Relu f, 
W. T. Worrorp et al., Securities, vs. F. P. Gray, Adm’r. 


The defendant, Frank ¥ Gray, is hereby notified and cited LO be 
and appear at a court of ordinary in and for Bartow county, Lo be 
held at Cartersville, on the first Monday in — next, by 10 o'clock 
a. m., to show cause, if any he can, why his securities shall not be 
discharged from liability on adm’r’s bond, as prayed for in the fore- 
going petition. 

Given under my hand and official signature Mareh 23, 1877. 

: J. A. HOWARD. Ordinary. 


Served the defendant, F. P. Gray, in person with a copy of the 
within this 23r- March, 1577. 
JAMES KENNEDY, 
Deputy Sheriff. 
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Application by Securities on Administrator’s Bond to be Relieved. 
In Court of Ordinary, Bartow County. 


WILLIAM T. Worrorp, JAMEs C. Worrorp, & W. W. Ricu 
Us. 
Frank P. Gray, Adm’r of Lewis Tumlin, Dee’d. 


Now comes the said rank P. Gray, administrator of Lewis Tum- 
lin, deceased, and in answer to said application says that each 
1100 and every ground stated and set out in said application 1s in- 
correct and without foundation in fact; but that, recognizing 
the right of said applicants to be relieved from any further lability 
on said bond at their will and pleasure, said Gray hereby consents 
that an order be passed relieving said securities and requiring said 
Gray to execute a new bond. 
WARREN AKIN & SON, 
STANSEL & WOFFORD, 
‘ A. JOHNSON, 
Attys for F. P. Gray. 


Application for Relic f of Suretic S O71 Administrator's Bond. 
Court of Ordinary, Bartow County. Regular Term, Oct. 1, 1877. 


W. T. Worrorp et al., Sureties, 
US, 
i’. P. Gray, Adm’r Lewis Tumlin, Dee’d. 


Whereas William T. Wofford, James C. Wofford, & William W. 
Rich, three of the sureties on the bond of Frank P. Gray, adminis- 
trator on the estate of Lewis Tumlin, deceased, having applied to be 
discharged from future hability as sureties on the said bond of the 
said Frank P. Gray, as administrator as aforesaid, and having with- 
drawn all the charges made in the particular grounds stated in said 
application, and insisting that they, as matter of right, as the sure- 

ties of Frank P. Gray on his bond as administrator on the 
1101 estate of the said Lewis Tumlin, deceased, are entitled to relief 

by being discharged from all future liability as securities of 
the said Frank P. Gray, and that he be required to give new bond 
and security as administrator on said estate, and the said Frank P. 
Gray having been served with said application and showing no 
cause against the discharge of the said William T. Wofford, James 
C. Wofford, and William W. Rich as sureties on his said bond, and 
consenting that they, as matter of right, be discharged from liability 
on his said bond according to law, it is, therefore, ordered, considered, 
and adjudged by the court that the said William T. Wofford, James 
C. Wottord, and William W. Rich be, and they are hereby, dis- 
charged upon and when the said Frank P. Gray shall give new 
bond and security, to be approved of by the ordinary, in the sum of 
one hundred and forty thousand dollars; and it is further ordered 
that said new bond and security be given, approved, and filed by 
the 20th day of October, 1877 (including the 20th), and when said 
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new bond and security is so given, approved, and filed, then the said 
William T. Wofford, James C. Wofford, & William W. Rich be dis- 
charged from all future liability as sureties for the said Frank P. 
Gray, as administrator as aforesaid; and it is further 
1102-1118 ordered and adjudged that said Frank P. Gray pay the 
costs of this application. , 


Costs, ordinary’s........ $10 90 
ERE RC Se RO 2 OO 
Witness Carson... ----- 3 00 

$15 90 


Granted in open court, October term, 1877. 


J. A. HOWARD, Ordinary. 
STATE OF GEORGIA, Bartow County : 


[, J. A. Howard, ordinary in and for said county, do hereby certify 
that the above and foregoing eight pages contain a full, true, and 
complete copy of the application to be discharged by the securities 
and plea and order of discharge as appears of tile and reeorded on 
the minutes of the court of ordinary of said county. 

Witness my hand and seal of office this June 8th, 1882. 

J. A. HOWARD, Ordinary. 
«x 
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1119 Oral Evidence on Question of Validity of Bond of Gray & Erwin. 


Dr. W. L. Benham sworn: My name is next to the largest one on 
the bond ; all the other names were signed to the bond when witness 
signed it except name of Thomas Tumlin, and I know of no inva- 
lidity in the other signatures; don’t remember all the other names 
to the bond; don’t recollect seeing names of H.C. Erwin, Ram- 
saur, J. G. B. Erwin on it; saw that some of the names were 
signed by att’y, but I did not inquire whether the signatures were 
genuine nor as to the authority of agents who signed. 

J. J. Howard, sworn, says: I signed the bond for myself, Rogers, 
and Mitchell. At Erwin’s request I went to see Rogers and showed 
him the list of the names of the persons who were to go on the bond, 
said names being part of the names now on the bond. Rogers 
signed the power of att’y afterwards when he came to town and | 
signed the bond. Erwin asked me to see Rogers to go on his bond. 
At that time I did not know that said persons, a list of whose names 
I showed Rogers, would go on said bond. 

Rob-rt L. Rogers: I came to Cartersville tosign the bond. I agree 

with Mr. J. J. Howard’s statement above shown. J. A. Erwin, 
1120 before I signed the power of att’y, said that those men would 

go on the bond. I never read the power of att’y; did not 
think it necessary, as I had confidence in Erwin; I could have read 
it, but did not have my spectacles. 

This evidence by Rogers being objected — the objection was sus- 
tained. 
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A. C. Trimble sworn: I signed by Gen’l Wofford. The names on 
the bond were mentioned to me on going on the bond. The whole 
list of bondsmen encouraged me to go on it. 


All excepted to and ruled out. 


James M. Veach: I signed by att’y; I had been furnished with 
the names of the bondsmen, and I especially instructed 
not to use the power of att’y unless the others signed, including the 
Erwin, Ramsaur, &c. I instructed Gray not to sign my name unless 
others signed. I handed the power.of att’y to the Grays. (It was 
the understanding that these other names were to go on the bond.) 


This excepted to and ruled out. 


Complainants put J. A. Howard, the ordinary of Bartow county, 
and who was ordinary in 1875, when Gray & Erwin gave the bond 
in controversy, who testified: There was no agreement or under- 

standing in my presence, or with me when one of the securi- 
1121 ties on said bond signed it, that certain other names were to 

go on it. Witness did not know who were to be on the bond 
till it was returned to me in the office. 

The bond was executed in my office and in my presence. I did 
not any time bring the power of attorney to Erwin’s store; think 
these powers of att'y were In same condition when brought to my 


> ; 
office as they now are—that is, altered by erasures and by writing, 


as they now appear; can’t say positively they were then in that con- 
dition. Erwin may be mistaken. I did not carry the powers of 
att’y to his store. 

Gen'l W. T. Wofford sworn on behalf of def’ts: I acted as att’y- 
in-fact for Veach & Trimble. Frank Gray got up a list of names to 
fo on the bond, and I showed the list to Veach & Trimble. These 
names included Stokley, Rogers, Howard, Ramsaur, the two Erwins, 
Thos. ‘Tumlin. I was instructed not to sign these names unless 
others signed. 


Cr.-ex. : 


[ sent by Frank Gray a list of the names to Veach & Trimble ; 
don’t know what Gray told them, except what Veach told me. These 
matters were between me, Gray, and Veach e¢ al. When I signed 
the bond I did not know that the Erwins & Ramsaur had not signed. 

J. B. Conyers, sworn, says: John 8. Leake, one of the sureties, is a 
brother to the wife of J. A. Howard, ordinary. Said Howard’s wife 
is still in life. 


1122 Counsel for receiver put in evidence certified copies of the 
powers of att'y given, respectively, by J. G. B. Erwin, H. C. 
Erwin, & L. R. Ramsaur to Henry C. Ramsaur, appointing him to 
sign their names, respectively, as surety on a bond to be given “ by 
J. A. Erwin & F. P. Gray, admn’rs.” This is the language of the 
copy powers of att’y. 
The original powers of att’y appear to have been written thus: 
“ Bond to be given by J. A. Erwin, as one of the adm’rs.”. He —; 
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but the words “is one of the” are erased, and in their place the 
words “ & F. P. Gray ” inserted. 

Answers to int’g’s, by J. A. Howard put in evidence by the re- 
ceiver. 


eee 


* N. BROYLES, 
Special Master. 
1123 Unirep States or AMERICA, 
Northern District of Creorgia: 


In the Circuit Court of the United States for the Northern District 
of Georgia. 
To inniiceiaieal ‘ 

Whereas there is a certain matter in controversy now pending and 
to be tried in the said circuit court between, James L. Rice and wife 
and Frank P. Gray et al.; and 

Whereas Jolin A. Erwin is a material witness in said suit in behalf 
of the def’d’ts and cannot attend said circuit court in person without 
manifest inconvenience: 

Now know ye that, reposing special trust and confidence in your 
prudence and fidelity, you are hereby appointed, and you, or any two 
or more of you, are hereby authorized and required to cause the said 
John A. Erwin personally to come before you and, after being duly 
sworn, to examine him concerning the said suit, agreeably to the 
interrogatories hereunto annexed; and the answers to the same 
being plainly and distinctly written, you are to send the same, to- 


' gether with this writ, closed up under your hands and seals, to the 


clerk of said court at Atlanta, Ga., on or before the 2d Monday in 
October, 1883, when and where the next term of said court will be 
held. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-seventh day 
1124 of September, LSS5. 
[SEAL. | A. E. BUCK, Clerk. 
Copy. 
GEORGIA, Gordon County . 


Know all men by these presents that I, John G. B. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsaur, 
of the county of Bartow and State aforesaid, my lawful attorney to 
sign my name as security en a bond to be given by J. A. Erwin & 
I’. P. Gray, as one of the administrators on the estate of Lewis Tum- 
lin, late of Bartow Co., dee’d, for six hundred thousand dollars, for 
the purpose therein expressed in said bond; and my name so signed 
under this power of attorney shall be as binding on me as if | had 
personally signed the same. 

J. G. B. ERWIN., 

This 22d July, 1875. 


A. J. HUTCHISON, J. P. 


Recorded in book of bonds, page oAl, August ith, L875. 
J. A. HOWARD, Ordinary. 
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1125 Bill for Account, &e. 
In the Cireuit Court of the U.S. for the Northern District of Ga. 
Jas. L. Rick & Wire v. Frank P. Gray, N. B. Tumi, e¢ al. 


[nterrogatories to be propounded to John A. Erwin, a material 
witness for the defence, who resides in Rhea county, Tennessee, 
near Rhea Springs. 


1. Where did you formerly reside? Where do you reside now? 

2. What relation did you bear to the estate of Lewis Tumlin, 
dec’d, of Bartow county? If you answer that you were adminis- 
trator, state how long you remained administrator. How did you 
cease to be administrator? 

3. What connection, if any, did H.C. Erwin and J. G. B. Erwin 
have with your administration of that estate? If you state that 
they were sureties on your bond, state how they came, to be such 
sureties. 

4. Look at the annexed copy power of attorney, marked “ A,” and 
state whether or not both M.G.& J, G. B. Erwin signed the same sort 
of power of attorney. State whether or not the same interlineation- 
and erasure- were made in the power of attorney signed by each. 

Who, if any one, signed the same sort of power of attorney 
1126 at the same time? Where were these three powers of attor- 
ney signed, at Cartersville or elsewhere ? 

5. Who made the interlineation- and erasures in said power of 
attorney * 

6. State whether those interlineations and erasures were made 
before or after the signing of said power of attorney. If after, how 
long after ? 

7. How came the erasuresand interlineations that appear to have 
been made in the power of attorney of H. G. Erwin & J.G. B. Erwin 
and M. Ramsaur to be made? Who suggested it to you? 

S. When these erasures and interlineations were made was either 
H. ©. or J. G. B. Erwin present, or did they or either of them au- 
thorize it? 

9. Do you know or can you set forth any other matter or thing 
which may be of benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination, or the matter in question in this cause? If 
yes, set forth the same fully and at large in your answer. 

MYNATT & HOWELL, 
Attys for Erwin. 


1127 Cross-Interrogatories for J. A. Erwin. 


Ist X Interrogatory. If in answer to the 5th direct interrogatory 
you state that alterations were made in the presence of attorney re- 
ferred to, state when they were made, in what room or house, who 
did it, and who was present. Was it done before or after the «xecu- 
tion of the bond ” 


‘= 
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6th X interrogatory. If in any of your answersyonu state that you 
altered their power of attorney or knew of its being done, state 
whether or not you informed H. C. Erwin, J. G. B. Erwin, or L. R. 
Ramsauer of the ‘fact. When did you inform them? What did 
they say in reply? Did they object to it? 
7th X Interrogatory. What relation are you to each of them ? 
Sth X Interrogatory. What relation is H. C. Ramsauer to them 
and to each of them, and how are they related to each other? How 
— you? ; 
%th — Interrogatory. Was H. C. Ramsauer your partner or clerk 
or either at that time? 
10th. How long have you resided in Bartow county? 
1128 Had you not done so for many years? Were you not well 
known to them and each of them, both in Georgia and North 
Carolina? 
10th Int. Was not the estate of Lewis Tumlin notoriously known 
to each of them to be the largest or one of the largest left in that 
region for many years? 
lith. While you were acting as administrator did you not tell 
them, each of them, that vou and Gray had obtained joint adminis- 
tration on ‘Tumlin’s estate?“ Did you not tell them that you had 
qualified and been acting? Did you not meet them often while 
you were administrator? 
12th. Did they not know that they were your sureties? Did you 
not tell them so? Did they not know that their names had been 
signed to the bond, and what sort of bond? Did you not tell them? 
What did they say? Did they object? Did they not know of the 
alteration, ifany’? Did you not tell them? Do you not know that 
Ht. ©. Ramsauer told them ? 
sth. Did they not write to vou, about the last of 1880 or first of 
1SS1, that they had been sued by Mrs. Lyons on this bond in 
1129 Bartow superior court? Have you their letters? Annex 
them, if you have; if you have not or cannot do so, state 
why not. 
l4th. After that suit was brought did you not come to Bartow 
county to see about it? Did you visit or meet them or either of 


them’? Did they not know that thev were sued on this bond then ? 


, 


, 


Was not this alteration talked of and spoken of at that time * 

15th. Did they ever in any way complain of it at anytime, and 
did not they know at the time you were acting as administrator that 
you was acting jointly with Gray, and that they were sureties on 
your administration bond ? 


GRAHAM & GRAHAM, 
Sol’rs for Compl'ts. 
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1150 Answers to Inter’. 
STATE OF TENNESSEE, County of Ithea: 
In the Circuit Court of the U.S. for the Northern District of Georgia. 


JAMEs L. Rick & WIFE 
Us, 


Frank P. Gray, N. B. Tumi, ef al. 
Bill for account, Ke. 


By virtue of a commission issuing out of the honorable circuit 
court of the United States for the northern district of Ga., to us di- 
rected, we have caused John A. Erwin, the witness in said commis- 
sion named, to come before us, and being duly sworn true answers 
to make to the interrogatories to said commission annexed, deposes 
and says as follows: 

To Ist int’y he answers: He formerly resided at Cartersville, Ga. ; 
resides now at Pin Hlook Landing, ‘Tennessee. 

To 2d int’y he answers that he was one of the adm’rs; acted as 
such from Aug., 1875, to May, 18S76—about nine months. He re- 
signed the adminis.ration and was discharged by the court of ordi- 

nary of Bartow Co., Ga. 
115] To 3d int’y he answers that they were securities on his 
bond as adm’r; at lis, deponent’s, solicitation they signed 
power of attorney authorizing H.C. Ramsaur to sign their names 
to the bond. 

To 4th int’y he answers that H. C. & J. G. B. Erwin signed, he 
thinks, the same kind of power of att’y, and that-L. R. Ramsaur 
signed a similar one, and that the same interlineations were made 
in each. All three of the powers of att’y were signed at Fair Mount, 
Gordon Co., Ga. 

To Sth int’y he answers that he, deponent, made them. 

‘To 6th int’y he answers: They were made after they were exe- 
cuted and some days or weeks after the adm’r bonds were made. 

To 7th int’y he answers: That some days, or perhaps two or more 
weeks, afier the making of the bond as adm’rs the ordinary, J. J. 
[loward, bought the power of att’y to his, deponent’s, store and said 

they were informal and must be corrected before he could 
1132 place them on record, or something to that effect; that both of 

the adm’rs’ names must appear in powers of att’y; that F. P. 
Gray’s name, tlhe other adm’r, must also appear in them, having told 
each of the parties who the other-adm’r was to be, and regarding it 
only as an informality and not changing the liabilities of any of the 
parties in the least. I made the change in the presence of the ordi- 
nary, and so little importance did I attach to it that it never occurred 
to my mind since the moment it was done until very lately my at- 
tention was called to it by J. G. B. Erwin. No thought of wrong or 
changing the labilities of the parties occurred to his mind In the 
slightest. He did not know at that time that separate bonds could 
be given In an administration, never before having been connected 
with business of an adm’r of an estate. 


* 
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To Sth int'y he answers: Neither of thg parties were present or 
authorized the change. 

To 9th int’y he answers: He remembers nothing further. 

To Ist X int’y he answers: The alterations were made in his 
storehouse in Cartersville, Ga. He, deponent, did it under the im- 
pressions stated in 7th direct int’'y. Judge J. A. Howard, ordinary, 

was present. It was done after the bond was executed. 
1133 To 6th X int’y he answers: That, as stated in 7th direct 
int’y, the alterations entirely escaped his mind from the time 
it was done until recently. Consequently he never mentioned it; 
would have done so had he ever thought of it in their presence 

To 7th X int’y he answers: Second cousin to H.C. & J. G. B. 
Erwin; bro.-in-law of L. R. Ramsour. 

To Sth X int’y he answers: H. C. Ramsour is distantly related to 
the Erwins and son of L. R. Ramsour. H.C. & J. G. B. Erwin are 
brothers; answered in 7th X int’y. 

To 9th X int’'y he answers: H. C. Ramsour was his partner at 
that time in business. Deponent lived some thirty years in Bartow, 
Ga., but not in N. C. 

To 10th X int’y he answers: Perhaps it was. 

‘To llth X int’y he answers: Don’t remember of ever talking to 

either of the parties about the estate of Tumlin after he was 
1154 qualified until he was discharged; did not meet them often 
while he was adm’r. 

‘To 12th X int’y he answers: He presumes they knew they were 
his securities; don’t remember telling them so; presume they did. 
Ile told them the powers of att'y were made, of the probable size of 
the bond; presume I did; don’t remember what they said. They 
did not, as he. remembers, object: do not know; did not. H. C. 
Ramsour may have told them; don’t know. 

To 13th X int’y he answers: He has no recollection of their writ- 
ing him; has no letter from them; cannot annex them, not knowing 
any. 

To 14th X int’y he answers: That he did; did not see either of 
these parties, as he now remembers, while on that visit or commnu- 
nicate with them, 

To 15th X int'y he answers: They never complained to him; 
don’t know whaj their impression was about the administration, 
whether they regarded it joint or separate administration, as stated 

wi his answer to 7th direct int’y. He informed them before 
1135 and at the signing of the powers of att’y that F. P. Gray was 

to be the other, and perhaps Mr. J. L. Rice, of Nashville, 
would be another. His thought was joint adm’r, and didn’t mean 
to have them think it was separate, but he does not know what their 
Impression was. He had no more thought ol doing ah error by 
inserting the name of F. P. Gray than he would have had of inserting 
the date had it been omitted, he having told each of the parties that 
Gray was to be the other adm’r and the alterations only intended to 
make them formal, as was suggested by the ordinary. 


J. A. ERWIN. 
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Answered, sworn to, and subscribed before me this fifteenth day 


of Oct., 1883. 
J. H. COUCH, [1.8] 
(Commissioner. 
J. H. HALE, [1.8] 
Com missione r 
1156 Uwnirep STATES OF AMERICA, 
Northern District of Georgia: 


In the Cireuit Court of the United States for the Northern District 


of Georgia. 


To J. D. Tinsley, W. R. Rankin: 

Whereas there is a certain matter in controversy now pending and 
to be tried in the said cireuit court between James L. Rice and wife 
and Frank P. Gray et al.; 

And whereas J. G. B. Erwin and H. C. Erwin are material wit- 
nesses in said suit on behalf of the def’d’ts and cannot attend said 
circuit court In person without manifest inconvenience: 

Now Know ye that, reposing special trust and confidence in your 
prudence and fidelity, you ure hereby appointed, and you or any 
two or more of you are hereby authorized and required to cause the 
said J. G. B. Erwin and II. C. Erwin personally to come before you, 
aud, after being duly sworn, to examine them concerning the said 
suit agreeably to the interrogatories hereunto annexed; and, the an- 
swers to the same being plainly and distinetly written, you are to 


send the same, together with this writ, closed up under your hands 
and se als, to the clerk of said court, at Atlanta, (ra., On or before the 
2d Monday in October, 1883, when and where the next term of said 
court will be held. 

W itness the llonorable Morrison lt. Waite, Chief Justice of the 
Supreme Court of the United States, this twenty-seventh day of Sep- 
tember, 1SS3. 


A. E. BUCK, Clerk. 
Bill. 
In Cireuit Court of U.S. for Northern District of Georgia. 
J. L. Rick & Wire vs. F. P. Gray et al. 


Interrogatories to be propounded to H.C. Erwin and J. G. B. Erwin, 
material witnesses for the defence, who resides at l’airmount, In 
Gordon county, Ga. 

1. Where do you reside? Where did you reside when Jno. A. 
Krwin made bond as administrator of the estate of Lewis Tumlin, 
deceased ? 

2. What relation are you to Jno. A. Erwin? 


2. Look at the annexed copy, power of attorney, signed J. G. B. 
Krwin, and state whether or not each of you signed a power of at- 
torney similar to that, at what place you signed, and at whose in- 
stance, and the circumstances. Who wrote the original powers of 
attorney that each of you signed ? 
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4. Let e« h one of you examine the annexed copy, power of attor- 
ney, marked (“A”), and compare it with the original power of attor- 
ney as you signed it and state, if any, what changes were made after 
you signed it. 

5. If you state that any changes were made after you signed, re- 
spectively, the powers of attorney made by each of you, state whether 
or not those changes were made with your consent or by your au- 
thority. 

6. When did you first learn that those changes had been 

1138 made? State the facts that led to your knowledge of the era- 

sions and interlineations, and what, if any, other power of 
attorney was signed at the same time and place. 

7 Do vou know or can you set forth any other matter or thing W hich 
may be a benefit or advantage to the parties at issue in this cause 
or either of them, or that may be material to the subject of this your 
examination, or the matters or questions in this cause? If yea, set 
forth the same fully — at large in your answer. 

MYNATT & HOWELL, 


Sols. for heru na. 


Cross-Interroqatories for HT. OC. Erwin and J. G. B. Erwin—to Each of 
thi, Wh fnesses. 


Ist X Interrogatory. If you answer that the powers of attorney 
inquired about were altered after you signed them, were you not 
informed of it soon after it was done? Did not John A. Erwin tell 
you it had been done? Did he conceal it from you? Did not H. 
C. Ramsouer tell you it had been done? Did he conceal it? 

2d X Int. Did not John A. Erwin t 1] you that he and Gray had 
obtained letters of administration on Tumlin’s estate? Did you 

not know thi V had done so? Did you not see John A. Erwin 
1159 after his appointment and while acting as administrator 

after? Did you not know he with Gray were winding up 
that estate? 

od X Int. How often did you see Erwin, J. A., between 2d August, 
S70, and 2d May, 1876? Did you hear him speak of this admin- 
istration? Did you not know you were on his bond? Did you not 
know that Gray was also acting? 

4th X Interrogatory. When did you first learn that you were 
sureties on this administration? Have you not known it all the 
time” 

oth X Int’'y. When informed that both were acting as adminis- 
trators, did you or hot Inquire as to how you came on the bond and 
and what bond you were on? 

ith X Int’y. Did you not know that you were sureties on the ad- 
ministration bond of — Tumlin estate: that it was for $600,000.00, 
and that Gray and Erwin were the administrators, and did you not 
know that your name had been signed to it by Ramsouer and con- 
sider it.all right ? 

Sth X Int’y. Did you ever complain of it? 

%th X Int’y. Look at the printed paper hereto attached, contain- 
ing 24 pages of printed matter, and state whether or not any such 
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paper was ever served on you. When was it? Was it not in De- 
cember, 1880? Did you read it? 


11394 Exurpir 3B. 
STATE OF GEORGIA, Bartow County: 


To the Hon. C. D. McCutchen, judge of the superior court of said 
county. 

Respectfully complaining, showeth unto your honor your oratrix; 
Lula T. Lyon, who brings this bill against the defendants herein- 
after named, the following facts, to “ei . 

That on the 2d day of June, 1875, Lewis Tumlin, of said county, 
died intestate, leaving as his balenebden his widow, Mary L. Tum- 
lin, now Mary L. Spencer; lis sons, Napoleon Bb. and George H. 
Tumilin; his daughters, your oratrix, the said Lula T. Lyon, formerly 
Lula Tumlin; AdaS. Rice, formerly Ada S.Tumlin; Cora M. Gray, 
formerly Cora M.Tumlin,and Lewis T. Erwin, the son of a deceased 
daughter, each of whom be¢ame, upon his death, entitled to an un- 
divided seventh part of his estate, his widow having, after his death, 
elected to take that in lieu of dower. 

That his estate, at the time of his death, consisted of several 
large and valuable tracts of land in said county of Bartow and in 
other counties in said State; a farm in the State of Alabama; city 
property in the city of Cartersville, in said county ; many wild lots 
of land in said county and in the counties of Cherokee, Polk, and 
other counties in said State; personal property of almost every kind 
and « le ‘SC ription ; I’ ady mone V, bs ink stoc *k, mortgage Ss, notes, ac counts, 
and other assets, rights, and credit s of the aggregate value of about 
three hundred and sixty thousand dollars. 

That immediately after the death of said Lewis Tumlin one 
Frank P. Gray, who had intermarried with Cora M., a daughter of 
said deceased, took possession of the entire estate of said Lewis 
Tumlin, and on the llth day of June, 1875, procured temporary 
letters of administration on said estate to be issued to him and said 
N. b. Tumilin, and on that day they gave bond as such in the sum 
of two hundred thousand dollars, with Abda Johnson, William T. 
Wofford, John W. Gray, James M. Veach, and Edwin M. Price, all 
of said county, as sureties. A ce rtifie “] copy of said bond is he reto 
attached, marked “ Exhibit A,” to which, as well as all the other 
exhibits to this bill hereinafter named, your oratrix prays the usual 
leave of reference. 

That said temporary administration continued until the 2d day 
of August, 1875, during which time said Frank P. Gray, as such 
temporary administrator, had the actual control, possession, and 
management of said estate,‘the connection of said N. B. Tumlin 
therewith being, as your oratrix is informed and believes, merely 
nominal. : 

(‘That on the 2d day of August, 1875, said Frank P. Gray and one 
John A. Erwin, then of said county, took out permanent letters of 
administration on said estate, and on ‘that day gave bond in the sum 
of six hundred thousand dollars as such administrators, with the 


“7 


“7 
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said Abda Johnson, William T. Wofford, John W. Gray, James M. 
Veach, and Edwin M. Price, all of said county as aforesaid, and 
also Noah King, A. C. Trimble, Joel H. Dyer, W. W. Rich, James 
(. Wofford, Nelson Gilreath, John J. Howard, Thomas Stokely, R. 
LL. Rogers, W. I. Benham, John S. Leake, and Thomas Tumlin, all 
of said county; A. W. Mitchell, of the county of Fulton, and L. R. 
Ramsaur, J. G. B. Erwin, and Henry C. Erwin, all of the county of 
Gordon, as sureties, a certified copy of which bond is hereto attached, 
marked “ Exhibit B.” 

That. the joint administration of said Frank P. Gray and John 

A. Erwin continued from said 2d day of August, 1875, until the 2d 

day of May, 1876, when the said John A. Erwin resigned, 
11394 giving in his application for leave to resign as his reason 

therefor his ill health; but your oratrix is informed and be- 
lieves that the real reason for his r signation was because he was an 
excellent business man, of upright character, and desired to avoid 
the ruin with which he was threatened by the fraud, waste, and 
misconduct of his co-administrator, the said Frank P. Gray,as here- 
inafter set forth, and who, as your oratrix is informed and believes, 
during all of said co-administration usurped the entire control and 
management of said estate, and only permitted said John A. Erwin 
to act nominally. | 

That upon the resignation of the said John A. Erwin the said 
Frank P. Giray rave bond as sole administrator on said estate, dated 
on the 2d day of May, 1876, in the sum of one hundred and forty 
thousand dollars, with the said Abda Johnson, William T. Wofford, 
IX. M. Price, Noah King, W. W. Rich, John W. Gray, John 8S. Leake, 
Nelson Gilreath, J. C. Wofford, and one T. W. Leake, of said county, 
as his sureties, a copy of which bond is hereto annexed, marked 
“Exhibit C’ 

That prior to the 18th dav of October, 1877, said William T. 
Wofford, J.C. Wofford, and W. W. Rich, applied to be relieved from 
their suretyship on the bond last above deseribed, and were on that 
day relieved, and said Frank P. Gray gave a new bond as adminis- 
trator on said estate, with the said Nelson Gilreath, Thos. Tumlin, 
Abda Johnson, Noah King, Jno. 8S. Leake, T. W. Leake, John W. 
Gray, and one A. P. Wofford and one F. M. Ford, both of said county, 
as sureties: said bond being also in the sum of one hundred and 
forty thousand dollars, a certified copy whereof is hereto attached, 
marked “ Exhibit D.” 

That prior to the 6th day of May, 1878, said Noah King applied 
to be relieved from his suretyship on said bond of October 13, 1877, 
and was, on said 6th day of May, 1878, relieved, and on that day 
said Frank P. Gray gave a new bond as such administrator, with the 
said A. P. Wofford, John S. Leake, Thomas W. Leake, F. M. Ford, 
John W. Gray, Nelson Gilreath, and Abda Johnson as sureties; 
said bond being also in the sum of one hundred and ferty thousand 
dollars, a COpy whereof is hereto attached, marked “ Exhibit Kk.” 

That the last-deseribed bond is the one under which the said 
Frank P. Gray is now acting as administrator, and that he is still in 
possession of the assets of said estate not heretofore disposed of. 


20—484 
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That previous to the death of said Lewis Tuimlin he had made 
advancements to some of his children and heirs, amounting in the 
aggregate to about thirty-seven thousand dollars, and that on the 
2d day of October, 1875, an account was taken by commissioners ap- 
pointed for that purpose of these advancem: Nts, and a distribution 
of property in kind was made by them, by which the heirs received 
each twenty-four thousand dollars from said estate; those who had 
received no advancements being, by this distribution, brought up 
with those who had, and all the heirs gave refunding bonds. 

That besides this distribution your oratrix has received nothing 
from said estate except the sum of less than ene thousand dollars. 

Your oratrix further shows that at the time of the death of said 
Lewis Tumlin his estate was abundantly solvent, and that his la- 
bilities did not exceed the sum of — dollars, all of which ought 
to have long since been fully paid off and settled and said estate fully 
wound U}), and the balance re maining Upon account of said admin- 
istration should have been distributed and paid over to the heirs of 
said Lewis Tumlin, deceased, as the said Krank P. Giray undertook 
and promised to do, by his said several bonds aforesaid, and as he 
was bound by law to do, but which vour oratrix avers he has utterly 

failed and refused to do or in any way to aceount with your 
1139¢ oratrix aforesaid concerning ber distributive share in said es- 

tate or, as your oratrix is Informed and believes, with any of 
the other heirs of said estate 

Your oratrix further shows, avers, and charges that said Frank 
¢ Ciray, immediate l\ after he took charge of said estate, entered 
upon a general course of illegal conduct in connection therewith, 
consisting of mismanagement, negligence, waste, and fraud; that he 
failed to make outa true and perfect inventory of said estate in the 
beginning, and has annually since that time made false, fraudulent, 
and incomplete returns to the ordinary of the affairs of said estate, 
by which he has attempted to defraud your oratrix and the other 
heirs thereof out of large sums of money. 

As instances of this negligence, waste, and fraud your oratrix is 
informed, believes, and charges that, besides many other acts of like 
character too numerous to be stated in this bill, he has committed 
the following negligent, illegal, and fraudulent acts, to wit: 

That he neglected to include in the inventory of said estate the 
wild lands thereof, amounting to about two thousand acres, or have 
the same appraised or to include therein the farm in the county of 
, which your oratrix charges, on information and belief, to be 
of the aggregate value of — dollars. 

That he ineluded in said inventory only 75 shares of stock in the 
Planters’ and Miners’ Bank of Cartersville, which was appraised at 
five thousand six hundred and twenty-five dollars, when in fact said 
Lewis ‘Tumlin, at the time of his death, owned and held about twice 
that number of shares, which were worth about eleven thousand five 
hundred dollars, and he has only heretofore accounted in bis re- 
turns for the Income and dividends on the amount included in the 
inventory, to the injury of said estate several thousand dollars. 
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That the evidences of debt described in said inventory in many 
instances contained valid contracts for the payment of rates of inter- 
est ranging from ten to twenty per cent. per annum, by reason 
whereof large sums of interest had accumulated and has since ac- 
cumulated thereon, while in and by said inventory all are described 
simply by date of execution or maturity, so that in and by said in- 
ventory, unless your oratrix and the other heirs can discover the 
facts from other sources, they will be unable to ascertain what in- 
terest has accrued or been collected thereon. 

That at the time of the death of said Lewis Tumlin he had cash 
on hand the sum of twelve thousand and twenty-nine and ,'j,5 dol- 
lars, while said Gray in his returns only accounts for the sum of 
eleven thousand two hundred and fifty-five and 58; dollars, and 
your oratrix avers that the difference between these sums went into 
his hands. 

That on the 7th day of June, 1875, while the papers of said estate 
were in the hands of said F. P. Gray, one Randolph Borders paid 
him one thousand dollars upon a note due said estate, which he 
credited on said note and which sum he had in his hands when he 
qualified as temporary administrator and has never accounted for. 

That on his first annual return he credits himself with 24 per 
cent. on the sum of thirty-four thousand six hundred and seventy- 
elght dollars, cash received, Including in said amount the cash on 
hand at the death of said Lewis Tumlin, upon which your oratrix 
is advised and believes he was entitled to no commissio 1s. 

That in all of his returns he has credited himself with ten per 
cent. commissions on interest collected, including in the amounts 
upon which he charges these commissions the interest which ac- 
crued in the lifetime of the said Lewis Tumlin, upon which your 
vratrix is advised and believes he was only entitled to commissions 
at the rate of two and one-half per cent. 

That in his first return he credits himself with three hun- 
Liodd dred and eighteen dollars, commissions at ten per cent. on 
growing crops, Which your oratrix is advised and believes is 
illegal. | 

That in said first return he credits himself with the sum of three 
thousand four hundred and thirty-three and fifty-eight one hundred 
dollars for commissions at 3 per cent. on the property distributed in 
kind among the heirs, while in fact the property so distributed con- 
sisted only of real estate, and surveyors and commissions were paid 
from the estate, and the work was done in a few daysand with little 
or no trouble to the administrator, and your oratrix is advised and 
believes that such charge is illegal, excessive, and unjust. 

That at the time he took charge of the estute he received two notes 
on A. R. Hudgins—one for one thousand dollars, bearing 1In- 
terest at 12 per cent. per annum, and one for a balance of five hun- 
dred dollars, bearing interest at 18 per cent. per annum ; that he has 
collected the principal and interest on these notes, amounting to over 
three thousand dollars, and though said collections were made prior 
to his last annual return he has only accounted for about two hun- 
dred dollars of the same. 
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That in July, 1875, he collected of R. Borders two hundred and 
thirty-three dollars, for which he has never accounted. 

That some time during the year 1879 he collected on a debt due 
from one E. N. Gower seven or eight hundred dollars, for which he 
has never accounted. 

That at the time of the death of the said Lewis Tumlin he owned 
one-third interest in a newspaper office in the city of Cartersville, 
and that said Frank P. Gray afterwards, in the year 1878, procured 
it to be sold at sheriff's sale, and bid it off himself for about four- 
teen hundre d dollars, and has never accounted for the same. 

That among the assets of said estate going into his hands were 
the notes of one J. W. Clayton, an insolvent person, for about 
fifteen hundred dollars, for the purchase-money of a tract of land, 
which was amply worth that amount;. that said Gray sued 
said claim to judgment, and had said land brought to sale for 
said purchase-money, and instead — bidding in said land for the 
estate or otherwise trying to make said lands bring their value he 
procured it to be bid off for his wife, said Cora M. Gray, for five 
hundred and fifteen dollars, by reason whereof said estate was de- 
frauded out of over one thousand dollars. 

That for five years he has received the rents of a farm in the State 
of Alabama belonging to said estate, during which time he has ac- 
counted in his returns for one year only, to wit, for the year 1875, 
at the sum of two hundred and seventy-five dollars, and your oratrix 
avers and charges that for the other four years he has received over 
one thousand dollars on this account, of which returns have not 
been made. 

That he has received the rents of a farm in the county of Floyd 
of the value of from one hundred and fifty to two hundred dollars 
per annum for six years and has accounted for only four years’ 
rent. 

That he has received all the rents and profits of the farm in —— 
county, Ga., for five or six years, of the value of — dollars per an- 
num, and has never accounted for any part of the same. 

That be has‘paid from the funds of said estate to one John W. 
Wotlord for services as attorney-at-law five hundred dollars, when 
at the same time said Wotford was indebted to said estate several 
thousand dollars by note, and was hopelessly insolvent and had re- 
moved from said State to the State of Missouri. 

That, in addition to the above, he has paid out from the funds of 
said estate for his pretended personal expenses and for agents to per- 
form his duties as administrator and for counsel fees about six thou- 
sand dollars, most of which was uselessly, recklessly, and illegaily 

paid out. 
1139e = ‘That there came into his hands, besides many smaller notes, 

too numerous to mention, the following notes and other evi- 
dences of debt against persons who were abundantly solvent, and 
most of them secured by mortgages, liens, and otherwise, and al- 
though he has had control of said estate for more than five yveurs he 
has either In Whole or 1n part failed and neglected to collect them, 
or if he has collected them has failed to account for them, to wit: 
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Notes of James Dunn and William Davidson, $125.00; Frank Hill, 
note, $250.00: G. W. and C. W. Harris, notes, 863,000.00 : Peter Hall, 
note, S2P5.00: Heathe, Tate & Allen. note, $150.00: (ys. W. Lawrence, 
o% 8400.00; J.S. Leake, note, $1,000.00 ; ‘T. C. Moore, note, $800.00; 

Pulliam, note, $1,250.00; W. M.'Tumlin, various notes, amount- 
“he to Irom 85 0100.00 to $63.000.00 - N. J. Tumlin. note. 8250.00 : 
Hardie Strickland, note, $1,612.00; R. M. Young, judgment, about 
$5,000.00: Isham Alley, notes, $4,500.00 : 'T. H. Baker, note, $150.00: 
T. F. Bridgers, note, $200.00; upon which notes, or some of them, 
your oratrix is Informed and believes he has collected large sums, 
amounting In the aggregate to over five thousand dollars, of which 
he has made no returns. 

That upon the return made by him and said Erwin in the year 
1876 he has taken credit for the sum of five thousand four hundred 
and sixty-eight and 4° dollars for the illegal commissions and extra 
compensation hereinbefore described and for other commissions, 
and that he has again, on his annual return, made in the year IS77, 
take 1} credit for the Same sul and the Sure commissions, thereby 
alle mpting to defraud said estate out of that amount. 

That on his annual return, made in the year 1879, he charges 
himself with two thousand one hundred and sixty-eight and CL 
dollars as amount colleeted by Julius ; brown for said estate from 
thie Virginia Home Insurance Company, and takes credit for the 
sum of one thousand and eighty-iour and ,\, dollars for fees paid 
sid brown for collecting said debt. whi I} in fact the Stulin coll ected 
by said Drown was three thousand LWO hundred and fifty-two and 
43. dollars, and the said sum of two thousand one hundred and 
sixty-eight and 66 dollars Wis thie net amount paid over to bim by 
said Brown after deducting his fees of one thousand and eighty-four 
and {'\4, doflars. 

That, as VOUP oratrix Is informed and believes, there exist d On the 
Zist day of June, ai a judgment in the superior court of said 
county in favor of N. L. Angier, trustee, etc., against said Gray, as 
adm}! Inistrator of olf Tumlin. for fifteen thousand SIX hundred and 
seven and ;; dollars upon a debt made by said Tumlin in his life- 
Lime, pon which execution had been issued and levied or | c 
lands of sald estate: that Ol} sald 2 Ist day of June, Isa), said Ir rank 
P. Gray paid to T. Warren Akin, plaintiff's attorney, the principal, 
interest, and cost due thereon, and procured said Akin to sign a re- 
(" Ipt Oll a separate plec of pMLper, which he re turned as i voucher 
for the vear 1879, and upon which he took credit on his returns for 
that sum, but your oratrix is informed and believes that instead of 
having said fi. fa. entered satisfied and returned, as was his duty to 
lo, he earried the same to Atlanta and transferred it to one John 
Neal, who now holds it as an open fi. fa. and outstan ling judgment 
against said estate. Your oratrix is not at present advised as to 
whethe r said estate can be protected agalns t loss on account of this 
rahnsaction, She states I1Las an Instance nadia the WAIT Ith 
which he has dealt with the affairs of said estate 

That iil the time of the death ot said Lewis ‘Tumlin he hie ld the 
notes of Cook & Cheek for the sum of fifteen thousand dollars, which 
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was past due and when the same came into the hands of said 
Frank P. Gray, he, without authority of law, took new notes. and 
extended thetime of payvinent and neglected Lo sue them, when 
1139 he well knew that it was his duty to do so, and, by his negli- 
rence 1) this hitter, lost LO said estate over ten thousand 
dollars. 

That at the time of the death of the said Lewis Tumlin he was one 
of the partners of the firm of B. G. Poole & Co., the other two part- 
ners being D. W. kK. Peacock and B. G. Poole: that said Peacock and 
Poole were both largely indebted to said firm of Bb. G. Poole & Co., 
and by reason of such indebtedness and the state of the partnership 
accounts, as oratrix is informed and believes, said Lewis Tumlin 
was entitled to all the assets of said firm. Oratrix further shows 
that soohl) aiter said Crray became such administrator he possessed 
himself of all the « tlects ol sila partnership of the value of seve ral 
thousand dollars and has disposed of all of them, and has converted 
‘ant proces ds LO lis OW) Use, and has hot accounted for the Sule OF 
made any returns there 

‘O l! oratrix by lieves, uVCrs, and charges that by reason of the 
negligence, mismanagement, and frauds aforesaid, and by reason of 
numerous other acts of like character, he has wasted of the assets of 
sald CSLILLE Sixty or seventy thousand dollars, for which he Is liable 
to nccount to the heirs. 

Your oratrix further shows that at the time of the death of said 
Lewis Pumlin said Frank P. Gray had no property of lis own what- 
CverT, and that his fatha y¥ the said John W Crray, one oO lis sureties, 
was worth but little, and that the said Cora M. Gray, wife of said 
rank © Giray, hac hothimng exc jl it r interest Wn the estate of said 
Lewis Tumlin; that soon after said Frank P. Gray was appointed 
administrator of said estate he entered into partnership with lis 
feathre r, said John \\ (Caray. ana by fFiill the erection oO} the COLLOn mill 
In said county known as the Oothcaloga Cotton Mills, at Adairsville, 
and your oratrix avers, believes, and charges that most of the ready 
money used in its erection, am uUntiIng to thirty or forty thousand 
dollars, was derived from the estate of said Lewis Tumlin, and was 
(firm of J. W.d& F. P. Gray ; 


eer "eee 
and as your oratrix believes and charges, tor the PUPpose of trying 


: 2 ? ’ ; 
furnished by said I. P. Gray to sai 


ce por Vert said unds irom by ine traced and the said colton factory 
from being subjected to the just claim of the heirs of said estate, hi 
confederated with lis said wife, Cora M.,1n the month of April, 1876, 
execul da morteave bo her on on -halt interest 1 sald colton mill 
for the sum of thirteen thousand five hundred dollars. and again in 
the vear 1879 further confederating with his said wife, Cora M., and 
his father, John Ww. Caray, he and the ssid John W. Gifay executed 
another nortgage to the said Cora M Gira on said entire cotton 
mill property for the sum of over twenty-one thousand dollars, both 


of which mortgages your oratrix is informed and believes the said 


- 


Cora M. Gray now holds; and your oratrix is informed, believes, and 
charges that, further confederating with his said wife, he has with 
the funds of said estate bought a large plantation in the State of 
Mississippi, known as the French place, on Deer creek, in the county 
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of Washington, in the said State, for the sum of twenty-three thou- 
sand dollars, and taken titles to the same in the name of the said 
Cora M. Gray, while the said Cora M. still holds about four thousand 
dollars’ worth ol thre property distributed Lo her in kind out of the 
twenty-four thousand dollars first set apart Lo each of the heirs, SO 
that, as your oratrix believes and charges, said Frank P. Gray has 
invested in said cotton mill or mortgages and said Mississippi plan- 
tation in the name of said (ora MM. more than thirty-seven thousand 
dollars of the funds of said estate, besides the distributive share of 
his said wife. | 

Your oratrix further shows that, while she is unable specifically 
to stute when said acts of waste and fraud were committed, she is 
informed and believes that most ot them were committed after the 
resignation of the said John A. Erwin as a co-administrator, and she 

is informed and believes that the bonds given by said Gray 
11397 and Tumlin as temporary administrators, and said Gray 

and Erwin as co-administrators, are sufficient to protect the 
heirs of sald estate against loss on account of waste committed up 
to the time said Erwin resigned ; but your oratrix avers and charges 
that the present bond of said Frank P. Gray is wholly insufficient 
LO prot cl your oratrix and the oth r heirs on account of the waste 
alre ad committed, for your oratrix avers, on information and be- 
Lie i, that three of the securities Ol) said bond ar insolvent, and that 
the other four are not worth, over and be yond their habilities, more 
than lorty thousand dollars. 

Your oratrix further shows that besides the notes and accounts 
and other rights and eredits hereinbefore described, and many other 
uncollected demands in the hands of said I. P. Gray, administrator, 
there remains real estate of the appraised value of about twenty 
thousand dollars which has never been sold or distributed, besides 
the wild lands aforesaid, amounting to some two thousand acres, all 
of which said Frank P. Gray, administrator 1s now trying to obtain 
leave to sell from the ordinary of said county, and which your ora- 
trix fears, if he is permitted to do, he will convert into money, and 
said lands be lost to the hie irs ot said estate. 

Your oratrix further shows that since the resignation of said John 
A. erwin he has sold out all his property in sald State and removed 
by vond the jurisdiction of the court: that Thomas Stokely one of 
the sureties on the bond of the said Gray and Erwin, has died, and 
his estate is unrepresented ; that L. R. Ramsaur, of the county of 
Gordon, anothe r of said sureties, has also died, and one llenry C. 
Ramsaur is his administrator. 

That vour oratrix has reason to fear and does fear that the balance 
of said estate, real and personal, of said Lewis Tumlin, deceased, 
will be wusted and lost unless she can obtain the aid of a court of 
equity for its protection, as the said Frank P. Gray is not only 
largely in debt but insolvent, outside of his liability to said estate. 

Your oratrix, therefore, in consideration of the premises, waiving 
discovery from all and each of the several defendants hereinafter 
named, prays that the State’s writ of subpcena may issue directed to 
the said Frank P. Gray, Cora M. Gray, John W. Gray, N. B. Tumlin, 
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was past due and when the same came into the hands of said 
Frank P. Gray, he, without authority of law, took new notes and 
extended thetime of payment ana neglected to sue them, when 
1139 he well knew that it was his duty to do so, and, by his negli- 
gence 1 this matter, lost to said estate over ten thousand 
dollars. 

That at the time of the death of the said Lewis Tumlin he was one 
of the partners of the firm of B. G. Poole & Co., the other two part- 
ners being D. W. K. Peacock and B. G. Poole; that said Peacock and 
Poole were both largely indebted to said firm of B. G. Poole & Co., 
and by reason of such indebtedness and the state of the partnersnip 
accounts, as oratrix is Informed and believes, said Lewis Tumlin 
was entitled to all the assets of said firm. Oratrix further shows 
that soon after said Gray became such administrator he possessed 
himself of all the effects of said partnership of the value of several 
thousand dollars and has disposed of all of them, and has converted 
thie proceeds LO his OW) tse, and las hot accounted for the sale or 
made any returns thereof. 

Your oratrix believes, avers, and charges that by reason of the 
. frauds aforesaid, and by reason of 


} 
' 


negligence, mismanagement, and 
Numerous other acts ol like character, he has wasted of the “assets of 
said estate sixty or seventy thousand dollars, for which he is lable 
to account to the heirs. 

Your oratrix further shows that at the time of the death of said 
Lewis Tumlin said Frank P. Gray had no property of his own what- 
Cver, and that his firth ¥ the said John \\ Gray, One O1 his sureties, 
was worth but little, and that the said Cora M. Gray, wife of said 
Krank P. Gray, had nothing except her interest in the estate of said 
Lewis Tumlin; that soon after said Frank P. Gray was appointed 
udministrator of said estate he entered into partnership with lis 
father, said John W. Gray, and began the erection of the cotton mill 
In suid county known as the Oothcaloga Cotton Mills, at Adairsville, 


and your oratrix avers, believes, and charges that most of the ready 
money used in its erection, amounting to thirty or forty thousand 
dollars, was derived from the estate of said Lewis Tumlin, and was 
furnished by said I. P. Gray to said firm of J. W. & F. P. Gray ; 
and as your oratrix believes and charges, for the purpose of trying 
to prevent suid funds trom being traced and the said cotton factory 


from being subjected to the just claim of the heirs of said estate, he 
confederated with lis said wife, Cora M.,1n the month of April, LS76, 
executed a mortgage to her on one-half interest in said cotton mill 
for the sum of thirteen thousand five hundred dollars, and again in 
the year 1879 further confederating with his said wife, Cora M., and 
his father, John W. Gray, he and the said John W. Gray executed 
another mortgage to the said Cora M Gira on said entire cotton 
mill property for the sum of over twenty-one thousand dollars, both 
of which mortgages your oratrix is Informed and believes the said 
Cora M. Gray now holds; and your oratrix is informed, believes, and 
charges that, further confederating with his said wife, he has. with 
the funds of said estate bought a large plantation in the State of 
Mississippi, known as the French place, on Deer creek, in the county 


. 
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of Washington, in the said State, for the sum of twenty-three thou- 
sand dollars, and taken titles to the same in the name of the said 
Cora M. Gray, while the said Cora M. still holds about four thousand 
dollars’ worth of the property distributed to her in kind out of the 
twenty-four thousand dollars first set apart to each of the heirs, so 
that, as your oratrix believes and charges, said Frank P. Gray has 
invested in said cotton mill or mortgages and said Mississippi plan- 
tation in the name of said Cora M. more than thirty-seven thousand 
dollars of the funds of said estate, besides the distributive share of 
his said wife. 

Your oratrix further shows that, while she 1s unable specifically 
to state when said acts of waste and fraud were committed, she 1s 
informed and believes that most of them were committed after the 
resignation of the said John A. Erwin as a co-administrator, and she 

is informed and believes that the bonds given by said Gray 
11897 and Tumlin as temporary administrators, and said Gray 

and Erwin as co-administrators, are sufficient to protect the 
heirs of said estate against loss on account,of waste committed up 
to the time said Erwin resigned ; but your oratrix avers and charges 
that the present bond of said Frank P. Gray is wholly insufficient 
to protect your oratrix and the other heirs on account of the waste 
already committed, for your oratrix avers, on information and be- 
lief, that three of the securities on said bond are insolvent, and that 
the other four are not worth, over and bi yond their liabilities, more 
than forty thousand dollars. 

Your oratrix further shows that besides the notes and accounts 
and other rights and credits hereinbefore described, and many other 
uncollected demands in the hands of said F. P. Gray, administrator, 
there remains real estate of the appraised value of about twenty 
thousand dollars which has never been sold or distributed, besides 
the wild lands aforesaid, amounting to some two thousand acres, all 
of which said Frank P. Gray, administrator is now trying to obtain 
leave to sell from the ordinary of said county, and which your ora- 
trix fears, if he is permitted to do, he wili convert into money, and 
said lands be lost to the heirs of said estate. 

Your oratrix further shows that since the resignation of said John 
A. Erwin he has sold out all his property in said State and removed 
bevond the jurisdiction of the court; that Thomas Stokely, one of 
the sureties on the bond of the said Grray and Erwin, has died, and 
his estate is unrepresented ; that L. Rh Ramesaur, of the county of 
Gordon, another ot said sureties, has also died, and one Henry (. 
Ramsaur is his administrator. 

That vour oratrix has reason to fear and does fear that the balance 
of said estate, real and personal, of said Lewis Tumlin, deceased, 
will be wasted and lost unless she can obtain the aid of a court of 
equity for its protection, as the said Frank P. Gray is not only 
largely in debt but insolvent, outside of his liability to said estate. 

Your oratrix, therefore, in consideration of the premises, waiving 
discovery from all and each of the several defendants hereinafter 
named, prays that the State’s writ of subpcena may issue directed to 
the said Frank P. Gray, Cora M. Gray, John W. Gray, N. B. Tumlin, 
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Abda Johnson, William T. Wofford, J. C. Wofford, A. P. Wofford, 
James M.Veach, Edwin. M. Price, Noah King, John 8S. Leake, Thomas 
W. Leake, Thomas Tumlin, A. C. Trimble, Joel H. Dyer, W. W. Rich, 
Nelson Gilreath, John J. lloward, mt. da hovers, W. i. Benham, ¥ 
M. Ford, all of said county: A. W. Mitchel!, of the county of Ful- 
ton, and Henry U. Ramsaur. administrator On the estate of wi ht. 
Ramsaur; J. G. B. Erwin, and Henry C. Erwin, all of the county of 
(;ordon, in said State. 

Your oratrix further prays that the State’s writ of injunction may 
issue directed to the said Frank P. Ciray, enjoining and restraining 
him irom colle eting or rece iving any of the assets of sald estate, or 
In any manner selling or disposing of the same, or prosecuting said 
application for leave LO St || said lands, or advertising the Satie for 

} attempting to sell the same, or otherwise inter- 
meddling with the affairs and business of said estate; and that the 
State's writ of Injunction Nery also issue directed to the said rank 
P. Gray and John W. Gray, enjoining them from selling or other- 
wise encumbering said cotton mill at Adairsville, Georgia; and that 
the State’s writ of injunction may issue to the said Cora M. Gray, 
her from selling or encumbering said 
r from collecting or transferring 


sale. or selling or 


ame) 


enjoining and restraining 
farm in the State of Mississippi, } 
said two mortgages upon said eotton factory in this bill deseribed. 
And your oratrix further prays that, pending the foregoing appli- 
and until your oratrix’s prayers ever be heard 


cation for Injunctio 
htsand interests and the rights and 


1] 
I: her ris 


’ 
= 


according to law 
1159/ interests of said estate may be protected by a suitable re- 
straining order. 

Your oratrix further prays that a receiver may be appointed to 
take charge ol thr prope ruy ana assets of sald estate, with authority 
to collect them and distribute them under the direction of the court. 

Your oratrix further prays that, pending this bill, an auditor may 
| state an account of the assets of said estate 
going into the hands of said Frank P. Gray, and of his disburse- 
and to take an account of the waste aforesaid 


ments and expenses, | 
and when it was committed. and also to state an account between 


your oratrix and said Gray as administrators of said estate. 
Your oratrix further prays that upon the final trial of said case she 
eC a deeree IO] such Stim as may Lye found due her trom said 


be appointed to take sLiie 


Le 


may ha 
Frank P 
that said Cora M. Gray may bedeclared to hold said mortgage on said 
cotton mills and said J. W. and F. P. Gray the equity of redemp- 
tion thereto as trustees for the satisfaction of your oratrix’s claim, 
and that the respective liabilities of the sureties Ol said several 
bonds may be fixed by decree of the court. 

Your oratrix further pravs that she may have such other ‘and 
further relief as her case may require and Is equitable and usual in 
such cases;. and your oratrix will ever pray, ete. 

JAMES B. CONYERS, 
GRAHAM & FOUTE, 


Complainant's Solicitors. 


Gray, and, if necessary for the satisfaction of such decree, 
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Exnuisir “ A.” 
CFEORGIA, DRartow ¢ ounty : 


Know all men by these presents that we, Frank P. Gray and N. 
B. Tumlin, principals; A. Johnson, W. T. Wofford, John W. Gray, 
James M: Veach,and E. M. Price, securities, are held and firmly 
bound unto the ordinary of said county and his successors in office 
in the sum of two hundred thousand dollars; to the payment of 
which, well and truly to be made, we bind ourselves and heirs, ex- 
ecutors and administrators, firmly by these presents. 

Subscribed with our hands and sealed with our seals this llth 
dav of June, 1875. 

The condition of the above obligation is such that whereas the 
above-bound Frank P. Gray and N. B. Tumlin have this day ap- 
plied to J. A. Howard, ordinary of said county, for and have ob- 
tained temporary letters of administration of the goods and chattels, 
rights and credits of Lewis Tumlin, deceased: Now, if the above- 
bound Frank P. Gray and N. B. Tumlin shall carefully collect and 
preserve from waste or loss all the goods, chattels, and effects of the 
said Lewis Tumlin, deceased, and shall make or cause to be made 
a true and perfect inventory of all such estate, and, the same being 
so preserved, do surrender up such estate and effects, with the inven- 
tory aforesaid, unto the legal and proper administrators on or before 
the tirst Monday in August next, or so soon thereafter as the ordi- 

ry shall direct, with all his other actings and doings therein, and 
faithfully perform the trust reposed in him, then this obligation to 
be void; otherwise to remain in full force in law. 

FRANK P. GRAY. Ss 
N. TUMLIN. 


rif) 
araea 


7 § 
A. JOHNSON. La 
WM. T. WOFFORD. [1. s. 
JOHN W. GRAY. [1.8] 
JAS. M. VEACH., L. 


| ao : 
EDWIN M. PRICE, [1.51 


By WM. T. WOFFORD, [1. s.] 
Attorney-in- Fact. 


Tested and approved by— 


J. A. HOWARD, Ordinary. 


GEORGIA, Bartow ounty : 


[, J. A. Howard, ordinary in and for said county, hereby certify 
that the within is a full, true, and complete copy of the temporary 
administrators’ bond of F. P. Gray and N. b. Tumlin, temporary 
administrators of Lewis Tumlin, deceased, as of file in the ordi- 
nary’s oftice of said county. 

Witness my hand and seal this December 3, 1580. 


J. A. HOWARD, Ordinary. 


21—454 
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11592 EXHIBIT “ B.” 
STATE OF GEORGI A, Bartow County . 


Know all men by these presents that we, Frank P. Gray and 
John A. Erwin, as principals, and William T. Wofford, Abda John- 
son, John W. Gray, James M. Veach, Noah King, Edwin M. Price, 
A. ©. Trimble, Joel H. Dyer, W. W. Rich, James C. Wofford, Nelson 
Gilreath, John J. Howard, A. W. Mitchell, Thomas Stokely, R. L. 
Rogers, L. R. Ramsaur, J. G. B. Erwin, Henry C. Erwin, W. I. Ben- 
ham, John 8S. Leake, and ‘Thomas Tumlin, as securities, are held 
and firmly bound and obligated unto the honorable the ordinary of 
said county for the time being, and his successors in office, in the 
sum of six hundred thousand dollars, to be paid to the said ordinary, 
his successors in office or assigns; for which payment, well and truly 
to be made and done, we bind ourselves, jointly and severally, and 
each of our heirs, executors, and administrators, firmly by these 
presents. 


Sealed with our seals and dated at Cartersville this 2d day of 
August, A. D. 1875. 


The conditions of the above obligation are such that if the above- 
bound Frank P. Gray and John A. Erwin, administrators of the 
goods, chattels, and credits of Lewis Tumlin, deceased, do make a 
true and perfect inventory of all and singular the goods, chattels, 
and credits of the said deceased which have or shall have come to 
the hands, possession, or knowledge of the said Frank P. Gray and 
John A. Erwin, or in the hands or possession of any other person 
or persons for them, and the same so made do exhibit in the court 
of ordinary of said county when they shall be thereunto required, 
and such goods, chattels, and credits do well and truly administer 
according to jaw, and make a just and true account of their actions 
and doings therein when required by the superior court or the ordi- 
nary for the said county; and all the rest of the goods, chattels, 
and credits which shall be found remaining upon the account of 
the said administration, the same being tirst allowed by the said 
court, shall deliver and pay to such persons, respectively, as are en- 
titled to the sume by law. And it it shall hereafter appear that any 
last will and testament was made by the said deceased, and thesame 
be proved before the court, and the executors obtain a certificate of 
the probate thereof, and thé said Frank P. Gray and John A. Erwin, 
as in such case if required, render and deliver up the said letters of 
administration, then this obligation to be void; else to remain in 
full foree. , 

. 2- “eee ip 

JOHN. A. ERWIN. L. 

WM. T. WOFFORD. TL. 8, 
ABDA JOHNSON, Oo 
W. W. RICH. I 


oy 
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And the following persons, to wit: 


JOHN W. GRAY, fr. 8.) 
JAMES M. VEACH, IL. 8. 
NOAH KING, . a 
A. C. TRIMBLE, 'L. 8.) 
EDWIN M. PRICE, rh. 8.) 
JOEL H. DYER, LL. 8. | 
By their attorney-in-fact, WM. T. WOFFORD. tL s. 
JOHN S. LEAK, LL. 8. 
NELSON GILREATH, Tt. S. 
J. C. WORRFORD, L. 8.] 
J. J. HOWARD, TL. 8. 
A. W. MITCHELL, rh. 8] 


‘ By J. J. HOWARD, 
Attorney-in- Fact. 
THOMAS STOKELY, — ft. 8] 
ROBERT L. ROGERS, [ts] 
By J. J. HOWARD, 
Attorney-in- Facet. 


L. R. RAMSAUR, [L. 8. 
J. G. B. ERWIN, t . 
H. C. ERWIN, in. s.| 
by their attorney-in-fact, H. C. RAMSAUR. fy s. | 
W. I. BENHAM. L. 8. 
THOMAS TUMLIN. f . 


Signed, sealed, and delivered in presence of— 


J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County: 


[, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complete copy of the admin- 
istrators’ bond of Frank P. Gray and John A. Erwin, administra- 
tors of Lewis Turmlin, deceased, dated 2d day of August, 1875, as 
appears of tile and reeord in the ordinary 8 office of said county. 

W itness my hand and seal of office this 14th day of October, 1880. 

J. A. HOWARD, Ordinary. 
EXHIBIT C. 
GEORGIA, Bartow County: 

Know all men by these presents that we, Frank P. Gray, princi- 

pal, and Abda Johnson, Wm. T. Wofford, FE. M. Price, Noah King, 

W. W. Rich, John W. Gray, John S. Leake, Nelson Gilreath, 
1139) J. C. Wofford, T. W. Leake, sureties, are held and firmly 

bound unto J. A. Howard, ordinary for said county, and his 
successors in oftice, in the just and full sum of one hundred and 
forty thousand dollars ; for the payment of which sum to the said 
ordinary and his successors in office we bind ourselves and heirs, 
executors and administrators, jointly and severally, firmly by these 
presents. 
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Sealed with our seals and dated this second day of May, in the 
year eighteen hundred and seventy-six. | 
The condition of the above bond is such that whereas Krank P. 
Gray and John A. Erwin were heretofore, to wit, on the second day 
of August, A. D. elgliteen hundred and seventy-five, appointed ad- 
ministrators of the estate of Lewis Tumlin, late of said county, de- 
ceased, and gave bond and security in terms of the law ; and 

Whereas on the twelfth day of April, A. D. 1876, said John A. 
Erwin filed an application before the ordinary of said county to be 
permitted LO resign his office of administrator on acconnt of his bad 
health and physical infirmity, and said application having been 
heard and his resignation allowed, an order having been passed by 
said court requiring said Frank P. Gray to give a new bond and 
security in the sum of one hundred and forty thousand dollars: 

Now, if the above bound Frank P. Gray shall well and truly ad- 
yoinister the goods and chattels, rights and eredits, lands and tene- 
ments, of the said Lewis Tumilin, deceased, which remains to be 
administered, and which have come to the hands, Posst sslon, or 
knowledge of the said Frank P. Crray, or in the hands or possesslon 
of any other person or persons for him, and the same do exhibit in 
the said court of ordinary, when he shall be thereunto required, and 
such goods, chattels, and credits do well and truly administer ae- 
cording to law, and do make a just and true account of his actings 
and doings therein when he shall be thereunto required by the court 
of ordinary of said county, and all the rest of the goods and chattels 
and eredits which shall be found running upon the account of said 
administration, the same being first allowed by the court, shall de- 
liver and pay to such person or persons, respectively, as are entitled 
to the same by law; and if it shall hereafter appear that any last 
will and testament was made by said deceased and the same be 
proved before the court and the executor obtain a certificate of 
probate thereof and the said Frank P. Gray do in such CUSse, if re- 
quired, render and deliver up the said letters of administration, 
then this obligation to be void ; else to remain in full force. 


PRANK P. GRAY. L. & 
ABDA. JOHNSON, Jar 
WM. TT. WOFFORD. L. & 
EDWIN M. PRICE, L. & 
NOAH KING, ® 
W. W. RICH, b & 
J. W. GRAY, L. @ 


By W. TT. WOFFORD, 
Altorne Y-IN- Fact. 
|. C. WOFFORD. sii. 8.) 
JOIN S. LEAKE, s. | 
by JOHN W. WOFFORD, 
Altorn etn Fact. 
THOMAS W. LEAKE, [t. s.] 
by JOUN W. WOFFORD, 
Atlorn y-in-Facet. 
NELSON GILREATH.  [1. s.] 


poo 
et 


° 
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Attested and approved by— 
J. A. HOWARD, Ordinary. 


STATE OF GEORGIA, Bartou County : 


[, J. A. Howard, ordinary in and for Bartow county, do hereby 
certify tliat the within ts a full, true, and complete copy of the ad- 
ministrstor’s bond of Frank P. Gray, administrator of Lewis Tum- 
lin, deceased, dated 2d day of May, IS;6,as appears of file and record 
In the ordinarv’s office of suid county. 

Witness my hand and seal of office this 14th day of October, 1880. 

J. A. HOWARD, Ordinary. 


“Exuisit D.” 


GEORGI ie BRartou County ba 


Know all men by these presents that we, Frank P. Gray, prin- 
cipal, and Nelson Gilreath, A. P. Wofford, Thomas Tumlin, Abda 
Johnson, Noah King, F. M. Ford, John 8S. Leake, Thomas W. Leake, 
and John .W. Gray, securities, are held and firmly bound unto J. A. 
[loward, ordinary of said county, and lis successors in office, in the 
just and full sum of one hundred and forty thousand dollars; for 

the payment of which sum to the said ordinary and his. 
1150 suceessors in office we bind ourselves, our heirs, executors, 

and administrators, jointly and severally, firmly by these 
presets. 

Sealed with our seals and dated this 13th day of October, A. D. 
IS77. 

The conditions of the above bond are such that whereas Frank P. 
Gray gave bond and security as the sole administrator of Lewis Tum- 
lin, deceased, for the sum of one hundred and forty thousand dollars, 
Si bond dated the 2d day of May, A 1) LS76, his co-administrator, 
John A. Erwin, having resigned his trust, which resignation was 
allowed by order of the court of ordinary of said county; and whereas 
Wm. T. Wofford, James C. Wotford, and Wilham W. Rich, three of 
the securities for the said Krank g Grray, as administrator afore said, 
on said administrator’s bond, dated 2d day of May, 1876, filed an 
application for relief from all future lability on said administrator's 
bond in the court of ordinary of said county on the 23d of March, 
IS77, making charges of mismanagement, ete.; and whereas at the 
October term, 1877, of said court said William T. Wofford, James C. 
Wofford, and William W. Rich withdrew their charges of misman- 
agement, and claimed their release from liability on said bond as 
matter of right, and the said court of ordinary at said term having 
passed an order relieving said securities from all further lability on 
said bond, and requiring said Frank P. Gray to give new bond and 
security In the sum of one hundred and forty thousand dollars: 

Now, if the above-bound Frank P. Gray shall well and truly ad- 
niinister alf the goods and chatt Is, rights and credits, lands and 
tenements, of the said Lewis Tumlin, de ceased, which remain to be 
administered, which have or shall come to the hands, possession, or 
knowledge of the said Frank P. Gray, or in the hands or possession 
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of any other person or persons for him, and the same do exhibit in 
the said court of ordinary when he shall be thereunto required, and 
such goods, chattels, and credits do well and truly administer accord- 
ing to law, and do make a just and true account of his actings and 
doings therein when he shall be thereunto required by the court of 
ordinary of said county, and all the rest of the goods, chattels, and 
credits which shall be found remaining upon the account of said 
administration, the same being first allowed by the court, shall de- 
liver and Pay to such person OF Persolls, respectively, as are entitled 
to the same by law, and if it shall hereafter appear that any last 
will and testament was made by said deceased, and the same be 
proven before the court, and the exeeutor obtain a certificate of 
probate thereof, and the said rank -P. Gray do in such Case, if re- 
quired, render and deliver up said letters of administration, then 
this bond to be void; else to remain in full force. 


FRANK P. GRAY. = [is 
N. GILREATH. [te 8. 
A. P. WOFFORD. rh. s 
THOMAS TUMLIN, — [t.s.] 


— 


By his attorney-in-fact, A. P. WOFFORD. 


A. JOHNSON. [n.s 

NOAH KING, rr. ‘ 
Dy his attorney-in-lact, ABDA JOHNSON, 

Fh. M. FORD. fr. s.] 

JOHN S. LEAKE. = ' 

THOMAS W. LEAKE. Ho " 

JOUN W. GRAY, hes. 


by his attorney-in-fact, A. P. WOFFORD. 


Attested and approved: by— 
J. A. TOWARD, Ordinary. 


STATE OF GEORGIA, Bartow County 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complet sony of the admin. 
istrator’s bond of Frank VP. Gray, administratot of Lewis Tumlin, 
deceased, dated 15th day of October, A. D, 1877, as appears of file in 
the ordinary’s otlice of said county. 

Witness my hand and seal of the office this 14th day of October, 
LSSQ. 

a HOWARD, Ordinary. 
Georaia, Bartow County: 

Know all men by these presents that we, rank ¢ Gray, as prin- 
cipal, and A. P. Wofford, John 8S. Leake, Thomas W. Leake, F. M. 
Ford, John W. Gray, N. Gilreath, Abda Jolnson, as securities. are 
held and firmly bound unto J. A. Howard, ordinary of said county, 
and his successors in office, in the just and full sum of one hundred 
and forty thousand dollars; for the payment of which sum to the 
said ordinary and his suecessors in othee we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. - , “< 
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Sealed with our seals and dated this 6th day of May, 1878. 
The conditions of the above bond are such that whereas 
11391 Frank P. Gray gave bond and security as the sole adminis- 
trator of Lewis Tumlin, deceased, for the sum of one hundred 
and forty thousand dollars, said bond dated 13th day of October, 
1877; and whereas Noah King, one of the securities of the said 
rank P. Gray, as administrator as aforesaid on said administrator's 
bond, dated L3th October. LS77, filed citi application for relief irom 
all further lability on said administrator's bond in the court of 
ordinary of said county on the 12th day of February, 1875, on ac- 
count of extreme old uge and feeble health; and whereas at the 
March term of said court of ordinary, L875, said court of ordinary 
passed an order relieving said Noah King, iis security, from all 
further liability on said bond, and requiring said Frank P. Grav to 
give new bond and security in the sum of one hundred and forty 
thousand dollars: 

Now, if the above-bound Frank P. Gray shall well and truly 
administer all the goods and chattels, rights and credits, lands and 
tenements, of the said Lewis Tumlin, deceased, which remain to be 
administered and which have or shall come to the hands, possession, 
or knowledge of the said Frank P. Gray, or in the hands or posses- 
sion of any other person or persons for him, and the same do CX- 
hibit In the said court of ordinary when he shall be thereunto 
required, and such goods, chattels, and credits do well and truly 
administer according to law, and do make a just and true account 
of his actings and doings therein when he shall be thereunto re- 
quired by the court of ordinary of said county, and all the rest of 
the goods, chattels, and credits which shall be found remaining upon 
the accounts of said administration, the same being first allowed 
DV the court, shall deliver and pay LO such Prersoll or persons, 
respective ly, as are entitled to the same by law, and if it shall 
hereafter uppear that any last will and testament was made by said 
deceased, and the same be proven before the court, and the executor 
obtain a certificate of probate thereof. and the said Frank P. Gray 
do in such case, if required, render and deliver up said letters of 
administration, then this bond to be void; else to remain in full 
force. 

FRANK P. GRAY, — [1. 8. | 

A. P. WOFFORD, | he @s 

JOHN S. LEAKE,  [.s. 

THOS. W. LEAKE, [t.s. 

By A. P. WOFFORD, 

The ur Attorney-in- Fact. 

i. M. FORD. L. 8 

J. W. GRAY, ie “4 

By his attorney-in-fact, A. P. WOFFORD. 
N. GILREATH. L. s. 


Attested and approved by— 


J. A. HOWARD, Ordinary. 
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STATE OF GEORGIA, Bartow County : 


I, J. A. Howard, ordinary in and for said county, do hereby cer- 
tify that the within is a full, true, and complete copy of the admin- 
istrator’s bond of Frank P. Gray, administrator of Lewis Tumlin, 
deceased, dated 6th day of May, 1878, as appears of file in the 
ordinary’s office of said county. 

Witness my hand and seal of this office 14th day of October, 
1LSSQ. , : 
J. A. HOWARD, Ordinary. 
STATE OF GEORGIA, Bartow County: 

To Frank P. Gray, Cora M. Gray, John W. Gray, N. B. Tumlin, 
Abda Johnson, William T. Wofford, J. C. Wofford, A. P. Wofford, 
James M. Veach, Edwin M. Price, Noah King, John 8S. Leake, 
Thomas W. Leake, Thomas Tumlin, A. C. Trimble, Joel H. Dyer, 
W. W. Rich, Nelson Gilreath, John J. Howard, R. L,. Rogers, W. 
I. Benham, F. M. Ford, all of said county; A. W. Mitchell, of the 
county of Fulton: Ilenry (. Ramsaur, administrator on the estate 
of L. R. Ramsaur; J. G. Bo Erwin, and Henry C. Erwin, ali of the 
county of Gordon, Greeting : 
lor certain causes, to be made known by the bill of complaint of 

Lula T. Lyon for account, ete. filed in the clerk’s office of the 

superior court of said county, on the chancery side of said court, in 

which the said Lula 'T. Lyon 1s complainant and you are the defend- 
ants— 

We command you that, laying all other business aside, tat you 
be and appear before me, at our superior court, to be held in and 
for said county on the second Monday in January next, to answer 
unto all such matters and things as then and there may be charged 
against you, and to stand to and abide such further order and decree 
as may be had in the premises. 

Witness the Hlonorable C. D. MeCutchen, judge of said court, 
this December 10, 1880. 


Fr. M. DURHAM, Clerk. 


1140 10th Int’'y. Have you not each a copy like this in your 
possession ; if so, attach it to your answers, and if you cannot 
state, why not? 

llth —. Examine the annexed printed paper or pamphlet and 
state whether you did not read the same at — same time, in Decem- 
ber, 1880, or Jan’y, 1881. 

l2th Int’y. Look specially at that part of it in brackets on the 2d 
and 3d pages, beginning at 19th line of 2d page and ending at the 
lith line of 3d page, and say if you did not then read that- allega- 
tion In a printed paper served on you. : , 

Isth Int’y. Look also on “ Exhibit B” to said bill, as printed on 
page 17 of the annexed pamphlet, and the printed signatures on 
page 18, and state if such printed exhibit was not to the bill served 
on you at the instance of Lula T. Lyon. ; 

GRAHAM & GRAHAM, 
| Complis’ Solicitors. 
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“EXuHIpit A.” 
GEORGIA, Gordon County : 


Know all men by these presents that I, John G. B. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsouer, 
of the county of Bartow & State —, my lawful attorney to sign my 

name as security on a bond to be given by J. A. Erwin & F. 
1] 1] -, Grray, administrators Ol the estate of Lewis Tumlin. late of 
Bartow Co., dee’d, for six hundred thousand dollars for the pur- 
poses therein expressed in said bond, and my name so signed under 
this power of attorney shall be as binding on me as if I had person- 
ally signed the same. 
J. G. B. ERWIN. 
This 22 July, 1875. 


A. J. HUTCHISON, J. P. 


Recorded in book of bonds, page 341, August 4th, 1875. 
J. A. HOWARD, Ordinary. 


1142 Bill. 
STATE OF GEORGIA, Gordon Covnty: 
In Circuit Court of U.S. for Northern District of Georgia. 
J. L. Rice & Wire ws. F. P. Gray et al. 


By virtue of a commission issuing out of the honorable circuit 
court of the United States for the northern district of Georgia, to us 
directed, we have caused J. G. B. Erwin and H. C. Erwin, the wit- 
nesses in said commission named, to come before us, and, being duly 
sworn true answers to make to the interrogatories to said commis- 
sion annexed, depose and answer as follows: 

To the first int’y witnesses answer: At Fairmount, in Gordon 
county, Georgia. 

To second int’y both witnesses answer: About fourth cousin. 

To 3d int’y witnesses answer: They each signed a power of at- 
torney similar to copy annexed to interrogatories, at Fairmount, at 
instance of John A. Erwin. The power of attorney signed differed 
from the copy annexed to interrogatories in that the ones signed by 
witnesses did not have the words “as one of the” stricken and the 
words “& F. P. Gray” interlined. J. A. Erwin wrote the powers of 

attorney. 
1145 To 4th int’y both witnesses answer: The power of attorney 
annexed to interrogatories marked “A” is a true copy of the 
power signed, except as to the erasion of the words “as one of the” 
and the interlineation of the words “ & F. P. Gray.” 

To 5th int’y both witnesses answer: Changes were made, to wit, 
the words “as one of the” were erased and the words “& F. P. 
Gray” interlined, and without the knowledge, cousent, or authority 
of witnesses. 

22—484 
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To 6th int’y H. C. Erwin answers: I went with Judge McCutcheon 
from Calhoun on the 10th day of Sept., 1583, to Cartersville to 
examine the papers in the office of ordinary. We found those 
powers of attorney, to wit, one signed by myself, one by J. G. B. 
Erwin, and one by L. A. Ramsouer, and the changes indicated in 
answers to the 4th & 5th interrogatories had been made in each one 
of them. On that, the 10th day of September, was the first infor- 
mation or knowledge I had of any change or alteration in the powers 
of attorney. 

To 6th int’y J. G. B. Erwin answers: The first information | had 

of any change in the power of att’y signed by myself or any 
1144 one else was after the return of my brother, H.C. Erwin, and 
Judge McCutcheon from Cartersville on the 10 day of last 
Sept’r. That was the only power of attorney I ever saw or signed. 


| yn margin |: Objected to; ruled out. 


To 7th int’y J. G. B. Erwin answers: Before I signed that power 
of attorney John A. Erwin came to my house for the purpose of 
getting me to sign his bond as an administrator of Lewis Tumlin’s 
estate. He told me that he and Frank P. Gray were going to ad- 
minister on the Tumlin estate. I told him (J. A. Erwin) that 
Frank Gray was a young man and wild; that one or more chal- 
lenges had passed between him and others, and for these reasons | 
would not sign a bond for Gray, but had no objection to signing — 
bond for him (J. A. Erwin). John A. Erwin then told me was mak- 
ing up his own bond—getting his own bondsmen, and that Gray 
was getting his; and he further said that, in order to give a good 
bond, he thought best to ret his relatives to sign first, and for that 
reason he came to see me and my brother and to his bro.-in-law, 


LL. R. Ramsaur-. I never did sign in any other view than simply 
as J. A. Erwin, bondsman. 
L145 ‘To Ist int’y both witnesses answer: They had no knowl- 


edge or information of any alteration or change 1 the 
powers of attorney till the time indicated in their answers to 6th 
direct interrogatory, to wit, on 10th Sept’r last, and after John A. 
Erwin did not inform either of the witnesses that the change or al- 
teration had been made. HH. C. Ramsauer never informed either of 
the change or alteration. Witnesses cannot say that they concealed 
the change; they were not informed of it. | 
To 2d X int’y J. G. Bb. Erwin answers: J. A. Erwin told me, as I 
have before wiisWwe red. w lie 1} he came to ret me to Lo upon his bond, 
that he and Gray were going to administer—not that they had ob- 
tained letters of administration. I heard from various sources 
afterwards that Erwin and Gray did obtain letters of administration. 
[ saw John A. Erwin oceasionally during the time he was 
1146 acting as an administrator, but don’t recollect that he ever 
mentioned the object of his administration. I heard fre- 
quently that he and Gray were administrators on the estate of 
Tumilin. 
To 2d X int’y H.C. Erwin answers: John A. Erwin did not tell 
me that he and Gray had obtained letters of administration on 
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Tuimlin’s estate; [ heard from various sources that they did. I saw 
Erwin very seldom after his appointment, or while he was acting 
administrator. I had heard that they were winding up that estate. 

To 3d X int’y J. G. B. Erwin answers: | saw Erwin occasionally 
during the period mentioned; don’t know how often; lived twenty 
miles off. I never heard him speak of the administration. I know 
| had signed a letter of attorney authorizing my name to be signed 
to his bound. I did know, from general hearsay, that Gray was act- 
ing with him. 

To 3d X int’y H. C. Erwin answers: | can’t tell; don’t know; 
don’t know that I saw him at al! during the period mentioned in 

interrogatory; never hea-d him speak of the administration. 
1147 I knewI had authorized my hame signed to his bond I 
heard Gray was acting as administrator also. 

To 4th X int’y both witnesses answer: They oniy know that they, 
by power of attorney, had authorized their names to be subseribed 
to a bond for J. A. Erwin, as one of the administrators of Lewis 
Tumlin’s estate; that Gray and Erwin were to be, as they heard, and 
never did know, nor do they now know, but that each administrator 
could make his individual bond, provided lis sureties were consid- 
ered able to secure the estute. 

To 5th X int’y both witnesses answer: They did not. 

To 7th X int’y both witnesses answer: They knewand know that 
they ‘iad authorized their names to be signed as securities upon a 
bond for John A. Erwin; that the bond, as recited in the letter of 
attv. was to be for S600.000.00. 

‘To Sth X Int’yv both witnesses answer They know of no probable 
liability on bond of both to complain about; that they had only 

agreed to become sureties for Erwin, and were never informed 

1148 that they were subscribed as sureties upon bond of both. 
To 9th X int’y both witnesses answer: Such paper was 
served on them in December, 1880, or in January, 1S8—; they did. 

To 10th X int’y both witness answer: They each had a copy, but 
cannot attach them for the reason that they have been destroyed, 
lost, or mislaid and cannot be found. 

To 11th X int’y both answer: They did 

To 12th X int’y both witnesses answer: They did. 

To 13th X int’y both answer: They did. 

J. = 


. ERWIN. 
H. ©. ER 


WIN. 


Answered, sworn to, & subscribed before us this 17 day of Oct.., 
1853, at Calhoun, Gordon Co., Georgia. 
W. R. RANKIN, [t.8.] 
f ommissione T. 
J. D. TINSLEY, [1.s.] 


(ommissivoner. 
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1] i Appl of John A. Kru in for Leave 10 Pi sigur as (ire of the 
Adm 'rs of Le if yx Tumlin. Deed. 


Bartow Supe ior Court. 


Joun A. Erwirx, Adm’r on the Estate of Lewis Tumlin, Deceased, 
7 


Frank P. Gray, Adm’r Mary L. Tumlin, et ad. 
On appeal from the court of ordinary. 


Trial, and verdict rendered for pl’ff, John A. Erwin, at July term, 
S76. 

Now, in Bartow superior court, January term, 1884, comes Luke 
Ly. Peake, who Is the duly lp oy} Nnted adm r Ol) the estate of John A. 
Erwin, late of Rhea county, in the State of Tennessee, dec’d, and 
says that the said John A. Erwin, the intestate of movant, was a 
reside nt of the county of Rhea, State of Tennessee, at the time of 
his death, and that movant’s intestate, said John A. Erwin, was the 
same identical John A. Erwin who was the applicant for leave to 
resign his oflice as one of the administrators on the estate of Lewis 
‘Tumlin, dee’d, in the case above state d., 

And movant shows and says that said John A. Erwin’s appliea- 
tion for leave to-resign his office as one of the administrators on the 
estate of Lewis Tumlin, deceased, was duly filed in the court of or- 

dinary of Bartow county, citation was duly issued, and the 
L150 heirs and distributees of sid estate cuni into said court of 

ordinary and resisted his said application, and at the tern of 
said court of ordinary (1S76) said court of ordinary granted this 
application and allowed his resignation, from which judgment of 
the court of ordinary an appeal was taken by some of the heirs and 
distributees of said esiate to the superior courte: that the lhe irs who 
entered said appeal were Lula T. Lyon, Napoleon Tumlin, Mary L. 
Tumlin, of said county,and Ada 8S. Rice, of the State of Tennessee ; 
that the other heirs of said estate, to wit, George Henry Tumlin, 
Lewis T. Erwin, and Cora Gray, did not enter and appeal from said 
judgment of the court of ordinary; that said Mary L. Tumlin was 
the widow of said Lewis Tumlin, dee’d, and said Lewis T. Erwin 
was the only child of Mrs. Erwin, the deceased daughter of said 
Lewis Tumlin, deed; the other heirs named were the children of 
said Lewis Tumilin, dee'd : that, pending sald appeal In Bartow 
superior court, said Mary L. Tumlin, on her own motion, caused 
her name by order of court to be stricken — as one of the appel- 
lants in said case at the July term, IS76. Said cause was ceter- 
mined by a jury on the trial by a verdict in favor of said John A. 
Erwin, which verdict was duly entered, as now appears upon the 
minutes of this court, and on which verdict a judgment was then 

and there entered and signed vp Upon the original papers 
11] n said CASC by Warren Aiken & Son, att vs for said John A. 

Erwin, as movant has reason to believe: that at the same 
time the appellants applied for and obtained from this court an or- 


, ’ 
gr 


2. 
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der allowing them — days within which to prepare an motion for 
hew trial and to file a brief in said case; that the time allowed by 
said order expired without any motion for new trial being made or 
brief of evidence being filed, and no further step being taken by 
said appellants, nor proceedings had in this court in said case ; and 
movant shows to this court ‘that the appeal papers in said ease lave 
never been recorded by the clerk of this court, and that the same 
have been lost from the clerk’s office, and movant files herewith a 
copy of said appeal papers and the judgment, signed, the verdict in 
said case, marked Exhibit “ A,” which he moves court to establish 
in lieu of the lost original; if movant should be unable to satisfy 
ourt that the judgment alleged to have been entered upon said 
verdict was not, In fact, so entered by the att) of the said John A. 
Erwin and signed, then he moves th: it the balance of the reeord and 
papers 1 said case herewith filed be established by order of this 
court in lieu of the lost original, the same being the copies of said 
original, and that the court now enter or allow to be entered a judg- 

ment nmure pro fune Upon such verdict, in accordance with the 
1152 true meaning and legal effect of the same; and if this court 

deems it proper that notice be served of this motion upon the 
applicant in said case on all the heirs of Lewis Tumilin, dee’d, 
movants pray- that an order nisi be prant d requiring them to show 
cause, at such time as the court may direct, why the order asked for 
by movants should not be granted by this court. One of said heirs, 
to wit, _ S. Rice, resides in Nashville, State of Tennessee, and G. 

Tumil sq., of this county and State, was the att'y of appel- 
adi of onto in this case, and movant prays, as she resides bevond 
th jurisdiction of this court, that service of this application be per- 
fected by serving notice upon her counsel. 

And movant shows that James M. Neil, Esq., is the onty legal 
represe ntative of the estate of Lewis Tumlin, dee'd, he having Pos- 
session of said estate in the capacity of receiver 

(nd movant prays notice be given to said Neil, so that he may, 
if he elects so to do, come in and resist this application. 

Pp, L. MYNATSI, 

C. D. McCUTCHEN, 

MILNER ann HARRIS, 
Alt’ ys for Appl. 


‘ 
’ 
' 
‘ 


Bartow Superior Court. January Term, 1884. 


(ny reading the foregoing application it 1s ordered by the court 
that all the heirs and distributees named in said application 

1153 do show cause before me at the present term of the Bartow 
superior court, on the 9th day of Feb’y, 1884, or before such 

judge as nay be then presiding and rere Lo try the Sumc, why 
the record in said ease should not be established in lieu of ‘the lost 
origina] PALpPers, and why the judgment ALeL Le pro lune should not be 
ents red up Upon said verdict iis prayed ior, and that service be per- 
fected on the parties aforesaid or on the attorneys of the parties in 
said appeal suit, and that said James M. New, receiver, he be also 
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served so as to afford him notice that he may appear and resist if 
he elects so to do, and if for any reason this cause cannot be heard 
for the want of time to perfect service, then to be heard as soon 
thereafter as service can be perfected and counsel Call be heard at 
any adjourned or subsequent term of this court. 
Granted In open court Keb’y 2d, 1884! | 
J. B. ESTES, 
P S. U., N. E. O 
Minutes F, pages 500, 501, & 502. 
liled in office Feb’y 2d, 1884. 
| F. M. DURHAM, 
Vk S. ©. 
L154 Exuipit “ A.” 
GEORGI ¥ Bartou County : 
Court of Ordinary, Bartow County. Regular Term, May Ist, 1576. 


To the ordinary of said county: 
The petition of John A. Erwin, of said county, showeth that Frank 
P. Gray, of said county, and your petitioner were appointed admin- 
istrators on the estate of Lewis Tumlin, deceased, late of said county, 
who died in said county intestate, and that letters of administration 
issued to said Frank P. Gray and your petitioner on the first day of 
August, 1875: that said Lewis Tumlin left as his heirs-at-law and 
distributees of his estate his widow, Mrs Mary La. Tumilin, Napoleon 
Tumlin, Mrs. Lula T. Lyon, wife of Thomas J. Lyon, Mrs. Cora 
Gray, wife of Frank P. Gray, George Henry Tumlin, a minor, and 
Lewis T. Erwin; that Mrs. Cora Gray is a minor, and that her 
husband, Frank P. Gray, is her guardian; that your petitioner has 
been revularly appointed and qualified, and elven bond and security 
as guardian of George Henry Tumlin and Lewis T. Erwin, 
and that all of said heirs-at-law and distributees of the estate 
of said Lewis Tumlin, dee’d, reside in said county; that Ada 8. 
Rice, wife of James L. Rice, who resides in Nashville. in the 
State of ‘Tennessee, is also one of the heirs-at-law of said Lewis 
Tumlin and distributee of his estate, and your petitioner is 
1155) in bad health, and from his physical infirmity is unable to 
give that attention to the management of said estate that he 
otherwise would and that he ought to give as administrator; that 
most of the real estate belonging to said estate and — great portion 
of the personalty has been divided and delivered to the distributees 
of said estate; that Frank P. Gray, the co-administrator of your pe- 
titioner. is willing to give new bond and earry on said administra- 
tion of said estate alone. Your petitioner therefore prays that he be 
permitted to resign his office of administrator on the estate of said 
Lewis Tumlin upon a full and complete compliance with the law 
in such Cases made and provided ; and your petitioner prays that 
each of said heirs-at-law of said Lewis Tumlin hereinbefore named 
may be cited by your honor to be and appear before your honor on 
the first Monday in May next, then and there to show cause, if any 
they have, why your petitioner should not resign his office of ad- 
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ministrator as aforesaid on his complying with the law in such case 
made and provided. 

And your petitioner will ever pray, &c. 

April 11, 1576. 

JOHN A. ERWIN. 
GEORGIA, Bartow County 7 
ORDINARY'S OFFICE. 
To Mrs. Mary L. Tumlin, Napoleon Tumlin, Mrs. Lula T. Lyon, 
Frank P. Gray, and all other persons named in the foregoing 
1156 petition as heirs-at-law and distributees of the estate Lewis 
Tumlin, dee’d, and to the guardians of the minors named in 
said petition : 

You are hereby cited and required to appear at the court of ordi- 
nary to be held on the first Monday in May next, then and there to 
show cause, if any you have, why John A. Erwin, one of the admin- 
istrators on the estate of Lewis Tumlin, dee’d, should not be per- 
initted to resign the office as administrator of said estate for the 
cause set forth in said petition when the law in such cases made and 
provided is fully complied with; and it is further ordered that each 
of said heirs-at-law who are of full age and the guardians of the 
minor heirs be served with a copy of the foregoing petition and this 
citation, unless they should acknowledge service ten days before the 
ter appointed for hearing said petition and passing on the same. 

Given under my hand and seal of office this April 11, 1576. 

J. &. HOWARD, Ordinary. 


liled in office April 12, 1876. 


Due and legal service — hereby acknowledged of the within peti- 
tion and citation and further service waived. 
April loth, 1876. 
JOHN A. ERWIN, 
(juard. for G. H. Tumlin. 
JOHN A. ERWIN, 
Guard. for L. 7. Kru Ln. 
1157 FRANK P. GRAY, Adm’. 
FRANK P. GRAY, 


Guard. for Cora Gray. 


| acknowledge service of the within petition this April 17, 1876. 
ADA 8S. RICE. 
MARY L. TUMLIN. 
N. TUMLIN. 


Due and legal service of the within petition and citation is hereby 
acknowledged and further service waived. 
April 20, 1876. 
MARY L. TUMLIN. 
N. TUMLIN. 


176 JAMES M. VEACH ET AL. VS. ADA S. RICE ET AL. 


Served Mrs. Lula T. Lyon in person with a copy of the within 


petition and citation. 
April 20, 1876. 
G. L. FRANKS, 
Dep'ty Sif. 
GEORGIA, Bartow County : 


In person came before me, J. A. Howard, ordinary of said county, 
Harry J. Erwin, who, being duly sworn, on oath says that he did, 


on the 17th day of April, 1876, hand a copy of the foregoing and 


annexed petition of John A. Erwin and a copy of the citation, 


signed by the ordinary, J. A. Howard, to Mrs. Ada L. Rice in 
1158 person, a daugliter of Lewis Tumlin, late of said county, de- 

ceased, and at the said time said .Mrs. Ada S. Rice wrote the 
following on said original, to wit: “I acknowledge service of the 
within petition this April 17th, 1876,” and then and there signed 
her name to the same. 


HARRY J. ERWIN 


Sworn to and subscribed before me this Ist day of May, 1876. 
J. A. HOWARD, Ordinary. 


[, Frank P. Gray, one of the administrators of Lewis Tumlin, de- 
ceased, do hereby signify my willingness for John A. Erwin, my 
co-administrator of said estate, to resign for the reason set forth in 
his petition, | retaining the sole administration in my owh hame , 
and | do hereby propose to file such bond in furtherance of the 
same as the ordinary may deem proper in the premises. 

Done this the Ist May, LS7b, 

FRANK P. GRAY, 
Admy of Le i 18 Tumlin, Deed. 

Iiled in office May Ist, 1S76. 

J. A. HOWARD. Ordinary. 


115d A pplication of Administrator to iM sign thre Administration. 


Joun A. Erwix, One of the Adm’rs of Lewis Tumlin, Dee’d, 
Us. 
Frank P. Gray, Adm’r, Frank P. Gray, Guard, Mary L. Tumlin, 
Napoleon Tumlin, e? al., Heirs-at-Law, Xe. | 


Upon considering the above and foregoing application of Jolin A. 
Erwin, one of the administrators on the estate of Lewis Tumlin, 
dee’d, late of said county, for leave to resign his said office of ad- 
ministrator, and all the heirs-at-law of Lewis Tumlin having.-been 
duly served with citation to show cause why John A. Erwin should 
not be allowed to resign the ottice of administrator on the estate of 
Lewis Tumlin, dee’d, and all of said heirs being represented now 
before the court, and no sufficient cause being shown why said Erwin 
should not be allowed to resign his trust as administrator as afore- 
said, and it appearing to the court that the bodily health, phy sical 
infirmity, and the health of his wife are such that he is unable to 


le eel 
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give his attention to the management of the business of said estate, 
and Frank P. Gray being cited to appear before the court, and hav- 

ing been served with said citation and now coming before the 
1160 court and expressing a willingness to accept the office of ad- 

ministrator of the estate of Lewis Tumlin, dee’d, and it ap- 
pearing to the court that the ailowing of said Erwin to resign his 
oftice of administrator will not injure the interest of said estate in 
any way, it is, therefore, ordered and adjudged by the court that 
the resignation of the said John A. Erwin of the office of adminis- 
trator on the estate of said Lewis Tumlin, dee’d, be, and the same 
is hereby, allowed; and it is further ordered by the court and ad- 
judged by the court that Frank P. Gray, the co-administrator of the 
said John A. Erwin upon the estate of the said Lewis Tumlin, dee’d, 
be, and he is hereby, appointed and declared the sole administrator 
of the estate of the said Lewis Tumlin, dee’d, and the said Frank 
P. Gray is hereby required to give a new bond and security for the 
faithful administration of said estate in the sum of one hundred 
and forty thousand dollars, and upon said bond and security being 
given, and the said John A. Erwin, upon his settling and accounting 


‘with Frank P. Gray, the sole and remaining administrator of the 


estate of Lewis Tumlin, dee’d, his successor, of his accounts as ad- 
ministrator, and the filing the receipt of his successor in the ordi- 
nary’s office as provided by law, and, upon so doing, that the said 
John A. Erwin, as administrator, and his securities be, and they are 
hereby, discharged from any and all liability for any misman- 
1161 agement of said estate in the future, but not from any past 
liability of said John A. Erwin, as administrator as aforesaid. 
(;ranted in open court, May term, 1876. 
J. A. HOWARD, Ordinary. 


Appli ation to [ke sign the Administration, &e. 


Joun A. Erwin, Adm’r of the Est. of Lewis Tumlin, Dee’d, 
vs. 
Frank P. Gray, Adm’r Frank P. Gray, Guard., Mary L. Tuilin, 
et al. 


And now comes the defendant heirs-at-law and distributees of the 
estate of Lewis Tumlin, dec’d, late of Bartow county, and says that 
the prayer of petitioner, John A. Erwin, one of the administrators 
on said estate, should not be allowed; and, further, defendants say 
that if the same is allowed and granted that irank P. Gray is nota 
fit and proper person to be appointed as sole administrator upon 
said estate. They suggest the name of Rev. T. E. Smith as a proper 
person to appoint should said Erwin be allowed to resign, Kc. 

G. C. TUMLIN ef AL., 
_ Attys for M’v’ts. 

Filed in ofhice May Ist, 1876. 

J. A. HOWARD, 
Ordinary B. C. 


23—184 
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1162 At — term, 1876, of Bartow superior court the following 
verdict was rendered by the jury trying said case stated, to 
wit: 
Application for Leave to Pi siqn, WC. 


Joun A. Erwin, Adm’r on Est. of Lewis Tumlin, Dee’d, 
Us. 
FRANK P. Gray, Adm’r Mary L. Tumlin, e al. 


We, the jury, find in favor of John A. Erwin and that his resig- 
nation be allowed. 

Aug. 4, 1876. -™ 
T. H. STALL, Foreman. 
B. F. GODFREY. 
J. J. CALHOUN. 
WM. M. LOVELESS. 
ED. E. LEWIS. 
MEREDITH ANDERSON. 
STEPHEN S. SAGGERS. 
PLEASANT S. SHELLMAN. 
PETER MARSH. 
WM. W. MORRIS. 
A. CU. DAY. 
H. E. WOLFE. ¢ 


STATE OF TENNESSEE, Rhea County : ; 

January Term, 18535. Quarterly Court for the County of Rhea. 

TUESDA as Jan’y Sth. 1SS4. 

At the regular January term of the quarterly county court held 
in and for said county of Rhea, the court met pursuant to adjourn- 
ment, and the following proc edings were had and entered of record : 

This day came Luke L. Peak and asked to be appointed adm’r of 
the estate of oy Kerwin, deceased . and, it appearing to the satisfac- 
tion of the court that you are the proper person to have the admin- 
istration of said estate, here ordered that letters testamentary issue 
to vou, which are in words and figures as follows: ! 


1163 STATE OF TENNESSEE, [thea County: 
To Luke L. Peake, a citizen of Meigs county : Ni 
Whereas it appears to the court now in session that J. A. Erwin e 


has died leaving ho will, and the court being satisfied as to your 
claims to the administration of and you having given bond and 
qualified as directed by law, and the court having ordered that let- 
ters of administration be issued to you: 
These are, therefore, to authorize and empower you, the said Luke 
L.. Peake, to take into your possession and control all the goods, 
chattels, claims, and papers of the said Intestate and return a true 
and perfect Inventory thereof to our next county court, or within 
ninety days from the date hereof LO collect and pay all debts and 
to do and transact all the duties in relation to said estate which 
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lawfully devolve on you as administrator, and after having settled 
up said estate to deliver the residue thereof to those who have a 
right thereto by law; herein fail not. 
Witness J. T. Howard, clerk of said court, at office in Washington, 
Tenn., Khea county, this the 8th day of January, 1884. 
J. T. HOWARD, 
Co. C’t Clerk. 
1164 Filed in office this Feb’y 16, 1884 
KF. M. DURHAM, 
Clerk S. C. 


Served Lula T. Lyon and G. H. Tumlin each personally with a 
true copy of the within motion & rule nisi this Feb’y 5th, 1884. 
CALEB GOODE, 
Dep ty She riff. 


Served Napoleon Tumlin and James M. Neel, receiver of L. Tum- 
lin’s estate, each personally with a copy of the within motion and 
rule nisi this 6th Feb’y, 1884. 


JOHN A. GLADDIN, Sheriff 


Served John 8. Leake personally with a copy of the within origi- 
nal motion and rule nisi this Feb’y 8th, 1884. 
JOHN A. GLADDIN, Sheriff. 


[ this day served Lewis T. Erwin personally with a copy of the 
within original within motion & rule nisi. 
This 9 Feb’y, 1884. 


JOHN A. GLADDIN, Sheriff 


STATE OF TENNESSEE, Rhea County: 


1165 [, J.T. Howard, clerk of the county court of said county, do 
hereby certify the foregoing to be a true and perfect copy of 
the letters of administration issued by our county court at its regu- 
lar January term, 1884, to Luke L. Peak, administrator of the estate 
of J. A. Erwin, deceased, as the same appears of record in my office. 
Witness my hand and seal of said county, at office in Washington, 
Rhea county, Tenn., this Feb’y 5, 1884. 
[SEAL. ] J. T. HOWARD, 
Co. C’t CVE. 
STATE OF TENNESSEE, [thea County: 

I, James Johnson, chairman and presiding magistrate of the 
county court of the county of Rhea and State of Tennessee, the same 
being a court of record, do hereby certify that J. T. Howard, whose 
genuine signature appears to the above certificate, is, and was at the 
date thereof, the clerk of the county court for said county, and that 
the above attestation of said clerk is in due form. 

Given under my hand and official signature this 5 day of Feb’y, 
1884. 

JAMES JOHNSON, 
Chairman and Presiding Magistrate of the 
County Court of thea County, Tennessee. 
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1166 GEORGIA, Barlow County: 


Personally appeared before me W. H. Howard, who, on oath, says 
that he served Mrs. Ada Rice in person with a true copy of the 
within on the 4th day of february, 158-4, by leaving a copy of the 


same with Mrs. Ada Rice. 
W. H. HOWARD. 
Sworn to and subscribed before me this Febr’y 5th, 1854. 


SAM’L F. MELAIN, 
N. P.. B. C.. (ra. 


Due and legal service is hereby acknowledged. Copy & notice 


and all further service waived. 
This Febr’y 4, 1554. 
CORA M. GRAY. 
. P. GRAY. 
Ree’d $24.00 as yart costs In this case to date. 
Mebr'y 16, 1554. 


I. M. DURHAM, CPL. 


Ree’d of I. M. Durham, C. 8. C., $8.00, my cost in part in this 
Case. 
lebr’y 18, 1884. 
JONUN A. GLADDIN, Sheriff. 


GerorGIA, Bartow County: 


Personally appeared before me W. J. Burnham, who, on 
1167 oath, says that he served Mrs. Mary L. Tumlin, now Mrs. 
Mary LL. Spencer, in person with a trae copy of the within. 
. Febr’y 4, 1854. 
W. J. BURNHAM. 
Sworn to and subscribed before me this Febr’y 4, 1884 
W. IL. HOWARD. 
=. © 
Answer of Pespondents. 


Luke L. Peake, Adm’r of J. A. Erwin, Dee’d, 


J. M. NEEL, Ree’r of L. Tumlin’s estate, et al., Heirs of sald state. 
Separate answer of J. M. Neel, receiver. 


He submits to the court that as a receiver of the United States 
circuit court for the northern district of Georgia that movant has no 
right without the leave of the court appointing him to make him a 
party defendant or respondent to said motion and thus Involve. hit 
in litigation and make him liable for costs, and he asks to be dis- 
charged with his reasonable costs, «ce. 

: J. M. NEEL. 
By his att’'ys, k. D. GRAHAM & 
W. K. MOORE. 
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And Ada 8. Rice, George H. Tumlin, Mary L. Spencer, Napoleon 
Tumlin, and Mrs. Lula T. Lyon, for cause why said judgment 

1168 should not now be entered nune pro func, answering, say and 
submit as follows: Thatif said movant is the administrator of 

John A. Erwin, deceased, they have no knowledge of it, and they 
say no legal evidence of his being such adm’r was filed on or before 
the granting of the order nisi in them, as they are advised and be- 
lieve it was necessary for him to have done before the commence- 
ment of this proceeding. ‘This being, as respondents believe, a sum- 
mary proceeding, respondents further say that the application of John 
A. Erwin was a personal application to resign an office, and that the 
proceeding died with him at his death, and cannot be revived for 
any purpose. Respondents further say that the estate of John A. 
Erwin does not show how it has (and they charge that it does not in 
fact have) any interest in this matter at all; that there is no suit 
pending in Geo. or elsewhere, either for or against his estate, where 
the proposed judgment could be used as evidence; and respondents 
say that the said adm’r on the estate he represents has no interest 
in this matter and are not the moving parties in this proceeding, 
and that the facts are there is a suit pending in the United States 
circuit court for the northern district of Georgia in favor of re- 
spondents against Frank P. Gray, who was the co-administrator of 
John A. Erwin, and in whose favor said Erwin resigned, and 

1169 the securities who signed the first bond of Gray and Erwin 
as adm’rs of L. Tumlin, and that said sureties have employed 
counsel to make this motion in order to make it appear that Erwin 
resigned in 1876, the intention being in this proceeding to make 
testimony in their favor on the trial of the cause in the said United 
States circuit court in this unusual way; and respondents distinetly say 
that J. A. Erwin was not and is not now a party to said last-men- 
tioned suit, but that counsel for the sureties have written to and 
obtained the consent of said adm’r of John A. Erwin in order to use 
his name to make testimony for their clients, the sureties aforesaid. 
Respondents do not positively deny that the heirs and distributees 
of said estate of Lewis Tumlin, dec’d, came into court and resisted 
the application oe J. A. krwin tor discharge before the ordinary. 
Respondents say that three of said heirs or distributees, to wit, 
George Henry Tumlin, C. T. Erwin, and Cora Gray, were minors 
and under the age of 21 years at the time of filing said application 
and also at the time the verdict was rendered In said cause in the 
superior court of Bartow county, Georgia, at the July term, 1876, 
and that the petition of said J. A. Erwin carefully sets out the names 
of their guardians, and the citation is directed to said named guard- 
ians, and that it is evident from the whole proceedings that it was 
the intention of the guardians to appear and represent their 

1170 wards ina proceedings w-ere their own Interests were inim- 
ical to the rights and interest of said wards. John A. Erwin 

was seeking to lay aside a trust and an office which he had volun- 
tarily assumed and to cast it upon rank P. Gray, who was willing 
LO accept it, and yet no notice was ever given or intended Lo be given 
to the three minors whose estate was put in peril by the proposed —. 
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Respondents deny that there ever was sufficient or legal service 
on said minors in said cause, or that they were ever parties In any 
suit to said proceedings, or that they ever had an opportunity to be 
parties, or that any guardian ad litem was appointed for them or 
either of them; and George Henry Tumlin says that he was never 
served with citation and never appeared or plead Lo said proceed- 
Ings, and this is the first time he has had an opportunity to be heard 
Upon said question. ltespondents refer to the record attached to 
movant’s rule nist and say that it shows that the citation was not 
served upon these minors, but that J. A. Erwin for G. H. Tumilin 
and L. T. Erwin and F. P. Gray for Cora Gray acknowledged for 
their wards due and legal service and waived further service, and 
that this was done in a case where both Gray and Erwin had an in- 
terest or SUP pose d Interest to subs rve adve rse to thre ir wards, and 

where it was unreasonable to expect that they would or 
1171 could be controlled by the interest of their wards; they could 

not sue their wards in their own favor, acknowledge service, 
ind confess judgment without their knowledge and bind them by 
such action. 

Respondents Say that pers nal notice should mae b Cl} riven 
each of said minors, they being about 14 vears of age, and in a re- 
turn of each service a guardian ad a tem could and ti | have been 
appointed, ana that sald I} nors coul 7 thre I} he ave become parties Lo 
said proceedings and as such bound thereby. Respondents insist 
that the resignation of an administrator 1s conditional! Upon his pro- 
curing a suitable person to act in his place, and the next of kin are 
each and every ONC entitled LO notice and Lo be heard fully on that 
question. Respondents insist that the resignation of an administra- 
tor, if good for one purpose must be good for all, and that one ad- 
ministrator cannot — sworn in office with power to act as such to 
SOTLIC of the heirs and be out of ottice As to the others: and respond- 
Chts insist that iis the reeord produced shows that there were minors 
next of kin who were not properly served nor made parties to said 
issue, that no legal judgment could have been rendered on said ver- 
dict in the year 1876, and that none can be rendered now. The court 

Is ds to allow to be done now what movant says ought to 
L1G? have Lo Cll done in t he Vi “Ur LS76. And re sponde nts de ny thi “aut 

any judgment ever could have been legally rendered upon 
this verdict, obtained without service on the necessary parties. 

at sponde nts do Insist, pos sitive lv de ny, that a judgme nt was ever 
signed up by Col. Aikin or any one else in this case. They believe 
a motion was nade some two or three years ago in J. A. Erwin’s 
name for leave to enter a judgment for the Ist term and make it re- 
late back to the verdict, and this motion was abandoned, and the 
fact of making if is hot consistent with the present suggestion ot 
movant that one Was ever signe d. | 

Re ‘sponde nts de ny this sugye stion and ask that an issue of fact m; iy 
be made up and tried if movants desire to press it. 

Respondents further say that it is now should that J. A. Erwin, 
while in life, now desires to sign up Judgment—this verdict—or 
to have it done, and no reason Is given to account for the long delay 
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in this matter and no suggestion is made in said motion as to any 
reason the adm’r has now for desiring the asked for interposition of 
the court. How has it become necessary at this late day to have 
this judgment speak as 1f pl’ff or his counsel had never been guilty 
of laches ? 

Respondents are advised and believe that the court will not do a 
vain thing, and that while courts have ample power in proper cases 

to complete and amend its records, still it is a matter of dis- 
1178 cretion, and the court may refuse and will refuse when the 

party moving gives no excuse for neglect and shows no reason 
for the court’s acting. 

It is true, as stated in movant’s petition, that the other heirs, 
meaning said minors, did not enter an appeal to the superior court; 
they were not served—were not parties. How eould they appeal? 
They would not even bind themselves by signing an appeal bond, 
and itis certain that neither of their guardians entered an appeal 
for them, or, as the record shows, call for or respond with their in- 
terest in the matter. Respondent further insists that, in order to 
give this court the right and power to aci in the premises at all, 
movant must show that the cause was legally brought to this court, 
so as to give jurisdiction to this court, and for the facts herein 
stated and for the reason given respondent asks that said motion be 
denied, and that said rule nisi be discharged, and that said verdict 
be arrested and set aside. And for further answer respondents, and 
especially the said G. H. Tumlin, says and shows for cause why 
said judgment should not now be entered nune pro tunc, as prayed 
for, that they are advised and believe that administration ought 
always by law to be vested in such person or persons as are first 
entitled to the estate, or such person or persons as may be selected 
by those entitled to the same or a larger part thereof; and these 

respondents say that said administration was originally 
1174 vested in the said John A. Erwin and the said Frank P. 

Gray, as co-administrators, by reason of their selection by all 
or a majority of the said heirs. Said Gray was the husband and was 
to be the guardian of said Cora M. Gray, one of the minor heirs, and 
Was appointed such guardian on Oct. 4, 1875, and said Erwin was 
appointed the guardian of said minors, George H. Tumlin and Louis 
T. Erwin, on 5 day of July, 1875, and before his appointment as ad- 
ministrator, which appointment as administrator was made on the 
2d day of August, 1875; and respondents are advised that the resigna- 
tion of administration and acceptance of the resignation by the court 
of ordinary and by the superior court in the time of appeal from that 
court is a matter in the discretion of the court, looking to the inter- 
est of the bond—looking to the interest of the estate; and respond- 
ents insist that the said Erwin and Gray, claiming to represent as 
guardians three-sevenths of said estate, and in the name of these 
three minors not legally represented, consenting to the said resigna- 
tion, and that the sole administration should be cast on said Gray, 
mainly induced said judgment in the court of ordinary and said 
verdict in the superior court, whereas these respondents, and 
especially the said George H. Tumlin, insiste that if said 


184 JAMES M. VEACH ET Ai. VS. ADA 8S. RICE ET AL. 


minors had been properly made parties to said proceedings, 
and had been represented before said court by a guard- 
1175 ad litem, they could have successfully resisted said resignation 
and procured said verdict, and the said George Henry Tum- 
lin insists that no judgment nune pro tune should be entered thereon : 
and, for further cause why said motion should not be allowed, re- 
spondents say that said Frank Gray and John A. Erwin were co- 
administrators, and at the time of filing of said petition by said 
Erwin for leave to resign they had in their joint custody and con- 
trol of the personal assets of said estate of Lewis erwin, in money 
and solvent debts, at least one hundred thousand dollars, and that 
afterwards, pending said appeal and before the trial thereof, said 
John A. Erwin surrendered all of said personal assets into the sole 
custody of his eo-administrator, said Gray, and at the time of the 
rendition of said verdict said Gray had said assets in his hands; and 
respondents Say that since the rendition of said verdict and before 
the death of said Erwin or any application or effort to enter said 
judgment, nunc pro fune or otherwise, said ¢ Way invested of said per- 
sonal assets a large part, to wit, not less than forty thousand dollars, 
and these respondents are advised and believe that the discharge of 
the administrator by resignation is an act of the law and is only per- 
fect and complete when final judgment is entered in a court 
1176 of competent jurisdiction allowing such resig-, and the ob- 
ject and effect of allowing il judgment to be entered nine pro 
dunc on said verdict is to give the same relative — back to a time when 
said personal assets were in the hands of said Gray or Gray and 
Kerwin and had not been wasted, in order to effect the liability of the 
sureties in this joint bond as administrators to the respondents for 
the wastes committed after the finding of said verdict, upon which 
said Erwin in his lifetime neglected to enter the judgment and 
thereby obtained his discharge from said joint administration and 
from his said office of administrator, and protect as far as they can 
the said sureties. 
And respondents, having tully answered, pray to be herein dis- 
charged with their reasonable costs. 
G. S. TUMLIN, 
J. B. CONYERS, 
W. k. MOORE, 
GRAHAM & GRAHAM, 
he sp ts’ Alt’ ys. 
STATE OF GeorGia, Bartow County: 


In person came before — the undersigned George H. Tumlin, who 
on oath says the facts stated in the above and foregoing answers are 
true. 


G. H. TUMLIN. 


Sworn to and subscribed before me this 8 Feb’y, 1884 
ie © HOWARD, Ordinary. 


2 


U 
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1177 And, for additional and further cause why said judgment 

prayed for by movants should not be allowed to be entered, 
respondents show that no judgment can be entered, either now or for 
then, except a judgment allowing the resignation of said Erwin and 
vesting the sole administration in his proposed successor and co-ad- 
ministrator, upon his settling his accounts with and filing the receipt 
of such successor, who is required by law to be a party before the 
court and qualified, entitled, and willing to accept said trust; and 
respondents say that no such judgment can now be entered binding 
upon either said Erwin or said Gray or carried out by a mandate to 
said ordinary in the court of ordinary, because they say that since 
the finding of said verdict and before the making of this applica- 
tion to enter judgment thereon, to wit, about the first day of Novem- 
ber, 1883, said Erwin died, and since the finding of said verdict, to 
wit, on the — day of November, 1581, the said Frank P. Gray, co- 
administrator of said Erwin, and the person suggested and cited as 
his successor, was, by the United States circuit court for the northern 
district of Georgia, remove- from said administrator and enjoined 
from intermeddling with said estate, and one James M. Neel was 
appointed receiver of said estate,and is now administering the same 

as such receiver under the direction and authority of said 
1178 United States circuit court, and declines to be made a party 

to this proceeding, and cannot be so made by the process of 
this court. And respondents say that since the finding of said ver- 
dict no such settlement has been made or receipt obtained or filed 
with the ordinary, and it cannot now be done by reason of the death 
of said Erwin, the renewal of and injunction against said Gray, and 
the seizure of said estate by said United States cireuit court and 
placing it in the hands of its receiver. 

And for further cause respondents show that the judgment sought 
to be entered by movants ought not to be allowed, because they seek 
to enter a judgment “affirming the judgment of the court of ordinary 
in all things,’ when said judgment of the court of ordinary, re- 
moved to this court by appeal upon conditions therein recited, dis- 
charged all the sureties in the joint and several administration bond 
of the said John A. Erwin and Frank P. Gray as administrators on 
the estate of Lewis Tumlin, dee’d, from all the future liability in said 
bond without any application by said sureties to be so discharged, 
and when said petition by said Erwin for leave to resign contained 
no application for their discharge; and respondents are advised and 
believe that neither said court of ordinary nor this court, on the 

trial of this appeal or the hearing of this motion, has any 
1179 power or authority in this case to enter any such judgment. 
G. S. TUMLIN, 
JAMES B. CONYERS, 
W. K. MOORE, 
GRAHAM & GRAHAM, 
Att’ys for Respondents. 
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STATE OF GEORGIA, BartowCounty : 


In person appeared before me the undersigned, Mrs. Lulu T. 
Lyon, who on oath says that the facts stated in foregoing answer 7s 
true. 


LULU TUMLIN LYON. 


Sworn to and subseribed before me this 16th day of Feb’y, 18584. 
SAML T. MILAM, 
. fa Be Ge GS 


And for further cause respondents say that before said trial in the P 
superior court and the finding of the verdict in said case said ordi- 
nary accepted a new bond from said Gray, as sole administrator, 
pending said appeal, which bond, after said verdict and before their 
application to enter judgment, beeame wholly insolvent, and is now 
wholly insolvent, and no other bond was taken. 
TUMLIN, CONYERS, MOORE, 
GRAHAM & GRAHAM, 
Attys for Resp'd'ts. 
riled in office Keb’y 16, 1SS-4. ) 
F. M. DURHAM, CS. C. 


1180 LuKE L. Peax, Adm’r of John A. Erwin, Dee’d, 
Vs. 
Aba L. Rice, Mary L. Spencer, Luta T. Lyon, & Others. 


Motion to enter judgment nune¢ pro tunc, &c., and to establish lost 
paper, &c., In same case. 


On hearing the above-stated motion it is considered and ordered 
that the papers and proceedings attached to the motion in this case 
and marked Exhibit “A” be, and the same is hereby, established in 
lieu of the lost original papers in the case, with the exception of the 
alleged copy of a Judgment thereto attached purporting to have 
been signed up by Warren Akin & Son, it not appearing to the 
court that any judgment was in fact signed up by counsel in the 
verdict rendered by the jury in said case. And it is further consid- 
ered and adjudged by the court that a judgment nunc pro tune be 
now entered upon the motion of the said administration of John A. 
Erwin, deceased, as follows, to wit: That said John A. Erwin do re- 
cover a judgment on said verdict on the issues made in said appeal 
case, and that his resignation as one of the administrators of Lewis 
Tumlin, dec’d, be allowed, and the judgment of the court of ordi- 
dinary allowing the same is hereby approved; and the court of 

ordinary is directed to carry the same into effecf, this judg- 
1181 ment to take effect as though it had been rendered at the 
term which the verdict was rendered, and is not to prejudice 
any party or person otherwise or to any greater extent than he or 
they would have been affected if the judgment had been rendered 
at the term when the verdict was found, and counsel fer movant 


JAMES M. VEACH ET AL. VS. ADA S. RICE ET AL. 187 


may on thisday sign ju dgme nt in said verdict in accordance here- 
with. 
Feb’y 16, 1884. 
J. B. ESTES, 
IB. BB GC. 
Minutes F’, page 556. 
January Adj’d Term, 1884. 
Fepr’y 16, 1884. 
Whereupon it is ordered, considered, and adjudged by the court, 
in accordance with the order and judgment of the court this day ren- 
dered, that the said John A. Erwin do recover judgment in his favor 
on the issue made and that his resignation be allowed, and that the 
judgment of the court of ordinary allowing the same be, and the 
same is hereby, affirmed, and the court of ordinary is directed to 
carry the same into effect. This judgment io take effect as though 
it had been rendered at the term when the verdict was rendered, 
and is not to prejudice any party or person and otherwise or 
1182 to any greater extent than he or they would have been 
affected if the judgment had been rendered at the term when 
the verdict was found. 
R. L. MYNATT, 
C. D. McCUTC HEN, 
MILNER & HARRIS, 
Movant's Att’ys. 
Minutes F, page 506. 


GrEorGIA, Bartow County: 
CLERK’S OFfFIce, Sup’R Court. 
I, F. M. Durham, cl’k sup’r court of said county, do hereby certify 
that the within and foregoing contains a true and complete copy of the 
petition and rule nisi, Exhibit “A,” and order to establish lost papers 
and order to enter judgment nune pro tune in the case of Luke L. 
Peake, adm’r of John A. Erwin, dee’d, vs. J. M. Neel, receiver of L. 
Tumlin, Lula T. Lyon, Ada 8. Rice, e¢ al., and also a true copy of the 
answers of respondents, together with all entries thereto of all the 
procee ‘dings, as of file and record in my office. 
Witness my hand and the seal of office this Febr’y 25th, 1884. 
F. M. DUR HAM, CTE S. C. 


1183 GEORGIA, Bartow County: 


Know all men by these presents that I, A. C. Trimble, of the 
county and State aforesaid, have authorized, constituted, and ap- 
pointed Gen’l Wm. T. Wofford, of said county and State, my lawful 
attorney-in-fact for me, and in my name do authorize and empower 
him to go before the ordinary of Bartow county and sign my name 
as security for Frank P. Gray and John A. Erwin on their bond 
required of them by law as administrators of Lewis Tumlin, dee’d ; 
and, further, to do all things necessary to be done in and about the 
execution of these presents, hereby ratifying and confirming all that 
my said attorney may do in the premises. i 
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In witness whereof I hereto set my hand and seal this 3lst of 


July, 1875. 
A. C. TRIMBLE. [1.8.] 
Signed in presence of— 
J. D. BOWDOIN, 
a. 2.2 @. dé. #. 


Recorded in book of bonds, page 344, Aug. 4th, 1875. 
J. A. HOWARD, Ordinary. 


1184 GEORGIA, Bartow County: 


Know all men by these presents that I, E. M. Price, of the county 
and State aforesaid, have authorized, constituted, and appointed 
Gen’l W. 'T. Wofford, of said county & State, my lawful attorney-in- 
fact for me, and in my name do authorize and empower him to go 
before the ordinary of ¥ irtow county and sign my hamMe as security 
for Frank P. Gray and John A. Erwin on their bond required by 
law as administrators of Lewis Tumlin, dee’d; and, further, to do all 
things necessary to be done in and about the execution of these 
presents, hereby ratifying and confirming all that my said attorney 
may doin the premises 

In witness whereof I hereto set my hand and seal this 50th day 
of July, 1875. | 7 
EDWIN M. PRICE. 
Signed in pre .enee of. —_— 


J. A. HOWARD, Ordinary. 


Recorded in book of bonds, page 345, Aug. 4, 1875. 


J. A. HOWARD, Ordinary. 
L185 GEORGIA, Bartow County: 


Know all men by these presents that I, J. W. Gray, of the county 
and State aforesaid, have authorized, constituted, and appointed 
Gen'l W. T. Wofford, of said county & State, my lawful attorney for 
me, and in my name do authorize and empower him to go before 
the ordinary of Bartow county and sign my name as security on the 
bond of Frank P. Gray & John A. Erwin, which bond bei ing required 
of them by law as administrators of Lewis Tumlin. deceased : and, 
further, todo all things required and necessary in and about the exe- 
cution of these presents, hereby ratifying and confirming all that my 
said attorney may do in the premises. 

This July 31st, 1875. 

JOHN W. GRAY. 

Signed in the presence 7 

J. D. BOWDOIN, 
N. F., ae Of. d. F. 

Recorded 1n) book of bonds, page 3. Aug. 1 LS75. 

A. HOWARD, Ordinary. 
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1186 GEORGIA, Bartow County: 


Know all men by these presents that I, J. H. Dyer, of the county 
and State aforesaid, have authorized, constituted, and appointed 
Gen’l Wm. T. Wofford, of said county and State, my lawful attorney- 
in-fact for me, and in my name do authorize and empower him to 
go before the ordinary of Bartow county and to sign my name as 
security for Frank P Gray and John A. Erwin on their bond re- 
qu ired of them by law as administrators of Lewis Tumlin, dee’d ; 
and, further, to do all things necessary in and about the execution of 
these presents, hereby ratifying and confirming all that my said at- 
torney may do in the premises. 

In witness whereof I hereto set my hand and seal this 31st of July, 
L875. 

JOEL H. DYER. [1 s.] 

Signed in presence of— 

J. D. BOWDOIN, 
BF. @ ee GC. d. £. 


Recorded in book of bonds, page 544, Aug. 4th, 1875. 
J. A. HOWARD, Ordinary. 


LIS? STATE OF GEORGIA, Bartow County, 


Know all men by these presents that I, A. W. Mitchell, of the 
county and State aforesaid, do hereby appoint John J. Howard, of 
the county of Bartow and said State, my lawful attorney to sign my 
name as security on a bond to be given by John A. Erwin & F. P. 
Gray as administrators of the estate of ‘Lewis Tumlin, late of Bar- 
tow Co., Ga.,- deceased, for six hundred thousand dollars for the 
purposes therein expressed in said bond; and my name so signed 
by my attorney as above shall be as binding on me as if L he id per- 
sonally signed the same. 

A. W. MITCHELL. 

This — day of July, 1875. 

H. C. LEONARD, 
Notary Public, Fulton Co., Ga. 


4, 1875. 


Recorded in book of bonds, page - Aug. 
A. HOWARD, Ordinary. 


, 


1188 GrEORGIA, Bartow County: 


Know all men by these presents that I, Noah King, of said county 
and State, have authorized, constituted, and appointed Gen’l W. T. 
W offord, of said county & State, my lawful attorney-in- -fact for 
me, and in my name do authorize and empower him to go before 
the ordinary of Bartow re and sign my name as security for 
4 rank P. Gray and John A. Erwin on their bond required of them 
by law as admin Sete Lewis Tumlin, dee’d ; and, further, to do 
all things required and necessary to be done in and about the exe- 
cution of these presents, hereby ratifying and confirming all that 
my said attorney may do in the premises. 
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In testimony whereof I have hereto set my hand and seal this 
dist of July, 1875. 
NOAH KING. [tL s.] 
Signed in presence of— 
J. D. BOWDOIN, 
ae A oe ey 


Recorded in book of bonds, page 545, Aug. 4, 1575. 
J. A. HOWARD, Ordinary. 


LISD (TEORGIA, Bartou County . 


Know all men by these bere sents that [ Robert Ly. Rogers, of the 
county & State aforesaid, do hereby appoint J. J. Howard, of the 
COUNLLY and State aforesaid, my lawful attorney to sign my Hamme as 
security on a bond to be given by John A. Erwin & F. P. Gray as 
administrator- of the estate of Lewis Tumlin, late of Bartow county, 
Ga., dee’d, for six hundred thousand dollars for the purposes therein 
expressed in said bond; and my Hamme so signed by my attorney 
as above shall be as binding on me as if I had personally signed 
the same. 

ROBERT L. ROGERS. 

This 2d day of August, 1875. 

kK. L. PEACOCK, 
D. W. K. PEACOCK, 
mB. 5. am G 


iT 


Recorded in book of bonds, page 542, Aug. 4th, 1875. 
J. A. HOWARD, Ordinary. 


L190 GEORGIA, Bartow County: 


Know all men by these presents that I, L. R. Ramsaur, of the 
county & State aforesaid, do hereby appoint Henry C. Ramsaur, of 
the county of Bartow & State aforesaid, my lawful attorney to sign 
my name as security on a bond to be given by John A. Erwin and 
I’. P. Gray, administrators on the estate of Lewis Tumlin, late of 
Bartow county, dee’d, for six hundred thousand dollars for the pur- 
poses therein expressed in said bond; and my name so signed by 
my attorney as above shall be as binding on me as if I had_per- 
sonally signed the same. 

L. R. RAMSAUR. 

This 22d July, 1875. 


A. J. HUTCHISON, J. P. 


Recorded in book of bonds, pages ot1 WN o42. Aug. 4, LS75. 

J. A. HOWARD, Ordinary. 
11°] GEORGIA, Gordon County: 

Know all men by these presents that I, Henry C. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsaur, 
of the county of Bartow & State aforesaid, my lawful attorney to 
sign my name as security on a bond to be given by J. A. Erwin and 
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I’. P. Gray, administrators on the estate of Lewis Tumlin, late of 
Bartow county, deed, for SIX hundred thousand dollars for the pur- 
poses therein expressed in sald bond: and ny Hamme so signed under 
this power of attorney shall be as binding on me as if I had person- 
ally signed the same. 
H. C. ERWIN. 
This July 22, 1875. 
A. P. HUTCHISON, J. P. 


Recorded in book of bonds, page O41, Aug. L, 1875. 
J. A. HOWARD, Ordinary. 


1192 GrorGIA, Gordon County: 


Know all men by these presents that 1, John G. B. Erwin, of the 
county and State aforesaid, do hereby appoint Henry C. Ramsaur, 
of the county of Bartow and State aforesaid, my lawful attorney to 
sign my name as security on a bond to be given bv J. A. Erwin & 
I. P. Gray, administrators on the estate of Lewis ‘Tumlin, late of 
Bartow county, dec’d, for six hundred thousand dollars for the pur- 
poses therein expressed in said bond; and my name so signed under 
this power of attorney shall be as binding on me as if I had person. 
ally signed the same. 

J. G. B. ERWIN. 

This 22d July, 1875. 


A. J. HUTCHISON, J. P. 


Recorded in book of bonds, page 341, Aug. 4, 1875. 
J. A. HOWARD, Ordinary. 


1193 GEORGIA, Bartow County: 


Know all men by these presents that I, James M. Veach, of said 
county & State, have authorized, constituted, and appointed Wm. 
T. Wofford, of said county and State, my lawful attorney-in-fact for 
me, and in my name do authorize and empower him to go before 
the ordinary of Bartow county and sign my name as security for 
Frank P. Gray & John A. Erwin on their bond required of them 
by law as administrators of Lewis Tumlin, dee’d ; and, further, to 
do all things required and necessary to be done in and about the 
execution of these presents, hereby ratifying and confirming all 
that my said attorney may do in the premises. 

In witness whereof I have hereto set my hand and seal this 31st 
of July, 1875. 

J. M. VEACH. |[1.s.] 

Signed in presence of— 

J. D. BOWDOIN, 
BR. F. & cc Of. Jd. F 


Recorded in book of bonds, page 345, Aug. 4, 1875. 
J. A. HOWARD, Ordinary. 
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1194-1202 STATE OF GEORGIA, Bartow County: 


I, J. A. Howard, ordinary in and for said county, do hereby certify 
that the foregoing eleven powers of attorney are full, true, and com- 
plete copies of the same as appear of file and record in the ordi- 
nary’s office of said county. 

Witness my hand and seal of office this May 29th, 1882. 

[seaL.] J. A. HOWARD, Ordinary. 


. * _ * x x 


1203 In the United States Cireuit Court, Northern District of 
Georgia. In Equity. 


James L. Rick & Wire vs. Frank P. Gray & Others. 


To the judges of said court: 

The petition of Cora M. Crray showeth she is one of the defend- 
ants to the original bill in said case; that in said bill it was set forth 
that she was one of the heirs-at-law of Lewis Tumlin, dec., and as 
such entitled to a distributive share in said estate, and it was further 
alleged that her husband, Frank P. Gray, administrator on the 
estate, had invested the funds of said estate in two mortgages In 
said bill described taken in the name of this defendant, your peti- 
tioner, on the Oothcaloga or Bartow Cotton Mills in Bartow county, 
Georgia. 

At the time said bill was brought your petitioner was not in- 
formed of any waste of said estate by the administrators and 
believed there had been none, and was advised and believed that 
the only thing set forth in complainants’ bill material for her to 
make answer to was the charge therein in relation to said mort- 

PALes. 
1204 Your petitioner, therefore, filed her answer in said case 
denying the allegation of said bill in relation thereto and 
setting forth that her own separate estate was invested in said mort- 
gage, but made no answer In regard to her distributive share in said 
estate or prayed any relief touching the same. 

Your petitioner further shows that the special master appointed 
in said case, to whom the issues therein were referred, has tiled his 
report sustaining her defense as touching said mortgages, and has 
further reported that said Frank P. Gray and certain other defend- 
ants named in said report are lable to said estate for the sum of 
forty-five thousand eight hundred and forty-six and 9, dollars, 
including interest up to the 2nd day of August, 1884, and has 
further reported that your petitioner is a distributee of said estate 
of Lewis Tumlin and is indebted to said estate in the sum of fifteen 
hundred and twenty-four & ,;°° dollars principal and for interest 
the sum of five hundred and ninety-three & ,’¢5 dollars up to July 


{) 4) 


1, 1581, with legal interest on the principal sum from that date. 
Your petitioner shows that she was not informed of the condition 
and state of her account with said estate or the liability, if any, of 
said Frank P. Gray and the other defendants thereto until the filing 
of the reports of said special master. 
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{ 1205 And she therefore applied to solicitors to take steps to 
secure her rights, but by inadvertence they filed with the 
clerk her petition, in substance the same as this petition, without 
| leave of the court first obtained, and she now asks that she may 
file this petition, nune pro tune, in leu of the said petition so in- 
advertently filed. 
Your petitioner, therefore. prays that she may be allowed to file 
this petition as an amendment to her original answer or otherwise 
and upon such terms as the court may direct, and that the final de- 
cree or other decree in said cause may fix fully her rights in said 
case, and that she may have a decree for her distributive share in 
said estate, and that she may also have such other and further re- 
lief in the cause as may be according to the principles of equity and 
her case may require, Xe. 


mem cm, 


GRAHAM & GRAHAM, 
Sol’s for Cora M. Gray. 


Nok hy Soli itors. 
So much of the foregoing petition as is written on the margin 
BEB ; 
) | Was not sworn to by Mrs. Gray, but was written there by 


solicitors afterwards—Jan. 12, 1SS5. 
GRAHAM & GRAHAM, 
Nol’s for Mrs. Gray. 
1906 STATE OF GEORGIA, Fulton County: 


In person came before the undersigned, a commissioner of the 
United States circuit court for the northern district of Georgia, Cora 
M. Gray, who, on oath, says the facts set forth in the foregoing pe- 
Lition are true. 


CORA M. GRAY. 


Sworn to and subscribed before me this 7 day of January, 1885. 
A. B BUCK. 
U.S. Comm’r & Clerk U.S. C. C't. 


The foregoing petition having been this day submitted to me, at 
chambers, in the citv of New Orleans, it is ordered that the same be 
filed and served Ol} the parti ~ in this cause or their counsel, and 
that they show reause, whi 1} the court Is again in session, Lo wit, On 
Jan. 14, 1885. at 10 a. m.. why the same should not be allowed as 
prayed and the-relief sought granted. 

January 13, 1885. 


DON A. PARDEE, Judge. 


Upon the hearing of the foregoing petition and motion it Is or- 
dered by the court that the sume be allowed as an amend- 
1207 ment to the original and former answer of the petitioner, 
Cora M. Gray, filed in this cause. 
January 21, 1885. 
ALECK BOARMAN, 
U. S. Judge. 


20—484 


a 
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We acknowledge service of this petition and motion, and waive 
COpy. 
Jan’y 16, 1885. 
A. f. Wee 
Att’y for John S. Leake, Thos. W. Leake & N. M. Ford. 
T. WARREN AKIN, For Self. 
M. R. STANSEL, 
Att'y for M. G. Dobbins. 
W. kK. MOORE, 
Att'y for J. L. Lice and Wate and Other al irs, 
kxcepting Leake and Petitioner. 
JOHN W. AKIN, Att'y for Neal. 
GRAHAM & GRAHAM, 
Sol’rs for Cora M. Gray. 
Fr. P. GRAY. 
J. W. GRAY, 
Pr F. P. GRAY, Att'y. 


Served ‘Thomas W. Wilson, l’sq., solicitor for James M. Veach, A. 
W. Trimble, R. L. Rogers, W. I. Benham, J. J. Howard, and A. W. 
Mitchell, personally with a copy of this petition and rule nisi, suid 
Wilson being also solicitor for J. G. B. Erwin, H. C. Erwin, and H. 
©. Ramsaur, ad’n'r, e. 

This Jan. 17, 1555. 


4 


Filing. 


Filed in clerk’s office Jan. 19, 1885. 


ee 


A. E BUCK, Clerk. 
1208 In the United States Circuit Court, Northern District of 
Georgia. In Equity. 


James L. Rice & Wire vs. Frank P. Gray e al. 


To the judges of said court: 

The petition of John S. Leake showeth that he is one of the de- 
fendants in said bill: that he was sued as such as one of the sureties 
on the auministration bonds of Frank P. Gray as administrator on 
the estate of Lewis Tumlin, of which the complainants sought an 
account, and that it was also set forth in the said bill that the pe- 
titioner was one of the distributees of said estate by reason of having 
bought the share of one Lewis T. Erwin. Petitioner shows that at 
the time said suit was brought this defendant was advised and _ be- 
lieved he was not liable as such surety in the manner and form set 
out in complainants’ bill, and that he was also ignorant of the extent 
of the waste, if any, committed by the said Frank P. Gray, adminis- 
trator. Petitioner, therefore, filed his answer jointly With other 

sureties sued as such, denying his liability as surety, and 
1209 setting up his defence in that respect, but did not in and by 
said answer set up his claim to any distributive share in said 
estate or pray any relief touching the same. Your petitioner shows 
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the special master to whom said case was referred to take an account 
of said estate has filed his report, from which it appears that your 
petitioner, as assignee of said Lewis T., is entitled to a distributive 
share of one-seventh of said estate, after paving the debts thereof; 
and it further appears in and by the reports of said special master 
that said Frank P. Gray, as principal, and certain of the sureties on 
his administration bond in said report named are liable to said 
estate for waste of the assets thereof, including interest to the 2nd day 
of August, 1884, for the sum of forty-five thousand eight hundred 
and forty-six ;°°; dollars. Your petitioner also shows that it further 
appears in and by said report that your petitioner is indebted to said 
estate in the sum of seven hundred and twenty-five 7°,6; dollars prin- 
cipal and the sum of one hundred and seventeen & 5, dollars 
interest to July 1, 1881, with legal interest on the principal sum 
from that date; and it further appears by the report of said spe- 
cial master that said estate of Lewis Tumlin is indebted to N. 

B. Tumlin, George H. Tumlin, and your petitioner jointly 
1210 in the sum of one thousand dollars principal and sixty-four 

& ,;; dollars interest to July Ist, 1881, with legal interest 
on the principal sum from that date, which sum was allowed to 
them by said report as against the other distributees of said estate, 
but not as against creditors. 

Your petitioner further shows that he was prevented from set- 
ting up in bis original answer any claim to his distributive share 
to said estate, because of his conflicting interest as an alleged surety 
on the administration bond of said Frank P. Gray, and because he 
believed that the waste of said estate committed by said Gray and 
his liability therefor was small as compared with the sum reported 
by the special master, and the contrary did not appear until said 
report came In. 

Your petitioner, therefore, prays that he may be allowed to file 
this petition as an amendment to his original answer or otherwise 
amend said answer so as to set forth these facts upon such terms as 
the court nay direct, and thrit the decree in said cause may when 
made fix and determine your petitioner's rights as distributee of 
said estate, and that he may have a decree for so much as may be 

found to be due him on that account, and that he may have 
1211 _such other relief in the cause as his case may require and as 
may be according to the principles of equity ; W petitioner 
will ever pray, «ce. 
GRAHAM & GRAHAM, 
Sol’s for John 8. Leake. 


STATE OF GEORGIA, Bartow County: 

In person came before the undersigned, a commissioner of the 
United States cireuit court for the northérn district of Georgia, John 
S. Leake, who, on oath, says the facts stated in the foregoing petition 
are true. 


JOHN 8S. LEAKE. 
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taxed, and that the complainants do recover the same of the said 
Absalom P. Wofford, Thomas W. Leake, and Francis M. Ford. 

And it is further ordered, adjudged, and decreed that the excep- 
tions taken to the reports of said special master by the defendant, 
John Neal, be and they are hereby overruled and dismissed at his 
costs, to be taxed, and that the complainants do recover the same of 
the said John Neal. 

And it is further ordered, adjudged, and decreed that all 

1216 the reports of the special master made in this cause, including 

so much of the first report made and filed, dated Sept. 22, 

1883, as has not been modified or changed by the subsequent reports 

of said special master, be, and they are hereby, approved and con- 
firmed in all things. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, Frank DP. Gray, is liable and indebted on his several adminis- 
tration bonds given by him as administrator on the estate of Lewis 
Tumlin, deceased, for arrears and balance on his administration ac- 
count and for default and waste in the sum of forty-five thousand 
eight hundred and forty-six dollars and thirty-nine cents ($45,846.59), 
and the further sum of twelve hundred and seventy-six dollars and 
five cents ($1,276.05), for interest computed upon the sum first above 
named at the rate of six per centum per annum from the 2d day of 
August, 1884, to the 19 day of January, 1885, making the gross sum 
of forty-seven thousand one hundred and twenty-two dollars and 
forty-four cents ($47,122.44). 

And it is further ordered, adjudged, and deereed that for a part 
of the gross sum aforesaid, to wit, the sum of eight thousand four 
hundred and fourteen dollars and fifty-six cents (SS.41 bb), which 
includes interest computed to the 19th day of January, 1885, the 

said Frank P. Gray, as principal, and the defendants, John 
1217 W. Gray, James M. Veach, Edwin M. Price, A. C. Trimble, 

Joel H. Dyer, William W. Rich, Nelson Gillreath, John J. 
Howard, Robert L. Rogers, William I. Benham, John S. Leake, and 
A. W. Mitchell, as sureties, are jointly and severally liable and in- 
debted on the administration bond given by John A. Erwin and 
rank P. Gray, as administrators on the estate of Lewis Tumlin, de- 
ceased, dated 2nd day of August, 1875. 

And it is further ordered, adjudged, and decreed that for a part of 
the gross sum first aforesaid, to wit, the sum of fifteen thousand two 
hundred and eleven dollars and thirty-nine cents ($15,211.39), which 
includes interest computed to the 19th day of January, 1885, the 
said Frank P. Gray, as principal, and the said John W. Grav, James 
M. Veach, Edwin M. Price, A. C. Trimble, Joel H. Dyer, William 
W. Rich, Nelson Gilreath, John J. Howard, Robert L. Rogers, Wil- 
liam |. Benham, Jolin S. Leake, and A. W. Mitehell, as sureties, are 
jointly and severally liable and indebted on the administration bond 
given by John A. Erwin and Frank P. Gray, as administrators 
on the estate of Lewis Tumlin, deceased, dated August 2nd, 1875, 
and that for the same sum the said Frank P. Gray, as principal, 
and the said John W. Gray, Edwin M. Price, William W. Rich, 
Nelson Gilreath, John S. Leake, and the defendant, Thomas 


JAMES M. VEACH ET AL. VS. ADA 8S. RICE ET AL. 199 


W. Leake. as sureties, are also jointly and severally and 
1218 concurrently liable and indebted on the administration bond 

given by the said Frank P. Gray, dated May 2nd, 1876, and 
that for the same sum the said Frank P. Gray, as principal, and the 
said John W. Gray, Nelson Gilreath, John 8. Leake, and the defend- 
ants, Absalom P. Wofford and Francis M. Ford, as sureties, are also 
jointly, severally, and concurrently liable and indebted on the ad- 
ministration bond given by the said Frank P. Gray, dated October 
Isth, 1877, and that the several defendants last above named are 
also liable and indebted as last aforesaid, and for the same sum on 
the administration bond given by the said Frank P. Gray, dated 
May 6th, 1878. 

And it is further ordered, adjudged, and decreed that for a part of 
the gross sum first aforesaid, to wit, the sum of four thousand nine 
hundred and eighty-eight dollars and forty-eight cents ($4,988.48), 
which includes interest computed to the 19th day of January, 1885, 
the said Frank P. Gray, as principal, and the said John W. Gray, 
James M. Veach, Edwin M. Price, A.C. Trimble, Joel H. Dyer, W iI- 
liam W. Rich, Nelson Gilreath, John J. Howard, Robert L. Rogers, 
William I. Benham, John S. Leake, and A. W. Mitchell, as sureties, 
are jointly and severally liable and indebted on the administration 

bond given by John A. Erwin and Frank P. Gray, as admin- 
1219 istrators on the estate of Lewis Tumlin, deceased, dated Au- 
gust 2nd, 1875,and that for this same sum the said Frank P. 
Gray, as principal, and the said John W. Gray, Nelson Gilreath, 
John S. Leake, Thomas W. Leake, Absalom P. Wofford, and Francis 
M. Ford, -as sureties, are also jointly, severally, and concurrently 
liable and indebted on the administration bond given by said Frank 
P. Gray, dated October 13th, 1877, and that the several defendants 
last above named are also liable and indebted as last aforesaid, and 
for the same sum on the administration bond given by the said 
rank P. Gray, dated May 6th, 1878. 

And it is further ordered, adjudged, and decreed that ir the bal- 
ance of the gross sum first aforesaid, to wit, the sum of eighteen 
thousand five hundred and eight dollars and one cent ($18,508.01), 
which includes interest computed to the 19th day of January, 1885, 
the said Frank P. Gray, as ——o and the said Joh; W. Gray, 
James M. Veach, Edwin M. Price, A Trimble, Joel H! Dyer, W il- 
liam W. Rich, Nelson Gilreath, John J Howard, Robert’ L. Rogers, 
William I. Benham, John 8. Leake, and A. W. Mitchell,las sureties, 
are jointly and severally liable and indebted on the administration 
bond given by John A. Erwin and Frank P. Gray, as administrators 

on the estate of Lewis Tumlin, deceased, dated August 2nd, 
1220 1875, and that the said Frank P. Gray, as principal, and the 

said John W. Gray, Nelson Gilreath, John 8. Leake, Thomas 
W. Leake, Absalom P. Wofford, and Francis M. Ford, as sureties, 
are also jointly, severally, and concurrently liable and indebted for 
the same sum on the administration bond given by the said Frank 
P. Gray, dated May 6th, 1878. 

And it is further ordered, adjudged, and decreed that the said 
Frank P. Gray, principal, and the said several defendants, sureties 
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as aforesaid, do pay into court within thirty (30) days from the en- 
tering of this decree the said several sums ‘of mone y aforesaid for 
which they are respectively hereinbefore adjudged and decreed to be 
liable and indebted, and upon failure so to do that writs of flert facias 
do issue in this cause for the said several sums of money against the 
defendants, respectively, who are herein and hereby adjudge “ul and 
decreed to be liable for the same; and when said several sums of 
money Or any pi irt thereof shall be brought into court that the same 
shall be held for distribution amongst the creditors and heirs of the 
estate of Lewis Tumlin, deceased, under the order, direction, and 
decree of the court made or to be made in this Case, 

And it is further ordered, adjudged, and decreed that the defend- 

ants, Henry C. Erwin, John G. B. Erwin, and Henry C. Ram- 
1221 Saur, administrators on the estate of Lewis R. Ramsaur, 

deceased, are in nowise liable or indebted on the administra- 
tion bond given by John A. Erwin and Frank P. Gray, as admin- 
istrators on the estate of Lewis Tumlin, deceased, dated August 2nd, 
1875, the said Henry C. Frwin, John G. B. Erwin, and the said 
Lewis R. Ramsaur, deceased, never having signed said bond or 
authorized any other person to do SO for them. 

And it is further ordered, adjudged, and decreed that the com- 
plainant, AdaS. Rice, and the defendants, Mary L. Spencer, Napoleon 
B. Tumlin, George H. Tumlin, Lula T. Lyon, Cora M. Gray, and 
John S. Leake, are each of them distributees of the estate of Lewis 
‘Tumlin, deceased, and that there are no others, and that they are 
entitled, in the final distribution thereof, to share alike; and that 
each of them have heretofore received by virtue of an order of the 
court of ordinary of Bartow county, Georgia, in property distributed 
in kind, the sum of twenty-four thousand dollars ($24,000), share and 
share alike, and in addition thereto have received of the adminis- 
trator on said estate the sums hereinafter set forth in property and 
otherwise, for which they are lable to account with interest, as here- 
inafter stated, as between themselves and with creditors in 
case of a deficiency of assets, to wit: 

The said Ada S. Rice must account for the sum of three 
hundred and seventy-three dollars and seventy-three cents ($373.73) 
principal, and the further sum of one hundred and forty-five dollars 
and thirty cents ($8145.50) interest up to the Ist d: av of July, ISS], 
with legal interest on the principal sum from that date. 

The said Mary LS pencer must account for the sum of two thou- 
sand four hundred and sixty-seven dollars and fiftv-three cents 
($2,467.53) principal, and the further sum of one thousand six hun- 
dred and seventy dollars and seventy-six cents ($1,670.76) interest 
up to the 8th day of January, 1885, with lega! interest on the prin- 
cipal sum from that date. 

The said Lula T. Lyon must account for the sum of seven hun- 
dred and fifty-seven dollars and eighty-four cents ($757.84) ) princi- 
pal, and the further sum of one hundred and ninety-three dollars 
and eighty-five cents ($193.85) Interest up to the Ist day of July, 
1881, with legal interest on the principal sum from that date. 
The said George H. Tumlin must account for the sum of nine 
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hundred and two dollars and forty-three cents ($902.43) principal, 
and the further sum of two hundred and forty-seven dollars and 
eighty-seven cents ($247.87) interest up to the Ist day of July, 1881, 

with legal interest on the principal sum from that date. 
1225 The said Cora M. Gray must account for the sum of fifteen 

hundred and twenty-four dollars and ninety-two cents 
($1,524.92) principal, and the further sum of five hundred and 
ninety-three dollars and twenty-seven cents ($593.27) interest up to 
the first day of July, 1881, with legal interest on the principal sum 
from that date. 

The said John 8. Leake must account for the sum of seven hun- 
dred and twenty-five dollars and sixty-six cents ($725.66) principal, 
and the further sum of one hundred and seventeen dollars and fif- 
teen cents ($117.15) interest up to the Ist day of July, 1581, with 
legal interest on the principal sum from that date. 

And the said Napoleon B. Tumlin, having received nothing trom 
said estate over and beyond said first distribution of property In 
kind, is not hereby required to account for anything. 

And it is further ordered, adjudged, and decreed that the estate 
of Lewis Tumlin, deceased, is indebted to Mary [.. Spencer in the 
sum of six hundred dollars, with legal interest thereon from the 
first day of January, 1879, for which the other distributees must 
account with her, and which is hereby allowed her as against them 
but not as against any creditors of said estate. 

And it is further ordered, adjudged, and decreed that the 

1224 estate of Lewis Tumlin, deceased, is indebted to Napoleon B. 

Tumlin, George H. Tumlin, and John 8S. Leake, jointly, in 

the sum of one thousand dollars principal debt and the further sum 

of sixty-four dollars and seventeen cents interest up to the first day 

of July, 1881, with legal interest on the principal sum from that 

date, for which the other distributees must account with them and 

which is hereby allowed them as against the other distributees, but 
not against any creditor of said estate. 

And it is further ordered, adjudged, and decreed that the com- 
plainant, James L. Rice, by reason of his having on the 5th day of 
July, ISS], paid off and satisfied, for the benefit of the estate of 
Lewis Tumlin, deceased, a judgment and fi. fa. issued from the 
superior court of Bartow county, Georgia, in favor of Pique, Manier, 
Hall & Co. against B. G. Poole and Co., of which defendant firm 
Lewis Tumlin was in his lifetime a partner, and which judgment 
was founded on a note of B. G. Poole & Co.. given in the lifetime of 
said Tumlin: that he, the sal James L, Rice, be, and he Is hereby, 
subrogated to all the right of the said Pique, Manier, Hall & Co. as 
to the sum so paid by him, to wit, the sum of fourteen hundred and 
thirty-five dollars and sixty. cents ($1,435.60), with legal interest 

thereon from said 5th day of July, 1881, and that the same 
1225 be paid to him according to its legal dignity and priority as 
established by law. 

And it is further ordered, adjudged, and decreed that the fi. fa. 
issued from the superior court of Bartow county, Georgia, dated 
April Ist, 1879, upon a judgment rendered in said court on the 15th 
26—454 
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day of January, 1878, founded on an obligation in writing given by 
Lewis Tumlin in his lifetime, said fi. fa. being in favor of Needam 
L. Angier, trustee, &c., against Frank P. Gray, administrator of 
Lewis Tumlin, deceased, and one R. C. Roberts, security On a SUper- 
cedeas bond, and which judgment and fi. fa. were on the 21 day of 
June, 1879, transferred to the defendant, John Neal, is a valid and 
subsisting claim in the hands of said John Neal against the estate 
of Lewis Tumlin, deceased, for the sum of seven thousand and sixty 
dollars and foriy-eight cents($7,060.48) principal debt, and the further 
sum of seventeen hundred and sixty-seven dollars ($1,767.00) inter- 
est up to the 12th day of January, 1885, with legal interest on the 
principal sum from that date, and that said fi. fa. be paid according 
to its legal prioriiy. 

And it is further ordered, adjudged, and decreed that the estate of 
Lewis Tumlin is liable and indebted to the defendant, John Neal, 
on a judament and fi. fa. issued from the superior court of Bartow 

county, Georgia, in favor of said John Neal against Thomas 
1226 ‘Tumlin, as principal, and Frank P. Gray, administrator of 

Lewis Tumlin, deceased, surety, and which judgment was 
founded on a note signed by Lewis Tumlin in his lifetime as surety 
for said Thomas Tumlin, according to its legal tenor and effect, and 
as surety only for the principal sum of thirteen hundred and ninety- 
eight dollars and seventy-seven cents ($1,398.77), with interest 
thereon at the rate of ten per centum per annum from the seventh 
day of June, 1881. 

And it is furtaer ordered, adjudged, and decreed that the defend- 
ants, John Neal and Thomas Warren Akin, do deliver up and turn 
over to James M. Neal, the receiver in this cause, within thirty (30) 
days from the entering of this deeree, the note or notes and mort- 
gages made by Rh. M. Young and P. M. B. Young to Frank P. Gray, 
as administrator of Lewis Tumlin, deceased, and also the note or 
notes and mortgages made by R. M. Young to P. M. B. Young, and 
by said P. M. Bb. Young transferred to said Gray as collateral se- 
curity for the said notes payable to Gray as administrator, and that 
they also deliver up to the receiver in this cause the two notes on 
N.S. Eaves in their custody, each for the sum of three hundred and 
eighteen dollars and fifty-one cents, it being adjudged and decreed 

by the court that no title or right therein or thereto passed 
1227 by the attempt of the said Frank P. Gray to pledge them as 

collateral security to the said John Neal or the said Thomas 
Warren Akin for any debt claimed by them against the estate of 
Lewis Tumlin. deceased. 

And it is further ordered, adjudged, and decreed that as to the 
matters and things set forth in complainants’ bill against the said 
Frank P. Gray, as receiver of the assets of the firm of B. G. Poole & 
Co., appointed by the superior court of Bartow county, Georgia, this 
court declines to take jurisdiction, it being of opinion that said 
Krank P. Gray, as such receiver, is accountable only to the court by 
which he was appointed. 

And it is further ordered, adjudged, and decreed that the allega- 
tions in complainants’ bill that the two mortgages taken by Frank 
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P. Gray, in the name of his wife, Cora M. Gray, upon the Oothcaloga 
or Bartow Cotton Mills at Adairsville, Georgia, one of said mort- 
gages being for the sum of thirteen thousand five hundred dollars 
and the other for the sum of twenty-one thousand three hundred 
dollars, were obtained by investing therein the funds of the estate of 
Lewis Tumlin, deceased, and not the funds of his said wife, Cora M. 
Gray, has not been sustained by proof, and so much of complain- 
ants’ bill as relates to them is hereby dismissed. 
1228 And it is further ordered, adjudged, and decreed that the 
following-named persons are creditors of said estate of Lewis 
Tumlin, deceased, and have now, or had at the time their claims 
were severally presented and passed upon by the special master, 
valid and subsisting claims against said estate, and are entitled to 
be paid out of the assets of said estate according to the priorities 
established by law, to wit: 

DD. W. K. Peacock, for services rendered the receiver as surveyor, 
one hundred and twenty-five dollars ($125.00). 

D. P. Hill, for services rendered said estate as an attorney-at-law, 
twe hundred and thirteen dollars and seventy-five cents ($213.75). 

M. R. Akerman, executrix of Amos T. Akerman, deceased, for 
services of her testator as attorney-at-law rendered said estate, four 
hundred and fifty dollars ($450.00). 

John W. Akin, for services rendered said estate by himself and 
Thomas Warren Akin as attorneys-at-law, two hundred and three 
dollars and eight cents ($205.08). 

William Kk. Moore, for services rendered said estate as attorney- 
at-law, one hundred and fifty dollars ($150.00), with legal interest 

thereon from 28th day of July, 1881. 
1229 Dabney and Fouche, for services rendered said estate as 
attornevs-at-law, one hundred and five dollars ($105.00) prin- 
cipal debt, six dollars and fifty-five cents ($6.55) interest to July 1, 
1SS1, with legal interest on the principal sum from that date. 

William T. Wofford, for services rendered said estate as attorney- 
at-law, three hundred and twenty-five dollars ($525.00) principal 
debt, eighty-four dollars and fifty-five cents ($84.55) interest to Au- 
gust Ist, 1881, with legal interest on the principal sum from that 
date. 

J.J. Howard & Son, for services rendered said estate by Abda 
Johnson as attorney-at-law, six hundred and fifty-eight dollars and 
seventy-five cents (8658.75), with legal interest thereon from Novem- 
ber Ist, 1881. 

Thomas Stephens, for witness’ fees attending Bartow superior court 
on a subpcena sued out for said estate by Gray, adm’r, twenty-three 
dollars and twenty-five cents ($23.25). 

Joseph Willingham, on a cost fi. fa. from Gordon superior court 
against Gray, adin’r, &c., and E. E. Field, twenty-one dollars and 
fifty-seven cents ($21.57). 

J. A. Howard, ordinary of Bartow county, for office fees incurred 
by Frank P. Gray, adin’r, &c., forty-three dollars ($43.00). 

To W. H. Gilbert, A. P. Wofford, and L. D. Jolly, twenty dollars 


204 JAMES M. VEACH ET AL. VS. ADA S. RICE ET AL. 


($20.00) each for services as arbitrators in case between the 
230 estate of Lewis Tumlin, dee., and F. M. Martin & wife, being 
sixty dollars in all. 

To Elizabeth Stokes, executrix, &e., on a judgment rendered 
in the lifetime of Lewis Tumlin, one hundred and fifty dollars 
($150.00) principal, one hundred and thirty-eight dollars and ninety- 
one cents ($138.91) interest to July 1, 1551, with legal interest on 
the principal sum from that date. 

To Joseph Willingham thirteen hundred and seventy dollars and 
ninety-two cents ($1,570.92), with legal interest thereon from Decem- 
ber 28th, 1883, which is hereby decreed to be of the dignity of bonds 
and other obligations. 

To W. C. Armstrong two hundred and twenty-nine dollars and 
eighty-four cents (8229.84) principal, two hundred and eighty-nine 
dollars and fifteen cents ($289.15) interest to 28th day of December, 
1883, with legal interest on the principal sum from that date, and 
the further sum of ten dollars for costs, and this debt is hereby 
decreed to be of the dignity of bonds and other obligations. 

lo I’. M. Martin and wife, Nancy Martin, on an award, the sum of 
four hundred and twenty dollars ($420.00). 

To the Planters’ and Miners’ Bank, on a judgment founded on a 
note of J. D. Wilkinson, endorsed by Lewis Tumlin in his lifetime, 
two hundred and one dollars and seventy-five cents ($201.75) princi- 

pal, one hundred and nine dollars and forty-six cents 
12381 (8109.46) interest to November 2, 1884, with legal interest on 

the principal sum from that date, and the further sum of 
eleven dollars and twentv-five cents ($11.25) for costs. 

And also to the said The Planters’ and Miners’ Bank the sum of 
twenty-six dollars and sixty cents (826.60) principal, and twelve 
dollars and forty-five cents ($12.45) Interest to July 1, 1881, with 
legal interest on the principal sum from that date, the same being 
on a judgment founded ona note given by Bb. G. Poole & Co., of 
which firm Lewis Tumlin was a partner to John Eaves. 

To Miles G. Dobbins, on two judgments, also founded on notes of 
Bb. G. Poole & Co., thirteen hundred and thirty-three dollars and 
thirty-eight Cents (81 .5355.5S8) principal, eloht hundred and sixty- 
eight dollars and fifty-two cents (8868.52) interest to September 24th. 
1SS4, with legal interest on the principal sum from that date. 

To Margaret MeMurray, executrix of Madison MeMurray, dee., 
on a note signed by Lewis Tumlin in his lifetime, five hundred and 
forty-seven dollars and thirty-one cents ($547.51) principal, six 
hundred and seventeen dollars and seventy-two cents ($617.72 
interest to Nov. 2nd, 1884, with legal interest on the principal sum 
from that date. 

To 'T. M. Ansley, executor, &c., on a note given by Lewis 
1232 Tumlin in his lifetime, five hundred and thirty dollars 
($530.00), with legal interest thereon from June 17th. 1884. 
20d. Et. Rog rs & Co. seventy-five dollars (875.00) on an open 
account made with them by Lewis Tumlin in his lifetime. 

And it is further ordered, adjudged, and decreed that in all cases 

where claims against the estate of Lewis Tumlin, deceased, have 
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been presented to the special master and proven before and allowed 
by him the creditor allowed such claim shall also recover of said 
estate the costs of such hearing, to be taxed against said estate and 
paid out of the assets thereof. 

And it is further ordered, adjudged, and decreed that in all cases 
where claims against the estate of Lewis Tumlin have been pre- 
sented to the special master and disallowed and rejected by him 
that the complainants in this ease recover of the creditor or claim- 
ant whose claim 1s so rejected and disallowed the costs of the hear- 
ing of his claim before the special master to be taxed against him. 

And it is further ordered, adjudged, and decreed that the costs of 
the hearing before the special master of the special defenses made 
by the several defendants as sureties sole-y on the administration 
bonds of the defendant, Frank P. Gray, be taxed against the said 

defendants, respectively, in accordance with the reports and 
1223 recommendation of the special master, reference to said re- 

ports being had for that purpose, and that the complainants 
do recover the same of the said defendants accordingly. 

And it 1s further ordered, adjudged, and decreed that all the costs 
in this cause not hereinbefore otherwise provided for by this decree 
be taxed against the defendant, Frank P. Gray, including the com- 
pensation of the master and the costs of the hearing before him, 
and that the complainants do recover the same of the said Frank 
P. Gray in the first instance, and, failing in this, of the several de- 
fendants, his sureties on his administration bonds, who are held 
liable in the second instance, but for these costs they are adjudged 
and decreed to be liable and indebted as sureties jointly and not 
severally—that is to say, that each of the said several defendants, 
to wit, John W. Gray, James M. Veach, Edwin M. Price, Joel H. 
Dyer, A. C. Trimble, William W. Rich, Nelson Gilreath, Wilham [. 
Benham. Robert Li. Rogers, John As Lloward., John Ss. Leake, A. W. 
Mitchell, Thomas W. Leake, Absalom P. Wofford, and Francis M. 
lord, are liable as surety for the said Frank P. Gray for his aliquot 
share of said costs, but not otherwise or for the aliquot share of any 
other of said sureties. 

And it is further ordered, adjudged, and decreed that the 

1234 injunction heretofore granted in this cause restraining and 

enjoining the defendant, Frank P. Gray, as administrator of 

the estate of Lewis Tumlin, deceased, from in any way Interfering 

or intermed-ling with the assets and affairs of the estate of Lewis 

Tumlin, deceased, be made perpetual, and that the receiver hereto- 

fore appointed in this cause be continued until he shall collect in all 

the assets of said estate, and distribute the same under direction of 
the court, and settle his accounts. 

And it Is further ordered that the bill be retained for the further 
direction of the court as to the distribution of the assets of the estate 
of the said Lewis Tumlin, deceased, amongst the heirs and creditors 
of said estate, and Lo the end that this may be done the special 
master is directed to file his report upon ail such matters and things 
as have been referred to him by the first day of the next term of the 
court. 
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Decree rendered this 22 day of January, 1885. 
DON A. PARDEE, Judge. 
ALECK BOARMAN, 
U. S. Judge. 


Atlanta, Ga., Jan’y 22, A. D. 1880. 


. 
7: 
Filing. 
l‘iled in clerk’s office, Jan. 22, 1885. 
A. E. BUCK, Clerk. 


1255 60<Cireuit Court of the United States for the Northern District 
of Georgia. In Equity. 


JAMES L. Rice & ApAS. Rice, His Wife, 
vs. 


FRANK P. Gray, Adm’r L. Tumlin, Deceased, et al. 


To Frank P. Gray, of the county of Fulton, in the northern district 
of Georgia: John W. Gray, Kdwin M. Price, Wim. W. Rich, Nelson 
Gilreath, John S. Leake, Thomas W. Leake, and Francis M. Ford, 
of the county of Bartow, in the northern district of Georgia, and 
Absalom VP. Wofford, of the county of Banks, in the northern 
district of Georgia, and Joel H. Dyer, of the county of Polk, in i 
the northern district of Georgia 


We, James M. Veach, Robert L. Rogers, A. C. Tumlin, W. I. Ben- 
ham, and John J. Howard, of the county of Bartow, in the northern 
district of ¢ reorgla, and A. W. Mitehell, of the county of Fulton, in said 
northern district of Georgia, hereby notify you that in the matter of 
the decree in favor of the complainants above stated against vou and 
ourselves, signed by the court, in the sum of forty-five thousand eight 
hundred and forty-six dollars and thirty-nine cents or other like sum, 

with interest thereon, as provided in said decree, that we will, 
1256 ©6during the session of said circuit court now being held, peti- 
tion said court for an appeal from said decree to the Supreme 
Court of the United States, and we shall likewise execute and tender 
Lo sald court a bond iis required by law, and pray the court for the 
allowance of our appeal, the approval of our bond, and for an order 
of supersedeas as to us, and prosecute said appeal. 
JAMES M. VEACH, ‘ 
A. C. TRIMBLE, 
W. lL. BENHAM, 
R. L. ROGERS, 
J. J. HOWARD, 
A. W. MITCHELL, 
by their sol’rs, WYNATT & HOW ELL, 
THOMAS W. MILNER. 


aa, 
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We, the undersigned, do bereby acknowledge due service of the 
within original notice, and also hereby waive copy of same and all 
other and further service 

This 27 day of January, 1885. 

A. P. WOFFORD. 
THOMAS W. LEAKE. 
JOHN S. LEAKE 
JOHN W. GRAY 
KDWIN M. PRICE. 
JOEL H. DYER. 

W. W. RICH, 
PRANK P. GRAY. 


12537 Strate or Georatia. Partouw County : 


before me, Aaron Collins, United States commissioner in the 
northern district of Georgia, personally came Albert S. Johnson, 
who on oath says that he has this day served Nelson Gilreath in 
person with a true copy of the annexed and within original notice. 
This Jan’y 26th, 1585. 


ALBERT S. JOHNSON. 


Sworn to and subseribed before ne January 2b, LSS5. 
AARON COLLINS, 
U.S. C. C. Comm’r. 
STATE OF GEORGIA, Bartow County: 


Before me, Aaron Collins, United States commissioner in the 
northern district of Georgia, personally came Albert S. Johnson, 
who on oath Says that he has this day served lrancis M. lord with 
a true copy of the annexed and within original notice by leaving 
said copy at his most notorious place of abode. 

This January 26th, 1585. 


ALBERT 8S. JOHNSON. 


Sworn to and subscribed before me January 26, 1885. 
AARON COLLINS, 
U.S. CG. C. Comm’r. 
STaTE oF Grorata, Fulton County: 


Before me, A. E. Buck, clerk of the district and circuit courts for 
the northern district of Georgia, personally appeared Thomas W. 
Milner, Esq., who, after being duly sworn, says that he is acquainted 
with Francis M. Ford, who resides in the county of Bartow, State of 

Georgia; that he — at this time, and was on the 26th day of 
1238 the present month, absent from his home: absent from the 

State and county aforesaid; and affiant is informed and be- 
lieves that he is and was on the day mentioned beyond the jurisdic- 
tion of the State and somewhere in the State of Mississippi. 


THOMAS W. MILNER. 


Sworn to and subscribed before me this Jan’y 28, 1885. 
A. & Boon. 
Clerk and U. S. Comm’r 


niin maiantionaligta-.oe ae . 
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In U.S. Cireuit Court for Northern District of Georgia. In Equity. 
JAMEs L. Rick & Wire vs. Frank P. Gray et al. 
Let the foregoing notice of petition for appeal and the service and 
acknowledgments of service be entered of record in this cause. 
In open court Jan. 28th, 1855. 


ALECK BOARMAN, 
U. 8. Judge. 


[ ling. 


Iiled in oflice January 28, 1SSo. 
R. E. BOYD, Dep'ty Ck. 


1259 Application for Appeal lo Supre Hie (yurt. 
[In Cireuit Court of United States, Northern Dist. Georgia. 
Jas. L. Rice and Others vs. F. P. Gray and Others 
Dill, ete. 
Order referring to Ek. N. Broyles, special master, to hear and report 
as to amount of appeal, bond, and sufficiency of sureties. 

The question of the amount of the bond to be given on appeal in 
said case and the sufticiency of the security to be offered is hereby 
referred to EE. N. Broyles, special master in said case, and he is em- 
powered to hear the parties and evidence on said points summarily 
and to report his finding thereon to this court as soon as possible. 


Jan’y 26th, 1885. 
ALECK BOARMAN, 
U iS, Judge. 


Filing. 
Filed in office January 28, 1854. 


R. E. BOYD, 
Dep ty Clerk. 


1?40 Report of i. N. Proyles, Special Masts Yr. as lo Bond and Sure ty 
on Appeal. 


Circuit — U.S. 
JAMES L. Rice and Others vs. F. P. Gray, Adm’r, and Others. 
sill, ete. 
In the matter of appeal bond in carrying said case to Supreme Court 
U.S. 

The undersigned, as special master appointed to hear evidence 
and report to said court as to the amount in which the bond should 
be given and as to the sufficiency of the sureties tendered, reports 
as follows: 

In view of the amount of the decree against the appealants, their 
share of liability for the same being about forty thousand dollars, 


eel 


See 
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the the interest thereon for some three years, such time being per- 
haps necessary for final decision in the Supreme Court, the possi- 
bility of ten per cent. as damages being awarded in the'Supreme 
Court against appealants,and some three or four thousand dollars of 
costs and expenses beng likely to be charged and taxed against ap- 
pealants, I think the bond should be in the penal sum of sixty thou- 

sand dollars. 
124] Appellants tender as sureties on their bond James R. Wylie 

and James Henry Porter, both citizens of Georgia and resi- 
dents in the city of Atlanta, Ga. From an inspection of the tax- 
books, both State and county and city, I find that Mr. Wylie OWS 
real estate in Atlanta and Fulton county, Georgia, of the value of 
thirty-six thousand four hundred and fifty dollars, and from his 
own statements that over and above all debts and liabilities his 
property is worth more than fifty thousand dollars. 

k'rom the same source | find that Mr. Porter owns land and real 
estate in said county of Fulton and in city of Atlanta to the value of 
fifty-five thousand dollars. From Mr. Porter’s own statements and 
the statements of others I find that, over and above all debts and lia- 
bilities and exemptions, his property 1s worth much more than the 
whole amount of the bond; in fact, that Mr. Porter is — wealt-y 
man—worth some $200,000 to $300,000. 
I find further that both said offered sureties are men of high char- 

acter as reliable business men and safe, very safe, in all financial 

respects, and | therefore find that they are good and sufficient 
1242 surety to goon the said appeal bond. 

Jan’y 27, 1885. , 
KE. N. BROYLES, 
Special Master. 
[: ing. 


riled in office Jan’y 28, 15So. 
R. BE. BOYD, 
Deputy Clerk. 


1243 In the Cireuit Court of the United States for the Northern 
District of Georgia. In Kquity. 


JaAMes L. Rice & Wire vs. FRANK P. Gray, Adm’r, et al. 


Know all men by these presents that we, James M. Veach, John 
J. Howard, William I. Benham, A. C. Trimble, R. L. Rogers, A. W. 
Mitchell, as principals, and Janes R. Wylie and James H. Foster, as 
sureties, are held and firmly bound unto Ada 58. Rice, Mary L. 
Spencer, Napoleon B. Tumlin, George H. Tumlin, Lula T. Lyon, 
Cora M. Gray, John S. Leake, as distributees of the estate of Lewis 
Tumlin, deceased -and James L. Rice, John Neal, D. W. K. Peacock, 
D. P. Hill: M. R. Akerman, ex’t’x of Amos T. Akerman; John W. Akin, 
T. W. Akin, W. K. Moore, Dabney & Fouchie, William T. Wofford, J. 
J. Howard & Son, Thomas Stephens, Joseph Willingham, J. A. How- 
ard, W. H. Gilbert, H. P. Wofford, L. D. Jolly, Elizabeth Stokes, 
W.C. Armstrong, F. M. Martin, Nancy Martin, Planters’ and Miners’ 

2i—454 
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Bank, Miles G. Dobbins; Margaret. MeMurray, ex’tr-x of Madison 
McMurray; T. M. Ansley, ex’t-r, &e.; J. H. Rogers & Co., as credi- 
tors of the estate of Lewis Tumlin, deceased, in the full sum of sixty 
thousand dollars, to be paid to the persons last aforesaid mentioned 
as distributees and creditors of the estate of Lewis Tumlin, deceased, 
their attorneys, executors, administrators, or assigns; to which pay- 
ment, to be well and truly made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these pres- 
ents. 
1244 Sealed with our seals and dated this 25th day of January 
(1885), eighteen hundred and eighty-five. 

Whereas lately at a session of the circuit court for the northern 
district of Georgia, in the United States of America, in a suit de- 
pending in said court between James L. Rice & wife, complainants, 
and Frank P. Gray, administrator, ef al., defendants, a final decree 
was rendered against the said James M. Veach, J. J. Howard, W. I. 
Benham, A. W. Mitchell, A. C. Trimble, and R. L. Rogers and other 
defendants not makers of this bond, and the sald James M. Veach, 
J. J. Howard, W. lL. Benham, A. W. Mitehell, A. C. Trimble, and R. 
L.. Rogers, having obtained the allowance of an appeal and filed a 
copy thereof in the clerk’s office of said court to reverse the said de- 
cree In the aforesaid suit, all of which was done in open court during 
the term of said court at which said decree was rendered—the same 
having been done in open court and during the term of said court 
at which said decree was rendered, no citation was directed to said 
distributees and creditors of the estate of Lewis Tumlin, deceased— 
citing and admonishing them to be and appear at a Supreme Court 
of the United States to be holden at Washington on the second 
Monday of October next: 

Now, the condition of this obligation is such that if the said James 
M. Veach, J. J. Howard, W. I. Benham, R. L. Rogers, W. 7. Benham, 

A. C. Trimble, and A. W. Mitchell shall prosecute said ap- 
1245 peal to effect, and answer all damages and costs if they fail 
to make their appeal good, then the above obligation to be 
void: else to remain of full force and virtue. 
Sealed and delivered in the presence of— 


J. M. VEACH. SEAL. 
J. J. HOWARD. SEAL. | 
W. I. BENTHAM. SEAL. | 
R. L. ROGERS. SEAL. 
A. C. TRIMBLE, SEAL.] 
By J. M. VEACH, Attorney-in-Fact. ! 
A. W. MITCHELL. . |[SEAL. 
JAMES R. WYLIE, Security. [srat. 
J. H. PORTER, Security. SEAL, 


Approved by the court January 28th, A. D. 1885. 
ALECK BOARMAN, 
U.S Judge. 


we 
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GEORGIA, Bartow County: 


Know all men by these presents that I, Augustus C. Trimble, do 
make, constitute, and appoint, and by this instrament have made, 
constituted, and appointed, James M. Veach, of said county and 
State, my true and lawful attorney, for me and in my stead to make, 
execute, and sign my name to any bond which may be deemed 
necessary in the matter of the appeal in the case of Rice and wife 
versus I’. P. Gray, administrator of the estate of Lewis Tumlin, from 
the circuit or district court of the United States for the northern 
district of Georgia to the Supreme Court of the said United States, 

hereby ratifying the act of the said James M. Veach by virtue 
1246 of this my power of attorney, as fully and completely as if | 

were present and in my person signing and executing and 
making said appeal bond. 

In witness whereof I hereunto set my hand and affixed my seal 
this the (27th) twenty-seventh day of January, A. D. eighteen hun- 
dred and eighty-five. 


A. C. TRIMBLE. [r. s.] 


Signed and sealed in the presence of the undersigned, a justice of 
the peace, the day and year above given. 
B. F. BIBB, J. P., 
J. P. 856, Dist. Ga., Mil. 
Grorata, Bartow County : 


This is to certify that B. F. Bibb, who attests the signature of A. 
C. Trimble to the foregoing power of attorney, is a Justice of the 
peace, regularly appointed and qualified to administer oaths and 
attest and execute legal papers under the provisions of the iaws of 
the State of Georgia. 

Witness my seal of office and official signature. 

Ik. M. DURHAM, 


Clerk Superior Court, Bartow County. 


Filing. 


Filed in office January 28th. LSS. 
R. E. BOYD, 
Deputy Clerk. 


1247 In the United States Cireuit Court for the Northern District 
of Georgia. In Equity. 


James L. Rice and Wire vs. Frank P. Gray, Adm’r, e¢ al. 


To the honorable the judges of the circuit court in said cireuit : 
The petition of James M. Veach, A. C. Trimble, John J. Howard, 
Robert L. Rogers, William I. Benham, and A. W. Mitchell respect- 
fully shows that during the present term of this court, to wit, on the 
22 day of January, A. D. 1885, a final decree was rendered in the 
above-stated cause, whereby it was adjudged that Frank P. Gray 
was liable and indebted on the several administrator’s bonds given 
by him as administrator ou the estate of Lewis Tumlin, deceased, 
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for arrears and balance on his administrator’s account and for de- 
fault and waste, in the sum of forty-five thousand eight hundred 
and forty-six dollars and thirty-nine cents (45,846.39), and the fur- 
ther sum of twelve hundred and seventy-six dollars and five cents 
(1,276.05), interest to the 19th day of January, 1885, making in 
gross the sum of forty-seven thousand one hundred and twenty-two 
dollars and forty-four cents ($47,122.44); and whereby it was also 
adjudged that your petitioners, with their co-sureties, John W. 

Gray, Edwin M. Price, Joel H. Dyer, William W. Rich, 


1248 Nelson Gilreath, and John S. Leake, on the joint bond of 


John A. Erwin and Frank P. Gray, as administrators on the 


estate of Lewis Tumlin, deceased (said bond dated 2nd day of 


August, 1S75), were jointly and severally — with the said Frank P. 
Gray, as principal, for a part of the gross sum aforesaid, to wit, the 
sum of eight thousand four hundred and fourteen dollars and fifty- 
six cents ($8,414.56); and whereby it was also further adjudged that 
your petitioners, with their co-sureties upon said joint bond of John 
A. Erwin and Frank P. Gray, were jointly and severally bound with 
the said Frank P. Gray, as principal, and his sureties mentioned in 
said decree, on three other administration bonds made bv said Frank 
PP. Gray as sole administrator of the estate of Lewis Tumlin, de- 
ceased, oOhe dated May 2nd, IS76, one dated ( tober 3th, S77, and 
one dated May 6G, 1878, for the balance of said gross sum of forty- 
seven thousand one hundred and twenty-two dollars and forty-four 
cents ($47,122.44), in sums apportioned among the obligors on 
said bonds according to dates of liability or indebtedness of said 
Gray as principal; and whereby also it was adjudged, ordered, 
and decreed that all of the exceptions of your petitioners to 
the report of the special master, IE. N. Broyles, were overruled 
and dismissed. Your petitioners claim that it was error to over- 
rule said exceptions or any or either of them; that it is error to 

charge your petitioners with any default, indebtedness, 
1249 or waste of I. P. Gray, as administrator of Lewis Tumlin, de- 

ceased, after the resignation of his co-administrator, John A. 
Krwin; that it was error to disallow to the administrators, Erwin 
and Gray, the commissions allowed them by the ordinary of Bartow 
county for distribution of the estate in kind of said Lewis Tumlin, 


deceased : that if was error to hold and adjudge that the I’ lease of 


H.C. Erwin, J. G. B. Erwin, and R. L. Ramsour, now deceased, as 
sureties on the bond of F. P. Gray and John A. Erwin, joint admin- 
istrators as aforesaid, did not discharge the sureties on said bond; 
that it was error to allow the amended answers of Cora M. Gray and 
John S. Leake asserting their claims against Frank P. Gray after the 
hearing and trial of the cause; also to allow an order that the cause 
abate as to William 'T. Wofford after the trial of the cause, he hav- 
ing died long anterior to said trial. 

Petitioners claim that there are other errors incidentally and col- 
laterally connected with the overruling of petitioners’ exceptions to 
the special master’s reports, but which it is not necessary to men- 
tion here specifically, as the record discloses them. Wherefore your 
petitioners pray the allowance of an appeal from said decree of said 
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court to the Supreme Court of the United States. Petitioners have, 
in writing, notified all their co-sureties on the joint bond of Frank P. 
Gray and John A. Erwin, as administrators, &c., of their pur- 
1250 pose toapply for this appeal. They have also notified, in 
writing, all the defendants against whom said decree is pro- 
nounced of said purpose to apply for said appeal to the end that 
they might join in said appeal if they so desired. Petitioners alone 
of the sureties on the joint bond of Frank P. Gray and Jolin A. 
Erwin, administrators as aforesaid, have made and filed exceptions 
to the reports of the special master, and they only, of all the defend- 
ants, were interested in the matter of said exceptions or could prop- 
erly make said exceptions, and they therefore pray to be allowed to 
execute a bond for appeal, with their sureties separate from any 
other defendants who may desire to appeal, should any so desire. 
January 28th, 1885. 

JAMES M. VEACH, 

JOHN J. HOWARD, 

WILLIAM I. BENHAM, 

ROBERT L. ROGERS, 

A. C. TRIMBLE, 

A. W.. MITCHELL, 

By their attorney P. L. MYNATT. 


, 


The appeal prayed for in the foregoing petition is hereby allowed, 
and petitioners alone of the sureties on the joint bond of Frank PL. 
Gray and John A. Erwin, as administrators on the estate of 
125] Lewis ‘Tumlin, deceased, having except d to the reports of the 
special master upon the grounds taken by them, and they 
alone of the defendants being interested in the questions made by 
their exceptions, and it cL ype aring to the court that the petitioners 
have in writing notified all defendants in the decree pronounced of 
their purpose to appeal, it is ordered that the petitioners be allowed 
their appeal upon executing a bond in the penal sum of sixty 
thousand dollars, which said bond is now filed and approved bv 
the court in open court during the regular term thereof, at which 
suid decree was signed and entered of record, which said appeal and 
bond will operate as a supersedeas in this cause as to said petition- 
ers. It is further ordered that the evidence inw riting of the notice 
of service upon defendants by petitioners for appeal of their pur- 
pose to appeal be entered of record in this cause as the same now 

appears exhibited to this court. 

[In open court January 25th, 1555. 
ALECK BOARMAN, 
U.S. Judge. 
Fil ing. 


Filed in office January 28th, 1885. 
Rk. E. BOYD. 
Deputy (‘he ri: 
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1252 UNITED STATES OF AMERICA, 
Northern District of Georgia : 


[, Alfred E. Buck, clerk of the United States circuit court in and 
for the northern district of Georgia, do hereby certify the foregoing 
to be a true, full, correct, and complete transcript of the record and 
proceedings had in the cause wherein John L. Rice et al. were com- 
plainauts and Frank P. Gray et al. were respondents in all matters 
concerning the questions involved in the appeal of James M. Veach, 
N.C. Trimble. W. I. Benham, R. L. Rogers, J. J. Howard, and A. 
W. Mitchell as appears of record and now remaining of file in my 
office. 

In testimony whereof I hereunto set my hand and seal of the said 
circuit court, at Atlanta, Ga., this the 25th day of September, A. D. 
LSSo. 

[Seal U.S. Cireuit Court, N. D. Georgia. ] 


A. E. BUCK, Clerk. 


1253 Statement of Errors and of Parts of the Record to he Printed by 
Appellants. 


In the United States Supreme Court. 


J. M. Veacu et al., Appellants, 
Us. 
JAMES L. Rice & WIFE et al., Appellees. 


Appellants will insist that the court below erred in overruling 
their exceptions to the report and amended report of the master as 
follows, to wit: 

Exception lsi. For that the said master has by his said report 
certified that he was of the opinion that the discharge of John A. 
Kerwin, as co-administrator, did not discharge him as surety for his 
co-administrator, Frank P. Gray, and for that he has further certi- 
fied that he is of the opinion that the order of the ordinary of 
Bartow county, made on the — day of May, 1876, discharging the 
sureties of Erwin and Gray on their bond as administrators of 
Lewis Tumlin, deceased, was a nullity and did not, in fact, release 
said sureties. 

Exception 2nd. For that the said master hath in and by his said 
report certified that he is of the opinion that the order which was 
passed by the ordinary of Bartow county, bearing date on the 
— day of May, 1876, which order allowed said John A. Erwin’s 
resignation as one of the administrators on said estate of Lewis 
Tumlin, deceased, and discharged him from his trust as admin- 
istrator and relieve his sureties from all further liability, was not 

effectual as a discharge of the sureties on the bond given by 
1254 said Grav and Erwin jointly, because the said sureties had 
presented no petition to said court of ordinary praying for 
discharge from said trust, and on this point further certifying that 
he was of the opinion that the discharge of Erwin by the order of 
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the court of ordinary did not in legal effect discharge the sureties 
on the bond of said Erwin and Gray as joint administrators, but thet 
they remained bound thereon as the sureties of said Gray as sole 
administrator, whereas, in fact and as a question of law, the said 
special master should have found, as to the two foregoing exceptions, 
Ist, that the discharge of Jno. A. Erwin as co-administrator upon 
his resignation discharged him as surety for his co-administrator, 
and, 2nd, that the legal effect of his said discharge was to discharge 
all the sureties on said joint bond given by said John A. Erwin and 
I’. P. Gray as administrators on said estate of Lewis Tumlin, de- 
ceased, without any petition or application on their part to said 
court of ordinary, or by any one else for them. 

Kxception 5rd. For that the said master hath in and by his re- 
port certified that at the May term, 1876, of the court of ordinary in 
and for the county of Bartow said court of ordinary granted the 
petition of John A. Erwin to resign his administratorship and by 
the same order appointed Frank P. Gray sole administrator and re- 
quired him to give a new bond and security as such, and further 
ordered that the said John A. Erwin, after settlement with said Frank 
’, Gray as his successor, together with his securities, be discharged 
from all liability for any mismanagement of said estate in the future, 
but not for any past liability of said John A. Erwin as administrator, 
and has also certified that the order of said ordinary permitting the 

said John A. Erwin to resign and appointing said Frank P. 
1255 Gray sole administrator was appealed from and the case car- 

ried to the superior court of Bartow county, and there, on 
August 4th, 1876, affirmed by a verdict of a jury, and, notwith- 
standing these recitals by the said special master, he has not found 
and certified that the said John A. Erwin as administrator, together 
with his sureties, were discharged, whereas he should have certified 
that the court of ordinary of Bartow county was a court of original, 
general, and exclusive jurisdiction of all matters pertaining to the 
administration of estates, and that its orders on this subject were 
conclusive until reversed by appeal or other legal method, and 
should also have found that, in accordance with the terms of said 
order so granted by said court of ordinary, said John A. Erwin was 
discharged from his trust as administrator on said estate, as well as 
discharged as surety of his co-administrator, F. P. Gray, together 
with all the sureties on said bond. 

Exception 4th. For that the said special master hath in and by 
his said report gone beyond the allegations and charges of the com- 
plainants’ bill of complaint in this cause to consider and report upon 
the liability of John A. Erwin and the sureties on the bond made 
by him and F. P. Gray as joint administrators on said estate of 
Lewis Tumlin, deceased, whereas he should have confined himself 
to the allegations and charges of said bill by said complainants 
which did not intimate any liability against the said John A. Erwin 
or the sureties on the bond which the said Erwin signed as admin- 
istrator, but, on the contrary, treats the resignation of said John A. 
Erwin and the discharge of him and his sureties by the ordinary of 
Bartow county as the end of their liability. These defendants refer 
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to the original bill of complaint filed by the complainants in this 
cause, which constituted the pleadings on the part of the 

1256 compl’nts at the time of the reference of said cause to said 
special master. 

Exception 5th. For that the said special master hath in and by 
his said report reduced the commission and fees allowed the ad- 
ministrators, John A. Erwin and F. P. Gray, for the division of 
land among the heirs, which was three per cent. on the value of the 
land so distributed, and which commission and fees amounted to 
$5,453.68, to the sum of $500.00, holding that the order of the ordi- 
nary of Bartow county making this allowance to said administra- 
tors was not conclusive and that said allowance was not sustained 
by the evidence submitted to him, whereas said special master should 
have held that said order making said allowance was conclusive on 
the parties interested, and that the evidence sustained said allow- 
ance as reasonable and not excessive. 


Exceptions to Second Report of Special Master. 


Exception Ist. For that the said master hath in and by his second 
general report certified that Frank P. Gray and John A. Erwin, 
administrators, did not make and file with the court of ordinary of 
Bartow county, Georgia, their first return in the manner required 
by law, in this, that they failed to account for all receipts and ex- 
penditures by them as administrators in said return, and that said 
master, by his sald re port, hath held that on account of such negiect 
on the part of said administrators that there should be allowed to 
them no commissions, and that all the commissions heretofore 
allowed them in his former report be forfeited and disallowed, 
whereas said special master should have held ‘and reported that 

said Frank P. Gray and John A. Erwin, administrators, were 
1257 entitled to the commissions claimed by them in their said 

first return and should have allowed them credit on the ac- 
count stated by him in his said report for all of the commissions so 
claimed by them. The evidence submitted to said special master 
and reported by him does not require a forfeiture of such commis- 
sions; neither does the statute require such forfeiture. 

Exception 2nd. For that the said special master hath erred in his 
said report in holding and reporting that the discharge of J. G. B. 
Erwin and H.C. Erwin and L.S. Ramsaur, because their names 
had been improperly signed to the joint bond of Gray and Erwin, 
administrators, by their attorney-in-fact, did not discharge their co- 
sureties op said bond, whereas the evidencesubmitted to and reported 
by the said master hereinafter referred to shows that the court of 
ordinary, in having said joint bond executed in his presence as re- 
quired by law, knew that the attorney-in-fact of the sureties above 
mentioned had no authority to sign such bond, and, in taking their 
signatures to such bond, the co-sureties were misled and their lia- 
bility increased above that which appeared in the face of the bond, 
and said master should — held that they were thereby discharged. 

Exception 3rd. lor that the said master, in his supplemental re- 
port, endorsed “overruling exceptions,” hath transcended the powers 
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of a master in chancery in undertaking to overrule exceptions to 
his original report and in undertaking to pass upon and decide 
questions of law; also holding in his said supplemental report that 
the judgment of the superior court of the county of Bartow, nunc 
pro tunc, upon the verdict rendered upon the appeal from the court 

of ordinary of said county, on the petition of John A. Erwin 
1258 for leave to resign as one of the administrators of Lewis Tum- 

lin, deceased, did not present an adjudication of all matters 
pertaining to the resignation of said Erwin and the sureties upon 
his bond as administrator, which adjudication is final and conelu- 
sive of the question of the resignation of said Erwin and his dis- 
charge and the discharge of all the sureties on the administration 
bond executed by said Erwin and Gray, and said special master 
erred in not so holding. 

The court below erred in overruling the foregoing exceptions or 
any or either of them. It was error to charge your petitioners with 
any default, indebtedness, or waste of F. P. (iray, iis administrator 
of Lewis ‘Tumlin, deceased, after the resignation of his co-adminis- 
trator, John A. Erwin. It was error to disallow the administrators, 
Erwin and Gray, the commissions allowed them by the ordinary of 
Bartow county for distribution of the estate in kind of said Lewis 
‘Tumlin, deceased. It was error to hold and adjudge that the release 
of J. G. B. Erwin and H. C. Erwin and L. 8. Ramsaur, as sureties on 
the bond of F. P. Gray and John A. Erwin, joint administrators as 
aforesaid, did not discharge the sureties on said bond. It Was error 
to allow the amended answer of Cora M. Gray and John 8. Leak 
asserting their claim against Frank P. Gray after the hearing and 
trial of the cause; also to allow and order that the cause abate as to 
William DP. Wofford after the trial of the cause, he having died long 
anterior to said trial. 

Appellants will also insist that the cireuit court for the northern 
district of Georgia had no jurisdiction to render judgment or pro- 
nounce adecree in favor of those of the defendants who are and were 
citizens of the State of Georgia, when said suit was begun and have 
been ever since, against appellants, who are and were also citizens of 

the State of Georgia, all of which appears in the record, and 
1259 that the judgment and decree in their favor is void for want 
of jurisdiction. 

And the appellants desire the printing of the following parts of 
the record, which they think ure all that is hecessary for the sOnl- 
sideration of the foregoing alleged errors, to wit: So much of the 
original record now on file in the office of the clerk of the Supreme 
Court of the United States as is indicated by the pages of the index 
thereto attached as follows: All from page one to 4, both inclusive, 
the order overruling the demurrer at page 108, and the order of ref- 
erence to the special master on page 109; the arnendment to the bill, 
page 120, and all following that down to and including the be- 
ginning of the first report of the special master, page 148. Print 
down to item 42, on page 175, and omit all the balance except items 
56, 57, 58, 63, 64, 79, and 88, on page 220, and the formal conclusion 
on page 230, beginning “ This ends the report,” &c., signed by the 

28—454 


JAMES M. VEACH ET AL. VS. ADA 8S. RICE ET AL. 


master. Then print all of the exceptions to master’s report by the 
defendants, Benham, Rogers, Trimble, Veach, Howard, A. C. & J. 
G. B. Erwin, and H.C. Ramsaur, beginning at page 231, and print 
the exceptions to the master No. 5, at page 240, pertaining to the 
holding of the master that Erwin had no right to resign, and also 
the 13th exception, at page 254, as to Gray’s making illegal contracts 
with Stansel and Wofford for division of fees, and also exception 14, at 
page 255, paying C. B. Welbourn — not due and charged as wasteful 
and not in good faith. Omitall other parts of the exceptions which 
begin at page 236 and end at page 287. Print page 288, and all 
down to and including the report of the special master on the lia- 
bility of sureties on the first bond of Gray and Erwin, which last re- 
port begins on page 342. Then print all down to and including the 
amended answer and petition of Cora M. Gray, beginning at page 

373. Print Exhibit A to master’s report, beginning at page 
1260 813, and Exhibit B, beginning at page 816. Print Exhibit 

LL, at page 1048, Exhibit N, at page 1049, and Exhibit M, at 
page 1058. Print the caption of Exhibit O, at page 1060. Omit all 
the items in that exhibit, and print the balance of page LOGY, be Ing 
Giray’s receipt and ordinary’s certificate. Print Exhibits P,Q, R, 8, 
T, U, V, W, A, and Y, being all of the exhibits from page 1070 to 
1095, inclusive. Print oral testimony of Benham, Rogers, et al. as 
‘to validity of bond, beginning at page 1120; also the interrogatories 


and depositions of J. A. Erwin, beginning at page 1129, and all of 


the record down to and including the power of attorney to sign 
bond, which last begins at page 1183. Then print petition of Cora 
M. Gray, beginning at page 1203, and all the balance of the record, 
including petition and order on appeal, beginning at page 1247 and 
going to the end of the reeord. Omit all parts of the record not 
herein directed to be printed. 

Print also the copy of the index tothe record from which said 
paging is taken, which copy is hereto attached as part thereof, print- 
ing therewith the word “omit” where it has been inserted on the 
right-hand side ther « f. 
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IPod In the United States supren Court. 


J. M. Veacu et al., Appellants, vs. James L. Rice & Wire et al., 


We, the counsel for the appellees, W. Kk. Moore, and P. L. Mynatt 
& N.J. Tlamimond, counsel for appellants aforesaid, acknowledge 
and agree as follows: Said Moore hereby acknowledges due & legal 
service of notice of the foregoing points to be relied upon in the 
rreme Court by said appellants & of the parts of the record which 
they wish printed, WV agrees that the foregoing paper hereto may be 
filed in the clerk’s office within the time allowed by the court in this 
cause, WN threat ate oth r service of notice of said points WV printed — 
lade, and both si les adore that at any time elth r party may 
print any omitted part as supplemental to the printed record, giving 
the other side notice & a COPY thereof thirty days before the hearing. 

We, for cL pope ants, admit that each annual return by Caray (atter 


] 


the first by himself & Erwin) were found to be ineorrect. in that he 


J 


did not charge himself with all monies collected in the preceding 
year & claimed credit to which he was not entitled 
W. KK. MOORE, 
Atty for Ap vellees. 
N. J. FIAMMOND anp 
r. ta Ue a. 
For Appellants 


Pi.) i isndorsed :| Supreme Court U.S. 1SS7, October term. No. 

IS4d. James M. Veach l appts,vs. A\dasS. Rice ef al. State 

it of errors & parts of reeord to be printed, with stipulation of 
counsel in regard to printing 

Stamped :] Office Supreme Court U. S. Filed May 28, 1887. 
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Supreme Court of the anited States. 


OCTOBER TERM, 1886. 


No. &10. 


J. M. VEACH, er au. APPELLANTS, 
v8. . 


JAMES 8S. RICE anp WIFE, Appre.rers. 


APPEAL IN EQUITY. 


Petition of Appellants for Leave to Print Only Part of the Record 
and Brief Thereon. 


N. J. Hawmonp, 
P. L. Mywatt, 
Attorneys for Appellants. 
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Jupp & DerwerLer, PRINTERS. 
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Supreme Court of the Wnited States. 


OCTOBER TERM, 1886. 


‘ \ "0. SI 0. 


J. M. VEACH, er au., APPELLANTS, 


vs. 


JAMES S. RICE anp WIFE, Appe.rers. 


APPEAL IN EQUITY FROM CIRCUIT COURT OF SOUTHERN 
DISTRICT OF GEORGIA. 


Ee de dd bean o 


To the Supreme Court of the United States : 


The petition of appellants most respectfully shows that 
the record in this case, as transmitted from the court below, 
contains a large amount of matter not pertinent to the issues 
between the parties. The appellants in this case were sureties 
upon the bond of Erwin and Gray, joint administrators of 
Lewis Tumlin, deceased. This joint administration termi- 
nated in about nine months, by the resignation of Erwin. 
Gray was at the same time appointed sole administrator, and 
gave a new bond with other sureties. After several years, 
Rice and wife, non-resident heirs, filed a bill against Gray 
and his sureties, and also made the sureties on the joint bond 
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defendants. The court below held the sureties on the joint 
bond of Erwin and Gray liable for the delinquencies of ( Tay» 
while sole administrator. The appellants, who were sureties 
upon the joint bond, insist that they are not liable for the 
delinquencies of rank Gray after the resignation of Erwin. 
The larger part of this very long record, including pleadings, 
evidence, and reports of Inaster, is to show Gray's defaults. 
The appellants make no question as to these after Erwin’s 
resignation. ‘They insist that they are not liable for them. 
whether great or small. In other words, the character and 
amount of the delinquencies of Gray, after the resignation 
of Erwin, cannot affect the questions made by appellants in 
this record. ‘To show that appellants are not responsible for 
this voluminous record, and that they have sought to reduce 
it by agreement, see affidavit marked Exhibit A, hereto 
attached. 

The prayer of petitioners is that they have leave to print 
only so much of the record as is pertinent to the matters in 
issue. This petition will be presented to the Supreme Court 
for the order asked on the first Monday in February, 1887. 


N. J. HAmMMonpD, 
P. L. MYNATT,. 
Attorneys for App llants. 


[EXHIBIT A. ] 
IN SUPREME COURT UNITED STATES 
J. M. Veacu, et al., Appellants, 
US. 
Rick AND WIFE, et al., Appellees. 
P. L. Mynatt, one of the counsel for J. M. Veach and others 


‘n the court below, makes oath that as such counsel he has 
proposed to the counsel representing Rice and wifeand others, 


the appellees, to omit in printing the record in the Supreme 
Court all that is not pertinent to the question made by the 
appellants, the record being very voluminous, and a large 
part of it having no bearing at all upon the questions made 
by the appellants, as clearly aphears by Inspection of the 
record. Affiant’s proposition, however, has been peremptorily 
rejected by those representing the opposite party. Affiant 
will also state that when the record was being copied by 
the clerk of the circuit court, he told the clerk that it was 
not necessary to incorporate all this irrelevant matter, and 
received for response that the other side required that it 
should all go in. 

P. L. MyYNatrt. 


Sworn to and subscribed before me this Ist day of Decem- 
ber, 1SS6. 
O. C. FULLER 
Deputy Clerk, Circuit Court. 


We acknowledge that we have this dav been served with 
a copy of the within. 
January 10th, 1887 


W. K. Moore, 
JAMES R. CoNYERs, 
Attorneys for Appe'lees. 


BRIEF. 


Erwin and Gray became joint administrators of the estate 
of Tumlin in Georgia, giving Veach et al. as security on 
their joint bond. In less than one year Erwin petitioned 
to resign. That was allowable under the statute of the State 
declaring that “any administrator who, from age or in- 
firmity, removal from the county, or for other cause, desires 


to resign his trust, may petition the Ordinary, stating the 


"ORs RR atte sm sos — 


reasons, and the name of a suitable person qualified and 


entitled to and willing to accept the trust; whereupon the 


Ordinary shall cite such person and the next of kin of the 
intestate, to appear and show cause why the order should 
| not be granted. If no good cause be shown, and the Ordinary 
| is satisfied that the interest of the estate will not suffer, the 
resignation shall be allowed, and the administrator sball be 
discharged from his trust whenever he has fairly settled his 
accounts with his successor and filed with the Ordinary the 
receipt in full of such successor.” Code of Ga., 1883, § 2610. 

The petition named said Gray as successor. Erwin set- 
tled with him and took his receipt. Thereupon the Ordi- 
nary discharged Erwin and the sureties on the joint bond, 
and took from Gray a new bond with new sureties. On ap- 
peal this was affirmed by the superior court. Rice et al., 
heirs-at-law of Tumlin, filed their bill for account and settle- 
ment, in United States court for northern district of Georgia, 
| against Gray, administrator, and the sureties on both bonds. 
| It was referred toa master and the cause was tried below 
upon exceptions to his report. The reported default of Gray 
was for, say, $6,000 up to that discharge, and for, say, $36,000 


more after that discharge. The decree was against Gray 


a — 


and both sets of sureties for the total—say $42,000—despite 
the contention by Veach ef al., sureties on the first bond, only 
that they were not liable for any default after that discharge. 
The sureties on the joint bond, Veach et al., alone ap- 
pealed. They do not dispute Gray’s liability for the said 
amount of default after the discharge, but deny their liability 
therefor as sureties. The exceptions to the master’s report 
making the issues here to be tried apply to the record up to 


and including said discharge. 


— ee 


The voluminous annual returns of Gray as administrator 
after said discharge are irrelevant and worse than useless 
here. Jo print the entire record wiil cost, say $1,350; to 
print what is material will cost, say $150. 

These are the facts as understood by Mr. Hammond who 
has been employed in the cause since the record was sent 
here. 

This Court will consider nothing but the specific excep- 
tions to the master’s report, on which the cause was tried 
below. 

Harding vs. Handy, 11 Wheat., 103-4. 
Story vs. Livingston, 13 Peters, 359-366. 
Brocket vs. Brockel, 3 Howard, 691. 
McMecken vs. Reveir, 18 Howard, 507. 


Though the act of 1803 required the clerk below to send 
up the entire record “and all the proceedings of what kind 
soever in the cause,” part might be omitted by consent of 
counsel. 


Conn et al. vs. Penn., 5 Wheat., 424—425. 


But here counsel for complainants, Rice et al., wou'd not 
consent. (See petition and affidavit, ante.) 

The act of 1803 has been modified so that “a transcript 
of the record as directed by law to be made, and copies of 
the proofs, and of such entries and papers on file as may be 
necessary on the hearing of the appeal, shall be transmitted 
to the Supreme Court,’ &c. Rev. St. U.5., § 698. 

Even with that positive statute this Court severely anim- 
adverted upon more being sent here than “ all that is ma- 
terial for the proper presentation of the cause.” 


Railway Co. vs. Stewart, 95 U.S. R., 279-284. 


eae Pas 
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b 
Those at fault will be punished in awarding costs. J 


The petition shows how Mr. Mynatt, of counsel for appel- 
lant, tried to reduce the record into the bounds suggested in 


95 U. S. R., 284 supra, and the other side objected. 


lt Is useless LO Inquire what else he might have done for 
that purpose. The whole record, &c., is here, and the ques- 
tion is whether all of it shall be printed. Our opponents 


Ie fuse to consent to print less than all sent up. 


Rule 8, pt. 3, requires filing “a complete record,” &c., but 
the latter part of it defines that to be what is “ hecessary 


to the hearing in this Court.” All has been filed here. 


Prima facve “the record,” which under Rule LO, pp). ae & 3 


and 6, must be printed, means, all “filed.” But the Cour 
made the rules to aid in administering justice,and will not 
interpret them so as to make them a burden instead of a 


help to the Court. 


Again: “It is always in the power of the Court to suspend 
its own rules or to except a particular case from its operation 
whenever the purposes of justice requires it.” 


U.S. vs. Breitling, 20 How., 252. 


We fear to print less than the “complete record ” without 
permission first had. The interests of our clients and our 


sense of duty compe? us to ask such permission 


We know no ease directly in point unless it be Nelson 
Richmond et al. vs. Cincinnati Furnace Co.. Ohio Weekly 
L. Bul., 26th Oct.. 1886. pp. 339. It is there stated that the 


Ohio Supreme Court dispensed with printing a record. The 


opinion we have not seen. Perhaps there was none written. 


We believe their rule is like that of this Court. 
Our case is No. 810 and perhaps two years off yet. There 
is time for the Court to adopt any plan and give Opposite 


side such notice as will save them from harm. Should we 


- 


print so that they should need more, wrongfully omitted by 
us, they can print omitted parts and we be made to pay 
costs accordingly. 
The Court might appoint its clerk a special master to 
| determine the issues, if indeed any will be made, about 
what is material. 
We pray for such order as the Court thinks the situation 
requires. ' 
P. L. Mynatr, 
N. J. HamMMonp, 
Of Counsel for A ppe llants. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888.—No. 208. 


James M. Veacu. Roprr. L. RoGers. 


A. C. Trosie. W. I. BENHAM, | Appeal from the 
Joun J. Howarp and A. W. Mircu- Circuit Court of 
ELL, appellants, the United States 
Vs. for the Northern 
Apa S. Rice. May L. Spencer, | District of Geor 
NapoLEeon B. TuMuin ef al., appel- | gia 
lees, 


ABSTRACT OF FACTS. 


Frank P. Gray and John A. Erwin were appointed ad- 
ministrators of the estate of Lewis Tumlin, deceased, o! 
Bartow county, in the State of Georgia. On the second 
day of August, 1575, they executed a bond as such ad- 
ministrators, in the sum of six hundred thousand (600,- 
000.00) dollars, with William ‘T. Wofford, Abner John- 
son, John W. Gray, James M. V each, Noah King, Edwin 
M. Price, A. C. Trimble, Joel H. Dyer, W. W. Rich, 
James C. Wofford, Nelson Gilreath, John J. Howard, A. 
W. Mitchell, Thomas Stakely, R. L. Rogers, L. R. Ram- 
sour, J. G. B. Erwin, Henry C. Erwin, W. I. Benham, 
John S. Leake and Thomas Tumlin, as sureties, payable 
to the Ordinary of Bartow county, the following being 
the condition of said bond: 

‘The condition of the above obligation is such that if 
the above bound Frank P. Gray and John A. Erwin, ad- 
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ministrators of the goods, chattels and credits of Lewis 
Tumlin, deceased, do make a true and perfect inventory 
of all and singular the goods, chattels and credits of 
the said deceased, which have or shall come to the hands, 
possession or knowledge of the said Frank P. Gray and 
John A. Erwin, or in the hands or possession of any other 
person or persons for them, and the same so made do 
exhibit in the Court of Ordinary of said county, when they 
shall be thereunto required, and such _ goods, chattels 
and credits do well and truly administer accord- 
ing to law, and make a just and true account of 
their actings and doings therein when required by the 
Superior Court or the Ordinary for the said county, and 
all the rest of the goods, chattels and credits which shall 
be found remaining upon the account of the said admin- 
istrator, the same being first allowed by the said court, 
shall deliver and pay to such persons respectively as are 

entitled to the same by law; and if it shall hereafter ap- 
pear that any last will and testament was made by the 

said deceased and be proved before the court, and the 

executors obtain a certificate of the probate thereof, and 

the said Frank P. Gray and John A. Erwin do in such 

case, if required, render and deliver up the said letters of 

administration, then this obligation to be void; else to re- 

main in full force.” 

Said administrators proceeded to administer the af- 
airs of said estate until on April 11th, 1876,and most of the 
real estate and much of the personalty was distributed and 
delivered to the distributees. Then John A. Erwin filed 
his petition in the Court of Ordinary of Bartow county 
for permission to resign as administrator. At the May 
term of the Court of Ordinary, 1876, the order allowing 
Erwin to resign was passed by the Ordinary, and by the 
same order F. P. Gray was appointed sole administrator, 


and required to give a new bond and security in the sum 


of one hundred and forty thousand dollars; and by the 
same order the securities upon the joint administration 
were discharged from all liability for any mismanage- 
ment of the said estate in the future, but not for any past 
liability of said Erwin as administrator. 

F. P. Gray proceeded to administer the estate. On the 
roth of August, 1881, a bill was tiled by Ada 5. Rice, 
one of the heirs of Lewis Tumlin, deceased, against F. 
P. Gray and John A. Erwin, and all the securities on 
their said joint bond, as well as all the securities on the 
other bonds executed by F. P. Gray, charging various 
delinquencies on the part of said F. P. Gray, but charg- 
ing no fraud or default on the partof Erwin. The secu- 
rities on the joint bond of Gray and Erwin insisted that 
they were liable only for the joint administration. The 
court below held that they were liable for the administra- 
tion of F. P. Gray after the resignation of Erwin, and 
while F. P. Gray was sole administrator under his said 
bond of one hundred and forty thousand dollars. 

This brief presentation of the facts puts the court in pos- 
session of the main question in this case. But a more 
minute statement is necessary to a proper understanding 
of the case in its details, as it appears of record in this 
court. 

The bill in this case was filed by Ada S. Rice and her 
husband james L. Rice, citizens of the State of Tennes- 
see, in the United States Circuit Court at Atlanta, Geor- 
gia. They stated in said bill that Lewis Tumlin died on 
the second day of June, 1575, in the county of Bartow, 
intestate, leaving as his heirs at law his widow, Mary L. 
Tumlin, now Marv L. Spencer, (she having married H. 
L. Spencer after the death of said Lewis Tumlin,) Na- 
poleon 6. Tumlin and George H. Tumlin; Ada S. Tum- 
lin, now Ada S. Rice: Lula T. Lyon, formerly Lula T. 
Tumlin; Cora M. Gray, formerly Cora M. Tumlin, and 


Lewis T. Erwin, the son of a deceased daughter, who 
had conveyed his interest to John S. Leake. This makes 
seven shares in the distribution of said estate, the widow 
having elected to take a child’s part. ‘The bill then pro- 
ceeds to state something of the character of the estate, to- 
wit: Lands, personal property of various description, in- 
cluding cash, bank-stocks, notes, accounts, mortgages and 
other assets, rights and credits. being of the agyregate 
value of about three hundred thousand dollars. 

The bill further stated that temporary letters of admin- 
istration were granted to Frank P. Gray and Napoleon 
B. Tumlin, which temporary letters continued until the 
second day of August, 1875, at which time Frank P. 
Gravy had control and management of said estate. That 
on the second day of August, 1875, Frank P. Gray and 
John A. Erwin obtained letters of admimstration and gave 
bond as administrators in the sum of six hundred thou- 
sand dollars, with securities mentioned above; that Gray 
was then young and inexperienced and was selected by 
the widow, to which complainants consented if they 
would associate with him said Erwin, an excellent busi- 
ness man, and if he would give his personal attention to the 
estate: that the said John .\. Erwin had since that. tims 
removed from the State ot Gs orga to the State of Ten- 
nessee. Complainants stated that they were informed 
and believed that Erwin became so much dissatistied with 
the conduct of his co-administrator, Gray, and so much 
alarmed with threatened liability on account of Gray, that 


ust, to avoid the consequences of said 


> 


he resigned his tt 
Ggrav s waste and mismanagement: that he even = con- 
sented to surrender to said Gray his commission and 
nt , | —— a ee =o oe 
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vided Gray would indemnify him and his securities against 


loss, which the said Gray accordingly did, and that there- 


upon Gray became sole administrator against the wishes 


‘The bill here set out the sureties 


of some of the heirs. 
on Gray’s bond as sole administrator. It further stated 
that on the 18th day of October, 1877, three of his sure- 
ties, to-wit: William T. Wofford, James C. Wofford and 
and William M. Rich applied to be relieved from thet 
suretyship on the bond of said Gray, on account of then 
lack of confidence in said Gray, that they were so relieved, 
and that Gray gave a new bond as such administrator 
for the same sum of one hundred and forty thousand dol- 
lars with the other securities mentioned in said bill. It 
was further allleged that on the sixth day of May, 1578, 
Noah King, one other of the sureties mentioned, applied 
to be relieved: that he was relieved, and Gray gave an- 
other bond in like sum with additional sureties. The bill 
then proceeded to detail at great length complaints 
against said Gray as administrator. The bill stated that 
Gray resigned his trust as administrator on the 18th day 
of June, 1851. 

The appellants did not file an answer to this bill until 
the oth of October, 1883. By making an afhdavit they 
were permitted to answer at that time. (See printed 
record, pages 44, 45, 46 and 47.) They stated in their 
answers that from information as to the contents of said 
bill, complainants had made no charges against them, nor 
asked any relief against John A. Erwin, as surety. They 
stated that they were mislead as to the purposes of the 
bill, and had not answered it until an amendment was 
made to the bill charging John A. Erwin and his sureties 
as being liable for the delinquencies of Frank P. Gray; 
that a rumor that the special master was going to report 
the sureties on the joint bond liable for the delinquencies 
of Frank P. Gray, as sole administrator, was the first 
notice the appellants had that there was any liability upon 
them, because of anything that Frank P. Gray had done 


in his sole administration 


and your petitioner prays that each of said heirs-at-law of 
said Lewis Tumlin, hereinbefore named; may be cited by 
your honor to be and appear before your honor on the 
first Monday in May next, then and there to show cause, 
if any they have, why your petitioner should not resign 
his office of administrator as aforesaid, on his complying 
with the law in such case made and provided. 

And your petitioner will ever pray, etc. 

Joun A. Erwin. 

April t1, 18706. 

(;FoRGIA—Bartow County. 
Ordinary’s Office. 

To Mrs. Mary L. Tumlin, Napoleon ‘Tumlin, Mrs. 
Lula T. Lyon, Frank P. Gray and all the other persons 
named in the foregoing petition as heirs-at-law of, and dis- 
tributees of, the estate of Lewis Tumlin, deceased, and to 
the guardians of the minor heirs, named in said petition: 

You are hereby cited and required to appear at the 
Court of Ordinary, to be held on the first Monday of May 
next, then and there to show cause, if any you have, why 
John A. Erwin, one of the administrators on the estate of 
Lewis Tumlin, deceased, should not be permitted to re- 
sign the office of administrator of said estate, for the cause 
set forth in said petition, when the law in such case made 
and provided is fully complied with; and it 1s further or- 
dered that each of said heirs-at-law who are of full age, 
and the guardians of the minor heirs, be served with a 
copy of the foregoing petition and this citation: (unless 
they should acknowledge service) ten days before the 
time appointed for hearing said petition and passing on 
the same. 

Given under my hand and seal of office, this April 11, 
1876. J. A. Howarp, Ordinary. 

Filed in office April 12th, 1876, 

J. A. Howarp, Ordinary. 


Due and legal service of the petition and citation was 
acknowledged by all the distributees and further service 
waived, April 13, 1876. 

Said John A. Erwin made the acknowledgement 
and waiver for G. H. Tumlin and L. T. Tumlin, for 
whom he was guardian, and Frank Gray, for his ward, 
Cora Gray. 

Thereupon was written: “I Frank P. Gray, one of the 
administrators of Lewis Tumlin, deceased, do hereby 
signify my willingness for John A. Erwin, my co-admin- 
istrator of said estate, to resign for the reasons set forth 
in his petition, I retaining the sole administration in my 
own name, and I hereby propose to file such bond, and in 
furtherance of thesame, as the Ordinary may deem pro- 
per in the premises. 

Done this May Ist, 1970. 

FRANK P. GRAY. 


Administrator of Lewis Tumlin. deceased.” 


Filed in office May Ist, 1576. 


Joun A. Howaro, Ordinary. 


APPLICATION OF THE ADMINISTRATOR TO RESIGN THE 
ADMINISFRATION IN CouRT oF OrpINARY, BARTOW 
County. ReGuLar Term. May ist, 1876. 


john A. Erwin, one of the administrators of Lewis 


‘Tumlin. deceased. 


Frank P. Gray, adm’r; Frank P. Gray, guard.; Mary L. 
Tumlin, Napoleon Tumlin e¢ a/., heirs-at-law, etc. 


Upon considering the above and foregoing application 
of John A. Erwin, one of the administrators on the estate 


It) 


of Lewis Tumlin, late of Bartow county, deceased, for 
leave to resign his said office of administrator, and all the 
heirs-at-law of Lewis Tumlin having been duly served 
with citation, to show cause why John A. Erwin should 
not be allowed to resign the office of administrator on the 
estate of Lewis Tumlin, deceased, and all of said heirs 
being represented now before the court, and no sufficient 
cause being shown why said Erwin should not be allowed 
to resign his trust as administrator, as aforesaid, and it 
appearing to the court that the bodily health, physical 
infirmities, and the health of his wife, are such that he is 
unable to give his attention to the management of the 
business of said estate, and Frank P. Gray, being cited 
to appear before the court, and having been served with 
said citation, and now coming before the court and ex- 
pressing a willingness to accept the office of administra- 
tor of the estate of Lewis Tumlin, deceased, and it ap- 
pearing to the court that the allowing of said Erwin to 
resign his office of administrator will not injure the inter- 
est of said estate in any way; therefore, ordered and ad- 
judged by the court, that the resignation of the said John 
A. Erwin of the office of administrator on the estate of 
Lewis Tumlin, deceased, be and the same is hereby al- 
lowed, and it is hereby further ordered and adjudged by the 
court, ‘hat Frank P.Gray ,the co-administrator of said John 
A. Erwin, upon the estate of the said Lewis Tumlin, de- 
ceased, be and he is hereby declared and appointed sole 
administrator of the estate of the said Lewis Tumlin, de- 
ceased, and the said Frank P. Gray is hereby required to 
give a new bond and security for the faithful administra- 
tion of said estate, in the sum of one hundred and forty 
thousand dollars, and upon said bond and security being 
given, and the said John A. Erwin, upon his settling and 
accounting with the said Frank P. Gray, the sole and 
remaining administrator of the estate of Lewis Tumlin, 


L] 


deceased, his successor, of his accounts as administrator, 
and the fiung the receipt of his successor in the Ordnary’s 
office, as provided by law, and upon so doing that the said 
John A. Erwin as administrator and his securities, be and 
they are hereby discharged from any and all liability for 
any mismanagement of said estate in the future, but not 
from any past liability of the said John H. Erwin, as ad- 
ministrator as aforesaid. 
Granted in open court, May Term, 1876. 
J. A. Howarp, Ordinary. 


APPLICATION FOR DISCHARGE, etc. 


CourT OF OrpbINARY, BARTOW CouNTY, 
ApjJOURNED TERM. 


John A. Erwin, adm’r of estate of Lewis Tumlin, de- 

ceased. 
JUNE 12th, 1876 

Upon considering the above application of John A. 
Erwin, one of the joint administrators of the estate of 
Lewis Tumlin, late of Bartow county, deceased, for a dis- 
charge, and the said John A. Erwin, as admmistrator, hav- 
ing by order of this court been permitted to resign said 
trust, and which resignation has been accepted by the 
court, and Frank P. Gray, his co-administrator, having 
consented to accept the entire administration of said estate, 
and having given new bond and security, as ordered by the 
court, and the said John A. Erwin having filed a return, 
showing the property that has been administered belong- 
ing tosaid estate, and having filed the said Frank P. 
Gray’s receipt for all the unadministered property belong- 
ing to said estate, and being satisfied that said return and 
receipt contain all the property, administered and not ad- 
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ministered, belonging to said estate, which has come into 
the hands of said John A. Erwin, as administrator, it 1s 
therefore ordered, that the said John A. Erwin be and he 
is hereby fully discharged from the office of administra- 
tor on the estate of Lewis Tumlin, deceased, and that 
letters of dismission do issue to him. 

Granted in open court, June adjourned, term, 19760. 

J. A. Howarp, Ordinary. 


From this order, discharging John A. Erwin from the 
administration of said estate, the heirs took an appeal to 
the Superior Court of Bartow county, which was tried 
in said court, and the following verdict rendered in favor 
of Erwin’s resignation: “We, the jury, find in favor of 
John A. Erwin, and that his resignation be allowed.” 
signed bythe jury. (See the printed record, page 125. ) 
The heirs then took an order allowing them time in which 
to make a motion for a new trial, preparatory to taking 
the case tothe Supreme Court. (See printed record //. ) 
This ended the case in the Superior Court, as no mo- 
tion was made further in the cause. There was a failure, 
however, on the part of Erwin’s counsel to sign judgment 
upon the verdict of the jury above recited, anc because 
of this, an application was made to the Superior Court 
of Bartow county to sign judgment nunc pro tunc,at Jan- 
uary term,1884, of said court. (See printed record, pp. 172, 
173.)All parties at interest were cited. (See printed 
record, pp. 175, 176 and 177.) As appears from the rec- 


ord (pages last cited), John A. Erwin had died, and the 


application to have judgment nunc pro tunc signed was’ 


made by his representative, appointed in Tennessee. 
(See printed record, p. 178.) The heirs showed cause 
at great length, as appears from the printed record, pages 
1Soet sey. Finally, the matter was heard in the Superior 
Court, and an order passed allowing the judgment nunc 


protunc. (See printed record, page 186.) 


is 


COV MISSIONS, 


In reference to commissions allowed Gray and Erwin 
for dividing the property in kind, the evidence consisted 
in part in the following proceeding in the Court of Ordi- 
nary, of Bartow county: (See printed record, pages 125 
and 126. ) 


GEORGIA—Bartow county: 
Application for order allowing commission on properly 


delivered to the distributees in kind. 


Court of Ordinary, Bartow County, 
Regular Term, May rst, 1876. 
Frank P. Gray, John A. Erwin, administrators estate of 
Lewis Tumlin, deceased, to the Ordinary of said county: 
The petition of Frank P. Gray and John A. Erwin, 
who are administrators of Lewis Tumlin, deceased, show 
to the court as tollows That they, as admunistrators 
aforesaid, have distributed to the heirs-at-law of the said 
deceased the following real estate, which was taken at 
the appraised value hereinafter set forth, and the same 
turned over to the parties set forth: 
The Sproull plantation, * * * toMrs. Rice,$ 9,000 00 
Hlouse and lot in Cartersville known as the 
ena, © © © . cicadas 3,250 OO 
Hiouse and lot in Cartersville known as the 
Janes Milan plac e. peeee bee 3,000 OO 
Storehouse and lot on Main street in Carters- 
ville. occupied by s. Ie Mii in & C'o.. tO 


ee eee ee ?.500 OO 
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— 
/ 
ee 
Le 
a 
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W >. e * * * On (Cartersville. to - . 
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ee © © © © @ 


500 OO 
street. * * et ae ee 1.800 OO 
The home pl ice. divided between the seven 


heirs to said estate, appraised at...... 92,406 OO 


Making the sum total of.* * * * ..$114,456 OO 
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The responsibility and trouble in effecting the transfer 


has been considerable. Your petitioners allege that they 
have received no compensation at all for this service, thus 
rendered said estate, and pray your honor to pass an 
order allowing them three per cent. on said sum of 
$114,456.00, as commission on the same. 
And your petitioners will ever pray, etc. 

Worrorp & MILNER, 

W. TFT. Worrorpn, 

A. JOHNSON, 


Attornevs for Petitioners. 


Upon considering the above application of John A. 
Erwin and F, P. Gray, administrators of the estate of 
Lewis Tumlin, deceased, for extra compensation for de- 
livering and dividing to the heirs-at-law the real estate in 
kind belonging to said deceased, it 1s ordered by the court, 
that they be and are hereby allowed three per cent. on 
the appraised value of the property so delivered in kind 
to said distributees, to-wit, on the sum of ($1 14,456.00 ) 
one hundred and fourteen thousand four hundred and 
fifty-six dollars. 

Granted in open court, May term, 1876. 


J. A. Howarp, Ordinary. 


There was much evidence as to the value of their ser- 
vices in making that division introduced before the mas- 
ter. 

The return of those who divided the realty appears 
fully in the printed record at pages 131 to 137 inclusive. 

As tothe time of making his annual returns, the printed 
record shows as follows: On the 2d of July, 1877, the 
court ordered that he have until the first Monday in Au- 
gust, “ because the business of said estate is such that said 


administrator cannot make his annual return to-day.” and 


br 
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“that he be saved forfeiture of commissions on the same.” 
Page I 37. 

On the 6th of August, 1877, a like order was made, 
‘the business of the estate requiring his time to prepare 
case of said estate for July term of Bartow Superior 
Court.” Th. 

In July, 1879, a like order gave him time until Septem- 
ber, because “he has been confined for a week past to 
his room with fever, in consequence thereof has been 
unable to finish his annual return by July ist, . . and 
he further shows that the Superior Court of said county 
will be in session from the second Monday in July until 
beyond the first Monday in August, and-he will not be 
able to get said returns ready before the first Monday in 
September.” /b.., I 35. Like orders were passed in sub- 


sequent years. See printed record, pp. 138 ef seg. 


REPORT OF MASTER. 


The said special master made his report September 
22d,1883. (See printed record, page 48 e/ seg.) Among 
other things not necessary to be stated in this abstract, 
he reported that on May rst, 1876, Gray and Erwin, as 
administrators, made application in writing to the Ordi- 
nary of Bartow county, asking that they be allowed three 
per cent. on $114,456.00, as commissions and compensa- 
tion for their services in and about the division in kind of 
the real estate of said deceased Tumlin. The master re- 
ported that the petition was not sworn to, but stated the 
responsibility and trouble of the duties. He further 
stated that there was no prayer for process, or rule call- 
ing on heirs to show cause, and it does not appear but 
that it was an entirely e¢ex-farfe proceeding. The Ordi- 
nary granted the prayer May term, 1876. The joint ad- 
ministrators, Gray and Erwin, made their first annual re- 
turn May 22d, 1876. This return was examined and al- 


me “eS rer pe, oes 
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lowed by the Ordinary, and made the judgment of the 
court June 26th, 1876, and recorded July 1st, 1876. The 
master further reported as follows: (See printed record, 


pages 53 to 55.) 


ERWIN APPLIES FOR DISCHARGE. 


On April 11th, 1876, John A. Erwin, one of said ad- 
ministrators, filed his petition in said court of Ordinary, 
seeking permission to resign his office as such adminis- 
trator, on the ground that his health was so bad he could 
not properly attend to the duties of the office. The pe- 
tition alleges that most of the real estate and a great por- 
tion of the personalty of said estate had been divided and 
delivered to the distributees; that Gray, the other admin- 
istrator, is ‘willing to give new bond and carry on the ad- 
ministration alone. ‘The petition gives the names and 
residences of each distributee; shows that said Erwin was 
the guardian of two of them, to-wit: George Henry — 
Tumlin and Lewis T. Erwin; prays that all the distribu- 
tees be cited to appear and show cause. 

On the same day, April t1th, 1876, the Ordinary issued 
the order, requiring the various distributees to show 
cause at May term, 1876, of said court. 

All the partres were duly served, or acknowledged or 
waived service, said John A. Erwin acknowledging ser- 
vice for his said wards. F. P. Gray, on May Ist, 1876, 
put in writing his willingness for said Erwin to resign, 
and he, Gray, to retain the sole administration in his own 
hands, and offering to give such bond as the Ordinary 


: oa a 
should require. 
ERWIN S DISCHARGE. 


At May term, 1576, of said court, the order allowing 


Erwin to resign was granted. The order, amor g others, 


on 


recited the following: That all the heirs have been duly 


served with citation to show cause why Erwin should not 
be allowed to resign, etc., and all of said heirs being rep- 
resented now betore the court, and no sufficient cause be- 
ing shown to the contrary, and it appearing to the court 
that the bodily health, physical infirmities of said Erwin, 
and the health of his wife are such that he is unable to 
attend LO said duties, that said Gray is willing to act as 
sole administrator, he being also served and appearing, 
and that such resignation will not injure the estate in any 


Way. 
GRAY, SOL! ADMINISTRATOR, 


by same order, F. P. Gray was appointed sole admin- 
istrator, and required to give a new bond and security in 
the sum of $140,000. When said bond was given, and 
Erwin settled with Gray as to the administration, and filed 
Gray s receipt as successor in the Ordinary’s office, then 
said Erwin and his securities should be discharged from 
all lability for any mismanagement of said estate in the 
future, but not for any past liability of said Erwin as ad- 
ministrator. Erwin’s petition for discharge says nothing 
about discharging his sureties. (See, as to this, item 12, 


exhibit N ). 
GRAY GIVES NEW BOND. 


On May 2d, 1876, Gray gave new bond in the sum of 
$140.000, conditioned, substantially, as the bond described 
in item three of this report. The sureties to Gray’s bond 
were Abda Johnson, William T. Wofford, Edwin M. 


Price, Noah King, WwW. W. Rich, j. W. Gray, j. C. 
W offord, John S. Leake, Thomas W. Leake and Nelson 


Gilreath. 


See exhibit C. to exhibit B. of this report. 


GRAY GIVES ERWIN FINAL RECEIPT. 


On the 6th of May, 1876, F. P. Gray gave to J. A. 
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Erwin a receipt tor all of the property of the estate which 


had been 
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and compensations that had been or might be allowed by 
the Ordmary or the law of the State to said Erwin, for 
his services as administrator of said estate, and then, mn 
consideration thereof, said F. P. Gray bound himself, his 
heirs, etc., to pay and satisfy any judgment or decree or 
order that might be made, rendered or pronounced, by any 


court of law or equity, and all expenses or costs necessa- 
rily incurred in defense of any suit against the said John 


A. Erwin, for any waste, loss or damage, or injury caused 


or occasioned by any act or failure of duty in anv wa\ 


whatever by the said John A. Erwin, administrator of said 
estate.to anv heir-at-law or creditor of said Lewis Tum- 


lin. By said bond said Gray obligated himsell to protect 


and save harmiless,in like degree, the sureties of said E1 
win on said Erwin’s administration bond. See exhibit Q 
to this report. 
On the subject of resignation the special master re- 
+ ported, on pages 59 and 60 of the printed record, as fol- 
lows: I} © CV iciceciié . : I kerwt } ii La app! ic 
the court of Ordinat y for a clis« harge of the sure lies, anc 
that no such application was made on their behalf. Erwin 


. er ee et Sere 
applied for his own discharece as admunistrator. and not as 


suretv to Grav: hence there was not and could not have 


been any binding order or judgement of discharge of an: 
‘ _ } _ ~~ 
of the said sureties un t idings, unless the dis 
charge Ol het vin as admunistr; tor. aS Matter of law. dis- 
charged the sureties. Did it have that effect or not? 
The evidence shows that. on Erwin’s discharge as ad- 


, 


ministrator, Gray was not reappointed to the office of ad- 
‘ - ] ‘ | 1} ‘ ‘ . : » + o ’ 
ministrator, and took the estate as administra O} de hon 
: 6; as —_—s 
non. but he continued in ofhce: his was not anew admin- 
istration. Dut the trusct continued in him. Ite ms I2 to re¢ 
Kv., p. 388. 
It is some act of the creditor and not the act of the law 


which discharges a surety. Code, 2152, 2154, 2862. In 
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this case, Erwin’s discharge as administrator was the act 
of the law, and not the act of the creditors or the parties 
at interest. The Ordinary was not the real party at in- 
terest, but only the nominal party, the heirs and creditors 
of Tumlin’s estate being the real parties; hence I con- 
clude that Erwin’s discharge did not have the effect to 


| 


discharge the sureties on the bond given by Gray and 


’ 
ham ) 


Kerwin. 
EXCEPTIONS TO REPORT. 


The appellants, together with H. C. Erwin, J. G. B. 
Kerwin. H. . Ramsour. administrators, hiiled exceptions 
to the report of said special master, which exce ptions are 


ne : } i . 
ne ee printed record ) aS TOohows 


Exception 1st: For that the said master has, bv his said 
report, certified that he was of opinion that the discharge 
of John A. Erwin, as co-administrator, did not discharge 
him as surety for his co-administrator, Frank P. Gray, 
and for that he has further certitied, that he is of opinion 
that the order of the Ordinary of Bartow county, made 
on the day of May, 1876, discharging the sureties of 
Irwin and Gray on their bond as administrators of Lewis 
Tumlin, deceased, was a nullity, and did not in fact release 
suid sureties. 

L nder the first exception, referenc c Is made here to 
pages II, 12 and 13 of the said special master’s report: 


also to pages 23 and 24 and 25 of said report. 


exception 2d. For that the said master hath in, and by 
his said report, certified that he was of opinion that the 
order was passed by the Ordinary of Bartow county, 
bearing date on the — day of May, 1876, which order 
allowed said John A. Erwin’s resignation as one of the 
administrators on said estate of Lewis Tumlin, deceased. 


and discharged him from his trust as administrator, and 


2] 


relieved his securities from all further liability, was not 
effectual as a discharge of the sureties on the bond given 
by said Gray and Erwin jointly, because the said sureties 
had presented no petition to said court of Ordinary pray- 
ing from discharge from said bond, and on this point 
further certifying, that he was of the opinion that the dis- 
charge of Erwin by the Court of Ordinary did not, in legal 
effect, discharge the sureties on the bond of said Erwin 
and Gray as joint administrators, but that they remained 
bound therein as the sureties of said Gray, as sole ad- 
ministrator, whereas, in fact, and as a question of law, the 
said special master should have found as to the two fore- 
going exceptions 1. That the discharge of John A. 
Erwin, as co-administrator, upon his resignation, discharg- 
ed him as surety for his co-administrator ; and 2. That 
the legal effect of his said discharge discharged all the 
sureties on said joint bond given by said John A. Erwin 
and F. P. Gray, as administrators on said estate of Lewis 
Tumlin, deceased, without any petition or application on 
their part to said court of Ordinary, or by any one else 
forthem. See pages 11, 12, 13; also 23, 24 and 25 of 
said special master’s report, to which reference is made. 

Kxception 3d: For that the said master hath in and 
by his report, certified that at the May term, 1876, of the 
said court of Ordinary in and for the county of Bartow, 
said court of Ordinary granted the petition of John A. 
Erwin to resign his administratorship, and by the same 
order appointed Frank P. Gray sole administrator, and 
required him to give new bond and security as such, and 
further ordering that the said John A. Erwin, after settle- 
ment with said Frank P. Gray, as his successor, together 
with his securities, be discharged from all lability for any 
mismanagement of said estate in the future, but not for 
any past liability of said John A. Erwin as administrator, 
and has also certified, that the order of said Ordinary per- 


PUP ere oe oe poy ERNIE eee Pee + 


mitting the said John A. Erwin to resign, and appointing 
said F. P. Gray sole administrator, was appealed from 
and the case carried to the Superior Court of Bartow 


county, and then, on August 4th, 1876, aflirmed by ver- 


hese recitals hy the 


7 


dict of a jury : and, notwithstanding t 


o 
sad special master, he has not found and certified tht 


the said John A. Erwin, as administrator, together with 


his sureties, were discharged, whereas he snould have 


certified that the court of Ordinary of Bartow count, 


was a court of original, general and exclusive jurisdiction 


of all matters pertaining to the administration of estates, 
and that its orders on this subject were conclusive, until 
y appeal or other legal method, and should 
also have found that, in accordance with the terms ot 


reve4»rse a hy 


said order, so vranted by said court of Ordinary, said 


at 


John A. Erwin was discharged from his trust as admuinis- 
trator on said estate, as well as discharged as surety of 
his co-administrator, F. P. Gray, together with all the 
sureties on said bond.” See pages 11, 12 and 13 of said 
special master’s report : also paves 24, 24 and 25 ol said 
report, to which reference is made. 

exception 4th. For that the said special master hath 
in, and by his said report, gone beyond the allegations and 
charges of the complainant's bill of complaint in this 
cause, to consider and report.upon the liability of John A. 
Erwin, and the sureties upon the bond made by him, and 
I. P. Gray, as joint administrators on the said estate of 
said Lewis Tumlin, deceased; whereas he should have 
confined himself to the allegations and charges of said bill 
by said complainants, which did not intimate any liability 
against the said John A. Erwin or the sureties on the 
bond which the said Erwin signed as administrator, but, 
on the contrary, treats the resignation of said John A. 
Erwin, and the discharge of him anc his sureties by the 
Ordinary of Bartow County, as the end of their lability. 


These defendants refer to the 


original bill of complaint 
filed by the complainant in this cause, which constituted 
the pleadings on the part of complainant at the time of 
the reference of said cause to said special master. 


Exception stn. kon that the said special master natn 


in and by his said report re duced the commrssion and tees 


allowed the administrators. John A. krwin and F, ¢ 
n of land among the heirs, which was 
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of the land so distributed. 


three pel cent on the value 
lees amounted tO 93,433.00, lo 


the order ol! the Ordi- 


and which commission and 
the sum of S500.00, holding that 


. “a +1 
rhcil \ Ot L3; | coy COUT) iain LOIS ANOW ANCe LO said 


usive, and thatsaid allowance 


administrators was not con 

was not sustamed by i evidence submitted to him: 
‘4 : " ‘ 28 ’ } a ‘ ? » 

Whereas Sala: SNeCClal ‘MAST! SNould nave wid that rit 


Said oraer, mM ining’ Sill) allow ice. WaS CONCIUSIVeE ON LAC 


pal Ws mMmterested., and ti tL the evidence sustained suld 


ulowance as reasonabdit nd not eXcessive. See pages 


Or €\ KMence referred to mm masters report Or this subject, 
which these defendants insist sustains the exceptions and 
shows that said allowance to said administrators was rea- 
sonable and just compensation allows d tor the services 
rendered. See pales 26 and 27 ol special master’s report, 
to which defendants pray leave of reference. 

lT. W. MILNER, 

Mynxatrr & HowkELu, 

Solicitors tor Veach cl al. 


kiled in Clerk’s otlice,. October 11. 1553. 


SECOND REPORT OF MASTER. 
The case was again referred to the master and he 
made the following report 
| See printed record, p. 107 and 108. ) 
Special Master’s report over-ruling exceptions filed by 
sureties on joint bond of Gray and Erwin, filed in 
Clerk’s office October 4th, 1584, A. E. Buck, Clerk. 


These defendants except to the former report of the 


y * ope 
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special master in this case, and say said report was incor- 
rect and wrong in holding John A. Erwin still lable as 


surety to Gray on said joint bond. althou he had been 


oh 
discharged as co-administrator. 

Also, in holding that the dischargeof said J. A. Erwin 
as co-administrator, and the order of the court of Ordi- 
nary of Bartow county discharging said Erwin and pur- 
porting to discharge the sureties on said bond, did not, in 
fact, discharge said sureties. 

Also, that said report was wrong in not allowing to 
Gray and Erwin P3,433-68 as commissions for the divis- 
ion of the real estate of said Tumlin’s estate among his 
heirs, and in allowing only the sum of $500 for the same. 

‘These are in substance said exceptions. 

See the pleadings for the exceptions in full. 

On the question of commissions for dividing said lands, 
no additional evidence has been introduced in support of 
said exceptions, but reliance is had alone on the evidence 
which accompanies said original report; and after hearing 
argument, and duly considering and weighing said evi- 
dence, the special master sees no reason for sustaining 
said excepuon, and therefore reports that said exception 
is not sustained, but overruled. 

In regard to said other exceptions, said sureties have 
introduced a certified copy of the record of the proceed- 


ings in the court of Ordinary of Bartow county, relating 


to the discharge of J. A. Erwin, as co-administrator of F..- 


P. Gray, and of the proceedings of the Superior Court 
of Bartow county in the same case, on appeal from the 
said court of Ordinary. Thiscopy record is in evidence, 
and, as such, accompanies this report. ‘This record shows 
the same facts as are set forth on pages ro to 13 of the 
original report of special master, and which is excepted to. 
Said record further shows a judgment in Bartow Supe- 


rior Court in said case, dated February 16th, 1884, nunc 
pro tunc, in said appeal case, in favor of John A. Erwin 
on the issues made in the above case, and that his resig- 
nation be allowed. The record, however, does not show 
that the sureties on said bond, or any one in their behalf, 
ever instituted proceedings to be relieved from said bond, 
and it does not show any express proceedings by J. A. 
Erwin, himself, to be relieved from his legal position of 
surety to said Gray. 

In the opinion of the special master, the question stands 
substantially as it did before, as to these sureties, and the 
question is now, and was before: Did the release or dis- 
charge of Erwin, as co-administrator with Gray, dis- 
charge the sureties on said bond: 

After hearing elaborate and learned arguments on 
both sides of this question, the special master finds and 
reports that said exceptions are not well taken, and that 
said sureties were not discharged by Erwin’s discharge 
as administrator. See items 39 and 4o of the original 
report, pages 23 to 20. 

All which is respectfully submitted. 

E. ¥. Broy es, Special Master. 


EXCEPTIONS TO SECOND REPORT. 


The following exceptions of appellants in addition to 
those already quoted above were made to said second re- 
port 

Exception 1st. For that the said master hath, in his 
second general report, certified that Frank P. Gray and 
John A. Erwin, administrators, did not make and file with 
the court of Ordinary of Bartow county, Georgia, their 
first return in the manner required by law; in this, that 
they failed to account for all receipts and expenditures by 
them as administrators in said return, and that said mas- 
ter, by his said report, hath held that on account of such 
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neglect on the part of said administrators, that there shoulc 
be allowed to them no commissions, and that all com- 
missions, heretofore allowed them in his former repo! 

be forfeited and disallowed, whereas said special mastet 
should have held and reported, that said Frank IP. Gray 


and John A. Erwin, administrators, were entitled to the 


commissions claimed by them in their said first return, 
and should have allowed them credit on the account 
stated by him in his said report, for all of the commissions 


. _— 7 vr _ 
so claimed by them. he evidence submitted to said 


Spe al master, and re ported D\ him, does not require cl 
forfeiture of such commissions: neither does the statute 
require such forfeiture. See tirst page of second general 
report of master, and 1, 2, 3 and 4 1n his report, in the 
exceptions hiled to forme report hy complainants, with 
the evidence therein referred LO. 

Exception 2d. For that said special master hath erred 
in his said report in holding and reporung, that the dis- 
charge of J.G. B. Erwin, H.C. Erwin and L. R. Ram- 
sour, because their names had been improperly signed to 
the joint bond of Gray and Erwin, administrators, by 
their attorney in fact, did not discharge their co-suretes 
on said bond, whereas the evidence submited to and re- 
ported by said master, hereinafter referred to. shows that 
the court of Ordinary, in having said joint bond execu- 
ted in his presence, as required by law, knew that the 
attorney in fact of the sureties above mentioned had no 
authority to sign such bond, and in taking their signatures 
to such bond the co-sureties were mislead, and their hia- 
bility increased above that which appeared in the face of 
the bond, and said master should have held that they 
were thereby discharged. See special report of master 
on liability of sureties on Gray and Erwin bond, page 


——. See evidence of J. J. Howard, J. A. Howard, J. 


ly 


A. Erwin, W. T. Wofford, |. M. Veach, and others, on 

this subject. 
Exception 3d. For that the said special master in his 
supplemental report, endorsed “overruling exceptions,” 
ith transcended the powers of a master in chancery, in 
ndertaking to overrule exceptions to his original report, 
and in undertaking to pass upon and decide questions of 
law: also in holding in his said supplemental report, that 
the judgement of the Superior Court of the county of 
Bartow, nic pro tune, upon the verdict rendered upon 
the appeal from the court of Ordinary for said county, on 
The petition of John A. Erwin for leave to resign as one 
f the administrators on the estate of Lewis Tumlin, de- 
ceased, did not present it) adjudn ation of all matters per- 
taining to the resignation of said Erwin, and the sureties 
upon his bond as administrator, which adjudication ts fi- 
— nal and conclusive of the question of the resignation ol 
said Erwin and his discharge, and the discharge of all the 
sureties on the administration bond executed by said Gray 
and Erwin, and said special master erred in not so hold- 

ing. 
Mynatr & Howe tt, 
Tuomas W. MILNER, 


Solicitors for Veach el ad, 


Filed in othce, Octobe: 29th, 155 4. 


DECREE, 


On the 22d day of January, 1885, the Circuit Court pro- 
nounced a decree in the cause, upon the final hearing, 
overruling all the exceptions of appellants, as well as all 
the exceptions of other parties to the report of the mas- 
ter, and aflirming the report of the master in all things. 
Said decree then proceeds to adjudge against the said 


Frank P. Gray, and the several defendant’s sureties upon 


ly 
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he several bonds made, for the sum of $45,536.30, prin- 
cipal, and $1,276.45, interest, in favor of the heirs and 
creditors of the estate of Lewis Tumlin, deceased. 

The appellants are held liable by said decree for the 
whole amount of saidsum with itsinterest. ‘The amount 
of the default of Frank P. Gray and John A. Erwin, o1 
rather the amount found due from them up to the time of 
the resignation of John A. Erwin, to-wit, $8,414.56, 1s 
charged to the makers of the joint bond and their sure- 
ties, who are made defendants. The amount found due 
from Frank P. Gray, between the resignation of John A. 
Erwin and the making of the second bond by F. P. Gray, 
to-wit, S -is charged to appellants and all the sureties 
on the first bond of Frank P. Gray, as sole administrator. 
The amount found due by the master against F. P. Gray as 
sole administrator, by reason of his defaults after the ex- 
ecution of the second bond, and up tothe time of the can- 


cellation thereof and the making of the new bond, to-wit, 


? , is charged to appellants and all the sureties on 
the second bond. All the balance of defaults found against 


I. P. Gray, and the sureties on his last bond, 1s likewise 
charged to appellants, jointly with the other sureties on 
the last bond. Appellants did not object to the report oO} 
the master finding them hable for any amount due from 
the joint administration except as to the amount al- 
lowed for distributing the realty in kind. They excepted 
to the report of the master, in not allowing to the joint 
administration the amount found by the Ordinary, and 
adjudged to the joint administration for a distribution of 
the certain property of the deceased among the heirs in 
kind, to-wit: S.... e 

On the 21st day of January, 1885, after the case had 
been tried, but before the decree had been signed, the 
Circuit Court passed an order allowing Mrs. Cora M. Gray 
and John S. Leake, citizens of Georgia, to file amendments 


>t) 


to their answers so as to claim an interest in the amount 
of the decree pronounced in this cause. This matter is 
assigned as error by appellants. 

The exceptions taken by the appellants to the master’s 
report have been copied above. In addition to the errors 
assigned by reason of overruling these exceptions, the 
appellants also insist upon the following assignments of 
error. (Printed record, page 217.) It was error to 
charge your petitioners (appellants) with any default, in- 
debtedness or waste, of F. P. Gray, as administrator of 
Lewis Tumlin, deceased, after the resignation of his co- 
administrator, John A. Erwin. It was error to disallow 
the administrators, Erwin and Gray, the commissions al- 
lowed them by the ordinary of Bartow county for distri- 
bution of the estate in kind of said I.ewis Tumlin, deceased. 
It was error to allow the amended answer of Cora M. 
Gray and John S. Leake, asserting their claim against 
Frank P. Gray, after the hearing and trial of the cause, 
also to allow and order that the cause abate as to William 
P. Wofford after the trial, he having died long anterior 
to the trial. The Circuit Court for the Northern District 
of Georgia, had no jurisdiction torender judgment, or pro- 
nounce a decree in favor of those of the defendants who 
are and were citizens of the State of Georgia, when said 
suit was begun, and have been ever since, against appel- 
lants who are and were also citizens of the State of Geor- 
gia, all which appears in the record, and that the judg- 
ment and decree in their favor is void for want of juris- 
diction. See bill of complaint, printed record, page 1. 
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whet 


‘¢ \ release sometimes results as an operation of law. as 


a creditor releases another who is bound jointly 


with or primarily to the debtor. or accepts from the 


deltor a higher security for the same debt, not intended 


tO De collate ral thereto. 


The resignation of the administrator 1s provided for by 
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tne i¢ 


iw of Georgia in this language 


Code, section 2010: 


‘¢ Any administrator who, from age or infirmity, removal 


from the « 
his trust. may petition the 


and the 


too ali 
r<tTt \ 
test 

1 


he iS 
nied 
SOT. 
*) , 


] 


or for any other cause, desires to resign 


Ordinary, stating the reasons, 


a suitable person qualified and entitled 
iccept the trust; whereupon the Ordt- 


h person, and the next of kin of the in- 


ma sr - ¢ LIN« wh the orade r should 
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rmULV. and shall be conditions cd 
hargve of his dutv as such amunistra- 


law. A substantial compliance with 


these requisitions for the hond shall he deemed sufficient, 


and no administrator’s bond shall be declared invalid by 
reason of any variation therefrom, as to payee, amount, 
or condition, where the manifest intention was to give 
bond as administrator, and a breach of his duty as such 
has been proved.” Also, the following section 2510: 
“If two or more administrators unite in a common bond, 
all the sureties are bound for the acts of each admuinistra- 
tor, and the administrators themselves are mutual sureties 
for Cit h other’s conduc Hey 

The statute is silent as to the succession. This 1s left 
in the discretion of the Ordinary, unde section 2610 supra. 


rysy , . ° ' 
Chere are three Ways In which vacancies may occur 1n 


bv death, Code, section 2 199: ‘If admunistration has 


peen cranted to more than one, upon the a ath of either. 


- 
? 


the right of administration survives to the other.’ 

By removal, Code, section 2511: “Whenever the Or- 
dinary knows, or is informed by any person having an in- 
terest in the estate, that the administrator wastes, or in any 
manner mismanages the estate, or that he or his sureties 
are likely to become insolvent, or that he refuses or fails 
to make returns as required by law, or that for any rea- 
son he is unfit for the trust reposed in hin, he shall cite 
such administrator to answer such charge at some regu- 
lar term of the court, and upon the hearing of his return 
the Ordinary may, in his discretion, revoke the letters of 
administration, or require additional security, or pass such 
other order as, in his judgment, is expedient under the 
circumstances of each case.” Also section 2512, as fol- 
lows: “In all cases of removal of an administrator for any 
cause, the sureties on his bond are liable for his acts in 


connection with his trust. up to the time of his settlement 


a a 


eo 


33 


with an administration de donis non, or the distributees of 
the estate.’ 
more administrators than one, and complaint is made 


Section 2514 is as follows: “If there are 


against one only, and his letters are revoked, the entire 
trust remains in the hands of the other, and with him as 
to an administrator de Jonts non, the removed co-adminis- 
trator must account.” 

The section as to resignation is copied above. It will 
be observed, that in the case of the death of one ad- 
mininistrator, it is not the administration, but the right 
of administration, that survives to the other. This 
right might be denied him in the discretion of the 
Ordinary, as in the case of citation in the beginning, 
under section 2500 of the Code: “Administration may be 
granted to other persons than him in whose name the c1- 
tation issues, and without a new citation being published.” 
So in case of resignation. The suggestion of the resign- 
ing administrator does not control the Ordinary. It 1s 
only a nomination to be acted upon by him. In the case 
of a defaulting administrator, the broadest possible discre- 


tion is vested in the Ordinary under section 2511, but no 


broader thanis given him in t' - neral powers conferred 
upon him by the Code of Gi: aia, Code, section 331, 
which is as follows: “Courts Ordinary have authority 


to exercise original, exclusive and general jurisdiction of 
the following subjects-matter: 

1. Probate of wills. 

2. Granting of letters testamentary of adminisiration 
and the repeal or revocation of the same. 

3. Of all controversies in relation to the right of execu- 
torship or administration. * * * * * 

4. The sale and disposition of the real property be- 
longing to, and the distribution of, deceased persons’ 
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8. The discharge of the former and the requiring of 
new surety from administrators and guardians. * * * 

9. The issuing commissions of lunacy in conformity to 
the law. : 

10. OF all such other matters and things as appertain 
or relate to estates of deceased persons, and. to idiots, 
lunatics and insane persons. 

1r. Of all other matters as may be conferred on them 
by the Constitution and laws. The omitted parts are as 
to lunatics, etc. 

The liability of the surety is strictz jurts. Code of 
Georgia, $2150: “« The contract is one of law, and his hia- 
bility wtll not be extended by implication of interpreta- 
tion.” This law is applicable to ail sureties, whether of 
trustees or not. If the sureties on the bond of Gray and 
Erwin were liable for the acts of Gray, after the resigna- 
tion of Erwin, then it must be by implication, for the 
statute is silent. When the act of the law discharges the 
principal, as in the case of the bankruptcy of the princi- 
pal, there is no release of the surety for hability already 
incurred. This principle, however, could not be held to 
apply to guaranties of future conduct. Bankruptcy 
makes a change in the relation of parties, and they may 
protect themselves as to the future, just as the Ordinary 
protected these appellants when Erwin resigned. | 

It is true that it has been held that, in the case of 
the removal of a co-administrator by death, resigna- 
tion or otherwise, the sureties are bound for the conduct 
of the remaining administrator. State against Rucker, 
59 Mo.., [75 Hocker zs. W oods, Ex’r: 33 Penn. St., 406. 
But these cases are put upon the express provisions of 
the statutes of the States of Missouri and Pennsylvania. 
So it was also in King ws. The Central Bk., 6 Ga. R., 
257, 260. In the case at ‘bar, there was nothing to put 
the sureties upon notice that they were to be bound: not 
only this, but they were discharged by the Ordinary. 
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The report of the master, which ts adopted by the 
court below, seems to proceed upon the idea, that the 
sureties could only be discharged pursuant to an applica- 
tion made by them for that purpose. See printed record, 
page 59. That this is not the only method of discharge 
is Clearly shown by the case of McGee & Scott vs. Scott, 
guardian, 15 Ga., 74. The case of Dupont vs. Mayo et 
al., 56 Ga., 304, was relied upon to support the position 
of the master. It is true that was the case of discharge 
by petition, but as will be seen, that case only -makes the 
question of the method of procedure in the case of such 
discharge. Besides, the case of Woods ws. Mason, Ist 
Kelly, 84; announces directly the contrary of the conclu- 
sion reached by the court in the case in the 56th Ga. 
But, as stated above, the case in the 56th makes only the 
‘question of the sufficiency of the proceeding. That the 
court may discharge the surety without any application, 
is held in Crawford vs. Penn, tst Swan, Tenn. Reports. 
Hammer vs. Mason, 24th Ala., 480. 

Upon the question of the jurisdiction of the court of 
Ordinary in Georgia, we desire to call attention to some 


se 


ofthe decisions of our Supreme Court. In Davie vs. 
McDaniel, 47th Ga., 195, Judge Montgomery, in deliver- 
ing the opinion of the Court, uses this language: 

rst. “That courts of Ordinary are courts of original, 
exclusive and general jurisdiction of the sale and disposi- 
tion of the real property belonging to, and the distribu- 
tion of, deceased person's estates is provided in fotzdem 
verbis by the Code, section 366. And to the same effect 
is the Act of 1856 (Acts 1855-6, page 147), which first 
made them courts of general jurisdiction. That act, it 
may be remarked, was passed in response to a call for 


just such an act by Judge Lumpkin in Tucker vs. Harris, 
13th Ga., 1, and to remedy the evils found to result from 
the decisions of this Court, holding the court of Ordinary 
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a court of limited jurisdiction. That act declares, “that 
all courts of law and equity, in this State, when determin- 
ing on any judgment, or order, which the several courts 
of Ordinary in this State have passed or made, or may 
hereafter pass or make, as to testate and intestate estates, 
shall hold said courts of Ordinary to be courts of genera] 
jurisdiction, and not courts of limited jurisdiction.” The 
Code nowhere repeals this act in terms, nor 1s It obvious 
to my mind wherein any of its provisions are inconsistent 
with it.” 
2d. Where the Court of Ordinary has passed an order 
in reference to a subject matter over which it has juris- 
diction, this Court has repeatedly held, that it will not go 
behind the judgment to see if everything was done in ac- 
cordance with law, but will presume it was; especially 
will the presumption be made in favor of the judgment 
when attacked collaterally, as in the case at bar.” Patter- 
son vs. Leonard, 50 Ga., 231; read at page 236 of opin- 
ion. In the case of Barnes vs. Underwood, 54 Ga., 87, 
Chief Justice Warner, who dissented in the case of Davie 
vs. McDaniel swfra, on page 93, uses this language : “But 
the majority of this Court held, in Davie vs. McDaniel, 
that the judgments of the courts of Ordinary in this 
State, in matters connected with wills and the admiunistra- 
tion of estates, were judgments of courts of general juris- 
diction, and that the necessary jurisdictional facts need 
not to appear on the face of their proceedings.” Such is, 
therefore, now the settled rule of law in this State in re- 
lation to that question. See also Butts vs. Pew, 54 Ga., 
1605;read at page 467. Fant vs. Wigfall, 65 Ga., 412; 
read head-note and opinion of the Court on page 414. 
Maybin vs. Knighton, 67 Ga., 103; read head-note and at 
bottom of page 105. See also Baber and wife vs. Woods, 
administrator, 39 Ga., 643. 
After Giay had been appointed sole administrator, two 


of his sureties on the new bond moved to be discharged, 
under the following sections of the Code—2509 and 
1817, printed transcript 55 

Section 2509. “The provisions herein before made in 
case the surety on a guardian’s bond dies, or becomes 
insolvent, or removes from the State, or from other causes 
becomes insufficient, or in case the surety desires to be 
relieved as surety, shall be applicable to sureties on ad- 
ministrator’s bonds in the same manner, and under the 
same conditions as if they were therein named.” 

Section 1817. ‘The surety of any guardian, on his 
bond, or if dead his representative, may at any time make 
complaint to the Ordinary of any misconduct of his prin- 
cipal in the discharge of his trust, or for any other reason 
show his desire to be relievedas surety. Thereupon the 
Ordinary shall cite the guardian to appear at a regular 
term of the court, and show cause why such surety shall 
not be discharged; and upon hearing the parties and their 
evidence, the Ordinary may at his discretion pass an or- 
der discharging such surety from all future hability, and 
rejuiring such guardian to give new and sufficient secur- 
ity, or be discharged from his trust, such new sureties 
shall be liable for past as well as future waste, or miscon- 
duct of the guardian. And such discharged surety shall 
be relieved only from the time the new security shall be 
given. If new security is not given, and the guardian’s 
trust is revoked, the discharged surety shall be bound 
for true accounting of such guardian with the new guar- 
dian, or his ward, if no other guardian is appointed. The 
death of a surety shall be a sufficient ground fer his dis- 
charge from future liability on application of his represen- 
tative, and the granting of the order. In all cases where 
letters of guardianship are revoked, the sureties on the 
bond are liable for all the acts of the guardian in relation 
to his trust up to the time of his settlement with the new 


guardian or his ward.”” The master held that this re- 
lieved all the sureties on that bond for future liabilities. 
Printed transcript 66. This is an open question in Geor- 
gia, so stated in DuPont vs. Mayo, 56 Ga. 304, at paye 
306. But if the discharge of the Woffords and Rich, on 
their application discharged all the other sureties, as held 
by the master, it would for the same reason discharge 
the appellants on the joint bond, if they had not already 
been discharged, as we have argued. 

Again, there was an appeal from the order allowing 
the resignation of Erwin, and discharging the sureties, to 
the Superior Court. Printed transcript 54. The master 
says there was no record evidence of a judgment on the 
verdict affirming the appeal. This question was settled 
by judgment nunc pro tunc, pending this litigation in the 
court below. Printed transcript 107 and 186. The ap- 
peal took up the whole record for review, Code, section 
3627: “An appeal to the Superior Court is a de novo in- 
vestigation. It brings up the whole record from the 
court below, and all competent evidence is admissible on 
the trial thereof, whether adduced on a former trial or 
not, either party is entitled to,be heard on the whole 
merits of the case.”” Howard ws. Morrill e/ a/., 42 Ga., 
397; Abrams vs. Lang & Sons, 60 Ga., at page 221. 
Thus the jurisdiction of the Ordinary to discharge these 
appellants, as sureties, was determined to be proper by 
the Superior Court of Bartow county. The question of 
jurisdiction was before the court and passel upon: See 
Tant vs. Wigfall supra, at page 414. 

Judgment of a court of competent jurisdiction cannot be 
collaterally attacked. Code, 3593. In the case of Bryan 
vs. Walton, 14 Ga., 186, h. n., 11, it is decided that the 
order confering the appointment of administrator cannot 
be collaterally impeached. So, also, in the case of Jacobs 
vs. Pou, adm’r, 18 Ga., 346, it is held that a judgment of 
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the Ordinary dismissing the administrator cannot be col- 
laterally attacked except in Superior Court for fraud. 

The finding by the master, and the decree affirming 
that finding, is in favor of citizens of Georgia, in a contro- 
versy with citizens of Georgia, except as to Mrs. Ada S. 
Rice, the complainant, who is a citizen of Tennessee. 
Printed transcript 1, id 49, 197, 200 e¢ seg. We insist 
that the Court had no jurisdiction to render a judgment 
in favor of the citizens of Georgia against citizens of Geor- 
gia in acontroversy between them. U. S. Constitution, 
Art. 3, Sec. 2; Hook ws. Payne, 14 Wallace, 255. 

2. The item of three thousand four hundred and thirty- 
three dollars and sixty-eight cents ($3,433-68), for divid- 
ing the land in kind, allowed by the Ordinary to Erwin 
and Gray, was disallowed by the master, as shown by 
his report on page 60 of printed transcript. The master 
puts this upon the ground that it was extra compensation. 
This is not the meaning of the statute, as will be seen by 
the following section: 

Section 2592. ‘* No commission shall be paid to any 
administrator or executor for delivering over of any prop- 
erty in kind, but the Ordinary may allow reasonable com- 
pensation for such service, not exceeding three per cent. 
on the appraised value. If, however, land is worked by 
any trustee, for the benefit of the parties in interest, the 
Ordinary may, in his discretion, allow to such trustee 
additional compensation for such services, in no case ex- 
ceeding ten per cent of the annual income of the prop- 
erty so managed.” 

Section 2593 provides for traveling expenses of ad- 
ministrators and calls all allowances above “actual dis- 
bursements,” “such additional compensation.” 

Section 2594——Fxtru compensation. “In other cases 
of extraordinary services, extra compensation may be 
allowed by the Ordinary. But in no case is the allowance 
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of extra compensation by the Ordinary conclusive upon 
the parties in interest.” 

We think this was not extra compensation within the 
meaning of the statute, and that the order of the Ordi- 
nary allowing it was conclusive. 

But it was claimed below that a failure to make full 
and honest returns each year lost all commissions for all 
the years of the administration. 

In 1847, the Supreme Court of Georgia did hold that 
under the Act of 1792, declaring, “if any executor or 
administrator shall neglect torender such annual accounts 
he shall not be entitled to any commissions for his trouble 
in the management of the estate,” one default made 
him lose all commissions. Fall vs. Simmons ef a/, 6 Ga.. 
274. They said the Supreme Court of South Carolina 
had decided the reverse upon “a precisely similar law.” 

That ruling by the Supreme Court of Georgia was re- 
iterated in 1850, in Kennan & Carter ws. Hall et a/., 8 
Ga. R., 417. In both the words of the statute controlled 
the Court. And in both cases the failure to make annual 
returns was called gross neglect. In the first, returns 
were made in 1829, then 1834 and then 1845. In the 
latter, Kennan & Carter, jointly qualified in 1836, made a 
joint return in 1838, then none until 1846, 1847 and 1848, 
and these last three were made by Carter only, and the 
last after the suit was begun. 

To correct that decision the General Assembly of 
Georgia passed the following Act, viz: 

“An Act to regulate the returns of executors, adminis- 
trators and guardians. Approved February 22, 1850. 

‘WHEREAS, by the Act of 1792, executors and admin- 
istrators are required to make their annual returns to the 
courts of Ordinary. by the tenth day of January in each 
year, embracing all transactions of the estate they rep- 


resent, up to the thirty-first of December immediately 
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preceding, and whereas, by other statutes a different 
time seems to be fixed, within which said returns shall be 
made, and a difference existing in different counties, in 
reference to the time of making said returns, and the Su- 
preme Court having determined that an executor or ad- 
ministrator failing to make his annual returns, shall forfeit 
his commission on the whole estate, in order to settle 
said practice and save executors and administrators from 
loss of commissions, when acting without fault: 

SEcTION 1. Be it enacted, That executors, admunistra- 
tors and guardians shall be permitted to make their an- 
nual returns required of them, by the first Monday in 
July of each and every year,any law to the contrary not- 
withstanding. 

Sec. 2. When from Providential cause, any such trus- 
tees shall fail to make returns by the time specified, the 
Superior Court, when sitting for ordinary purposes, may 
by special order on their minutes, save them from all 
penalty of forfeitures of commissions on account of fail- 
ing to make said returns within said time. 

Sec. 3. it any executor, administrator or guardian 
shall fail to make a return within the time required by 
law, he shall not lose the commissions on any returns 
made in due time.” Cobb’s New Digest. 

Laws of Georgia, 1850, page 340. The Code, §2596, 
makes the failure “to make annual returns as hereinbefore 
required forfeit all commissions during the year within 
which no return is made, unless the Ordinary, upon cause 
shown, shall, by special order on the minutes, relieve them 
from their forfeiture.”’” For these orders in this case see 
the statement of facts ante ) 

The Act of 1764 allowed two and a half per cent. on 
the amount received, and on the amount paid out, but none 
on property delivered. But it allowed a suit in the Supe- 
rior Court for more compensation for services other than 
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ADDITIONAL BRIEF FOR APPELLANTS. 


ist. As to the allowance of the 3 per cent. for dividing the 
realty in 1876. 

The only failures to perform duty before the resignation 
of Erwin charged in the bill is that wild lands amounting 
to two thousand acres were left out of the inventory of wild 
lands, and that in describing choses in action they did not 
show which bore interest at a higher rate than the conven- 
tional seven percent. (Printed Record, 4.) The omission 
of the wild lands is explained at page 51 under “ inventory” 
and fully excused by the master, under “ Wild Lands,” at 
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page 59; and to that no exceptions were filed. The other 
alleged omission Is not mentioned except at page 4, ante. 
All delays in making returns were shown to be legal and to 
the satisfaction of the master and not excepted to (page SY). 
The attorney’s fees which Gray is charged to have illegally 
taken amount to $289 and were taken in 1878 (?) (See page 
64 of printed record ; see the master’s report on the first re- 
turn, printed record, 65, 66.) Even at common law these 
things would not forfeit that three per cent. for the work of 
1876. 


Ist. We will examine the cases cited for appellees : 


Gray vs. Conyer’s Adm’r, 70 Ga., 349, was as to fees of an 
attorney-at-law for co!lecting money where he had to be 
ruled to collect it from him. (/0.,350,5a.) That was con- 
trolled by common-law principles. 

[In Eppinger, Russell & Co. vs. Canepa, 20 Fla. R., 264 (10), 
there was no inventory of personalty filed, a neglect to make 
annual returns, and he “ failed generally to discharge his 
duty.” (/6., 289.) It cited Shepherd’s Heirs vs. Shepherd’s 
Adm’r, 19 Fla., pp. 331 and 332. Their statute “ allowed a 
fair and just compensation for their services” and a per- 
centage on sales of deceased’s property. 

In the Succession of Joseph Touzannee, 36 La. An., 420, 
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there were no assets but money, and it was “ extorted from 
him through repeated orders of court and under pressure of 
a rule for contempt.” No statute is there cited. 

Estate of Unruh, deceased, 13 Phila. R., 337, was where 
“accountant held the adversary positions of surviving part- 
ner of the decedent and administrator of his estate,” and yet 


“made no effort to close the business,” * * * “traded 


for his own benefit upon the capital of the intestate, and 
hazarded that capital with such effect that in December, 
1879, he failed and made an assignment for the benefit of 
creditors.” &e. “ No account of his administration was ex- 
hibited until after the service’of a citation and a subsequent 
peremptory order of court.” (J/4., 338.) This was called 
bad faith, and therefore compensation was refused. 

Milligan’s Appeal, 97 Pa. St. R., 525, showed the party 
“converting her testatrix’s property to her own use and 
making use of trust funds for her own benefit.” No statute 
cited. 

Walker vs. Walker, 9 Wall. R., 743, was the case of a trus- 
tee from Massachusetts, where “ he literally did nothing to- 
wards executing his trust, but, on the contrary, was guilty 
of grossest abuses concerning it,” and this Court said that to 
allow him compensation “ would be a departure from correct 
principle.” (J6.,757.) Barney vs. Saunders, 16 Howard, 542, 
was simply an allowance of compound interest against a 
trustee, where the trust “ had been grossly and willfully neg- 
lected.” (1b., 542.) 

Thus all of these cases cited for appellees stood upon gen- 
eral principles and without such statutes as we have cited 
from Georgia, making a change in the law for that State. 
We remark in passing that this Court,in Walker vs. Walker, 
supra, said that the Federal courts should in these cases en- 
force the same rules “ that the local courts would do in favor 
of their own’ citizens.” 9 Wall., 744, (4.) 

The heirs asked for this division (Printed Record, 52), and 
knew the law allowed compensation therefor. Nor was it 
“extra.” It was regular compensation. Counsel for appel- 


lees cite § 1835 of Ga. Code of 1882, that where a guardian is 


EE, a teig 
“ae Le is > r 
Se wee SED nie Ee 
” eel, 
* “ te Ai aaa 


- oe giles a ” a 2 


<e > a Se ee ae 


removed for waste or gross mismanagement” he forfeits- 
alleommissions. But here is no removal, and that rule does 
not apply to administrators, since the act of 1850, cited 
in our brief. Section 2514, says,on complaint made and con 
sequent revocation of letters of administration of one of sev- 
eral administrators, “the entire trust remains in the hands 
of the other, and with him, as an administrator de bonis non, 
the removed co-administrator must account.” But nothing 


is said as to his loss of compensation. 


2nd. As to the effect of Erwin’s resignation. § 2610 is made 
up not solely of the act of 1854, but also of a later act. 


The act of 1854 allowed resignations for three specified 
reasons, “and it appearing that it would be to the interest 
of those concerned to allow the same to be done.” And the 
ordinary was authorized “to make such further order in re- 
lation to allowing commissions and settling up with his suc- 
cessor as may be right and proper,” provided notice of appli- 
cation be published for two months. (Acts 1853-4, 6.) 

In 1857 another act was passed allowing resignations, 
“ provided he or she can get some suitable person to accept 
his or her office who shall be acceptable to the ordinary 
when such application is made, such successor in.office to 
comply with existing laws as to giving bond, taking oath, 
&e.” Section second of that act requires the resigning ad- 
ministrator to deliver property and settle with his successor, 
and then, but not otherwise, to be discharged. Section third 
forbade the charging of any compensation for turning over 
and paying tosuccessor. Section fifth was “that in all cases 


where an executor, executrix, administrator, administratrix, 


or guardian resigns his or her trust, his or his successor 


shall give bond in double the amount of the estate to be 
turned over by the executor, executrix, administratrix, or 
guardian resigning his or her trust, the securities to be 
judged of by the Ordinary.” (See acts of 1857, pages 160- 
161.) 

Those two statutes of 1854 and 1857 together make § 2610 
of the code cited by counsel for appellees. 

At common law there was survivorship when one of sev- 
eral administrators died, because it was an “ office.” (4 Ba- 
con’s Abridg. Ex’rs & Adm’rs, G., 69.) The case there cited, 
Eyre vs. Countess of Shaftesbury, 2 Pierre Williams, 121, 
put that on the ground of “authority coupled with an in- 
terest,” citing 1 Inst., 112-113. 

The Georgia Code, § 2499, makes “the right of adminis- 
tration ” survive. 

But here nobody died. Erwin resigned under a statute 
allowing such resignations, and the sole question is the effect 
of that on his sureties. 

That § 2610, interpreted in the light of that act of 1857 
and by its words, made Gray the “successor” with whom 
Erwin must account and settle. The Ordinary made Gray 
comply with existing law as to giving bond, &e. 

A strong case in point is that of JJ. Infr. Ct. vs. Spel- 
man, Sparks & Co., 6 Ga. R., cited by counsel for appellees. 
The act of 1812 allowed an administrator to remove his 
place of returns if he changed his residence upon “having 
given new bond and security, as the law directs, for the per- 
formance of his duty.” The Supreme Court of Georgia 
held that the requirement of a new bond released the securi- 
ties on the old bond (though the law was silent on that 
point) from liability for acts after the date of the new bond. 
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(6 Ga. R., 438, 439, 440.) They said no judgment of discharge 
of the surety was necessary ; that it followed as matter of 
law. Ours is a stronger case than that. 

Counsel for appellees say that the three minors were not 
properly cited, and that therefore the discharge is void as to 
them under § 1821 of Georgia’s Code. No such question 
was made before the master or decided by the court below. 
How could it be made ina Federal court between citizens of 
the same State? It was made in the supreme court of Bar- 
tow county, Ga.,to prevent the order for judgment nune pro 
tunc, but was ineffectual. (See Printed Record, page 182.) 

If good at all, that would apply only to the three minors. 
When they became of age does not appear. The amended 
bill says one of them, G. H. Tumlin, “ objected to said res- 
ignation,” * * * “and all the other caveators heard had 
appealed from that decision” except Rice and his wife. 
(See Printed Record, 37.) 

Were the interests of these minors and of their guardians 


“adverse” in this matter of resignation ? 


HOW PARTIES MAY BE CITED IN GEORGIA. 
“ Of the Practice in the Court of Ordinary.” 


“Every application made to the ordinary for the grant- 
ing of any order shall be by petition in writing, stating the 
ground of such application and the ordersought. If notice 
of such application, other than by published citation, is 
necessary under the law or in the Judgment of the Ordinary,” 
he shall cause a copy to be served on the parties to be noti- 
fied. (Code, § 4114.) 

Section X, Code 1882: “ Of letters of dismission and resig- 


nation.” Section 2606, for dismission: “ Upon such petition 
a citation shall issue requiring all persons concerned to 


show cause against the granting of the discharge. Such 


4 citation shall be published in the Gazette for three months.”’ 
. Immediately following is section 2610, which allows resig- 
nation, and requires that “ the Ordinary shall cite such per- 
son” (the offered successor) and the next of kin of the in- 
. testate to appear and show cause why the order should not 


%* 
. 


be granted 


3d. If they ought to have been served personally, both as 
to the three per cent. and the judgment as to discharge, they 
are now estopped by delay to complain sooner. 

We cite analogous cases of estoppel by delay. [or in- 
stance, minority stockholders cannot complain of acts ultra 
vires even, unless they do so promptly. 

Cook on Stockholders, &c., § 686. 

Taylor vs. Railway Co., 4 Woods, 575. 

Railway Co. vs. Railway Co., 3 De Gex, M. & G., 341. 

Stewart vs. Transportation Co., 17 Minn., 372. (Gil. 
345.) 

Peabody vs. Flint, 88 Mass., 54. (33 years.) 

Gregory vs. Packett, 33 Beav., 595. (6 years.) 

Ashunt’s Appeal, 60 Pa. St. R., 290. (7 years.) 

Dimpfell vs. R. R. Co., 110 U.S., 209. (3 years and 
S months.) 

Alexander vs. Searcy, Supreme Ct. Ga., Jan’y, 1889. 


(So. E. Rep., 5 M’ch, ’89.) 


By that section, 2610, minors are allowed five years to 


open settlement, Kc. 
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More than five years elapsed between that settlement and 
the filing of the bill. 


The resignation was not secret or private. An issue was 


made upon the alleged grounds and decided in Erwin’s favor 
(see Printed Record, pp. 34 and 37), and.appealed from to 
Supreme Court, and then abandoned by the heirs. 
P. L. Mynatr & 
N. J. HAMMOND, 
Counsel for Appellants. 


“wy, 


Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


No. &10. 


J. M. VEACH et atc., APPELLANTS, 
Us. 


JAMES L. RICE ann WIFE, Appe.cueegs. 


BRIEF OF COUNSEL FOR APPELLEES, RESPONDENTS 


Answer of Appellees to Motion of Appellants to Print Only Part 
of the Record. 


The appellant filed several exceptions to the master’s 
report, and in their application for appeal made several 
assignments of error. 

In the present motion only one of these is alluded to, and 
it is not very fully or correctly stated. 

One ground of error complained of is the forfeiture of 
commissions claimed by Gray and Erwin in their first re- 
turn, amounting to $3,433.68. 

This forfeiture was insisted on by counsel for the appel- 
lees, on the ground that said administrators did not render 
a true and just account on oath of their receipts and expen- 
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ditures for the preceding year, as required by Section 2525 
Code of Georgia. 

§ 2525. Annual returns: “On or before the regular term 
of the court, in July in each and every year, every adminis- 
trator shall make a true and just account, upon oath, of his 
receipts and expenditures in behalf of the estate during the 
preceding year, together with a note or memorandum of 
any other fact necessary to the exhibition of the true condi- 
tion of such estate.” 


And that in consequence of their failure to make this 

return as required they forfeited all claim to commissions. 
Code, Sect. 2596. 

§ 2596. Forfeiture of commissions: “ Administrators and 
other trustees failing to make annual returns as hereinbe- 
fore required shall forfeit all commissions for transactions 
during the year within which no return is made, unless the 
Ordinary, upon cause shown, shall, by special order on the 
minutes, relieve them from this forfeiture.” 


Now, whether this return was such as required by law, 
just and true, depends upon evidence, and all the evidence 
bearing upon this point should be printed as part of the 
record, 

And it was further insisted that the conduct of Gray 
throughout the administration was malafide. 

That he failed to report and charge himself with moneys 
received by him belonging to said estate. 

That he claimed false credits and filed fraudulent vouchers 
to sustain them. 

That he employed lawyers to represent the estate under an 
agreement that they should divide the fees with him. 

That he expended money to suppress testimony and to 
procure testimony which was fraudulent. 

And that instead of applying funds that came to his hands 
to be administered to the payment of just claims against the 
estate he employed them for his own private uses and in 
speculative enterprises. 


These are simply some of the specifications of his conduct 
as trustee; and we contend for the rule that a trustee guilty 
of such acts is not entitled to compensation for his services. 
See Barney vs. Saunders, 16 H., 542. 


And reference must be had to the evidence to see if these 
charges of bad faith, waste, and mismanagement are sus- 
tained or not. 


The appellees claim that in the contract between Gray 
and Erwin, touching the latter’s resignation of his trust, it 
was agreed that Gray, who had been the active administrator, 
should be entitled to claim all fees and commissions accru- 
ing to them during their joint administration, and we insist 
he could and did forfeit all claim by failing to obey the law 
and by his misconduct and bad faith. 

If appellants will agree to insist only on the ground of 
error set out in this motion much of this record need not be 
printed, or, if they will admit the return in which the for- 
feited commissions are charged was not a just and true 
return, and admit that Gray was guilty of bad faith and 
misconduct, as hereinbefore charged, then a large part of 
this record need not be printed. Unless this is done we 
simply claim that all the evidence that bears upon any 
ground of error complained of be printed as the record of 
this cause. 


W. K. Moore, 
Of Counsel for Appellees. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 
No. 208. 


JAMES M. VEACH kt at., APPELLANTs, 
Us. 


ADA S. RICE kt AL. 


Appeal from the Circuit Court of the United States for 
Northern District of Georgia. 


BRIEF OF W. EK. MOORE FOR THE APPELLEES. 


On 12th July, 1881, James L. Rice and Ada S. Rice, his 
wife, filed their bill in the United States circuit court for the 
northern district of Georgia against Frank P. Gray, as ad- 
ministrator of the estate of Lewis Tumlin, of Bartow county, 
deceased, and against the appellants and others, as sureties, 
on a joint administration bond executed by John A. Erwin 
and Frank P. Gray, administrators, and against other sure- 
ties upon bonds afterwards executed by Gray as sole admin- 
istrator of said estate, and also against the heirs of said estate, 
six in number, and with complainant, Ada 8. Rice, making 
in all seven heirs and distributees also; against certain 
creditors of the estate. 
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The complainants were citizens of Tennessee ; the defend- 
ants were citizens of Georgia. 

The bill charges many acts of waste and mismanagement 
against Gray, administrator, specifically, and asked for an 
injunction restraining him from further proceedings in his 
administration. 

Also asked for a receiver to take charge of the property 
and assets of said estate and for an account of his acts and 
doings as administrator of said estate and for a statement of 
the amounts paid by him to each of the heirs, and that com- 
plainants might have a decree for the distributive share of 
said estate against Frank P. Gray and the sureties on the five 
administration bonds given, the first by him and J. A. Erwin 
as a joint administration bond, the last four by Gray alone, 
and that the respective liabilities of said several securities 
might be ascertained and fixed. 

It was charged in the bill and admitted that John A. 
Erwin, one of the joint administrators, was at the time of 
filing the bill a citizen of Tennessee. (Transcript, page 120.) 
The bill had also the usual prayer for general relief, and 
waived expressly any discovery on oath from defendants. 

four of the heirs file answers admitting receipts from ad- 
ministrators (pages 29 and 30 of Transcript). 

Gray and his sureties file answers denying charges in bill, 
not on oath, but signed by their solicitors Oct. 3, 1881 (page 
30). 

The sureties on joint bond of Gray and Erwin file an ad- 
ditional answer Oct. 3, 1881 (page 34). 

Defendants demur to bill Oct. 3, 1888 (pages 35 and 36). 

Demurrer overruled March 14, 1882 (page 36). 

Order of reference to special master, in its terms broad and 
comprehensive, March 20, 1882 (pages 36 and 37). 

Amendment to bill by complainants charging that John 
A. Erwin was not only bound still as a surety of F. P. Gray, 
but that he was still one of the administrators of said estate, 
never having legally resigned, &c., May 19, 1883 (pages 37 
and 38). 


3 

Answer of J. G. B. Erwin and Henry C. Erwin, denying 
the fact that they had ever signed or authorized the signing 
of the Gray and Erwin joint bond, Sept. 13, 1883 (pages 41 
and 42). 

Answer of H. C. Ramsaur, administrator, denying that his 
intestate signed the joint bond dated Oct. 4, 1883, (pages 43 
and 44). 

Answer of appellants insisting, among other things, that 
the Erwins and Ramsaur not being bound, that they also 
were released from liability, Nov. 24, 1883 (page 44 et seq.). 

Replication filed (pages 47 and 48). 

First report of special master (pages 49 to 69). 

Order of recommittal to Special Master E. N. Broyles, with 
instructions (pages 80 and §1) 

Second and final report of special master (pages 81 to 108). 

Exceptions by appellants (pages 110 and 111). 

Petition of John A. Erwin for leave to resign his trust, 
April 11, 1876 (page 121) 

Citation, service, &c., and order of court of ordinary, 
(pages 122, 123, and 124) 

Final order of court of ordinary, June 12, 1876 (page 
124) 

The proceedings and judgment of the court of ordinary 
on this resignation, the appellants insist, discharged them 
from all future liability as sureties. This 1s insisted on as 
the first ground of error and is presented in different forms 
under what are presented as exceptions Ist, 2d, and 3d, on 
page 214, and exception 5d of exceptions to second report of 
master, &c., and presents three questions for determination 
by this Court: 


Ist. Did John A. Erwin’s resignation take effect and 


become valid? 


2d. If it did were his sureties in consequence thereof by 


; 


operation of law discharged from future liability ‘ 
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3d. Was the order of the court of ordinary granted May 
1, 1876 (pages 123 and 124) effectual to accomplish the dis- 
charge of the sureties? 


The special master and court below held the sureties were 
not discharged, and whilst we concur with them in their 
conclusion we have a different reason and one independent 
of reasons given by the master: 

We claim that John A. Erwin, in seeking to resign his 
trust, and F. P. Gray, who wanted the sole administration, 
both had interest adverse to the three minor heirs, and that 
in such case the acknowledgment of service of John A. Erwin, 
as guardian for the minors, G. H. Tumlin and L. T. Erwin, 
was insufficient and ineffectual, and also the acknowledg- 
raent of F. P. Gray, as guardian of Cora Gray, minor. This 
is the only service shown in the record and is the only 
service directed to be made in the citation itself (page 122). 

Section 1821 of the Code of Georgia provides that when- 
ever a minor is interested in any litigation pending in any 
court of this State and has no guardian or his interest is 
adverse to that of his guardian such court shall have power 
to appoint a guardian ad litem for such minor. 

And on the 20th of February, 1876, the Legislature passed 
an act declaring that the mode of service of writs, bills, pe- 
titions, citations, and other legal proceedings in the courts of 
this State on minors shall be as follows: Providing, first, for 
service on minors under fourteen years of age, and section 
2d enacting— 


“If the minor is over fourteen years of age service may 
be made by delivering to him personally such copy. When 
the return of such service Is made to the proper court and 
order taken to appoint said minora guardian ad litem, and 
such guardian ad litem agrees to serve, all of which must be 
shown in the proceedings of the court, then said minor shall 
be considered a party to said proceedings.” (Acts of 1876. 
page 103.) 


5 
This presents the question, Were these minors parties to 
said proceedings at all; and, if they were not, how could 
Erwin’s resignation be effectual as against them? And, if not 
good as to them, it was good for no purpose whatever. 
The Code of 1882, section 2610, provides for the resigna- 


. 


tion of administrators, and directs that “the ordinary shall 
cite the next of kin of the intestate to appear and show 
cause, Xc. 

Sut ,passing to the next question presented, Did Erwin’s 
resignation, if valid, accomplish the release and discharge 
of Erwin as security,and of the appellants who were sureties 
on the joint and several bond of Frank P. Gray and John 
A. Erwin ? 

We say it did not, and we call attention to section 2510, 


( va le of Georgia : 


“If two or more administrators unite in a common bond, 
all the sureties are bound for the acts of each administrator 
and the administrators themselves are mutual sureties for 
each other’s conduct.” 


The first Code of Georgia, which went into effect Janu- 
ary, 1863, has same provision ; so has the Revised Code. This 
was the law, then, at the time the bond signed by the ap- 
pellees was made, and not only governs it, but becomes part 
of it, and should be read as if inserted in the bond itself. 

| quote, in this connection, the language of the Court in 
case of Von Hoffman vs. City of Quincy, 4th Wallace, page 


y yf } : 


“It is also settled th>t the laws which subsist at the time 
and place of making of the contract and where it is to be 
performed enter into and form a part of it as if they were 
expressly referred to.” 


So each of the appellees became bound, and agreed to be 
so as long as said administrators or eitherof them remained 
in office, or until they had administered said estate and paid any 
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balance in their hands to the persons, respectively, entitled 
to the same by law. 

Prior to the act of February 10th, 1554, there was no pro- 
vision in the laws of Georgia for the resignation of an ad- 
ministrator. He enlisted for the war, could die out, or be 
removed for eause, and this act (see page 36 of acts of 18535 
and 1854) is incorporated in section 2610, Code of Georgia. 
It seems to contemplate the resignation of a sole adminis- 
trator, but is doubtless broad enough, under section 3 of the 
Code, paragraph 3, to include one of two or more Joint admin- 
istrators. ‘That paragraph reads: “ The singular or plural 
number shall each include the other, unless expressly ex- 
cluded.” 

But the provision about naming asuecessor is inoperative 
in case of a joint administration, because the whole trust re- 
mains in the survivor—one fills the office as effectually as 
two or more. Indeed, the Jaw prefers a sole to a joint ad- 
ministration. 

The common law is of force in Georgia, expressly adopted 
(Cobb’s Digest, page 721), and by it the power of an executor 
is not determined by the death of his co-executor, but sur- 
vives to him. (2d Williams on Ex’rs, page 814.) And so, 
likewise, if administration has been granted to two and one 
dies the other will be sole administrator, and all the power of 
the oftice will survive to him. (Same authority and page, 
citing 2d Ves. Sen., 267 and 268; Touchst., 485 and 486; 8 
Atk., 509; 1 Ves. Sen., page ¥.) 

Hudson Us. Hudson, cas. te mp., Talb.. 127 : also, Lst Wil- 
liams on Ex’rs, page 390, citing 2d P. Wms., 121, Com. Dig. 
B. 7; and see also Adams vs. Buckland, 2d Verm.,514; Bac. 
Abr., 56, tit. Executors (G.); Will. on Ex’r, Book 4, chap. 1st, 
page 778. In case of death entire interest vests in survivor. 
Lomax on Ex’rs, Book 4, chap. Ist, page 333. 

That the ordinary could not make a new appointment to 
the office of administrator while it was not vacant seems 
obvious, and is so declared in 6 Ga. R., page 432-’4, and by 
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this Court in S$ Cranch, page 9, case of Griffith vs. Thugier, 
from 8. Ca. In that case it was held the grant of letters was 
in such case absolutely void. (See also Kane vs. Paul, 14th 
Peters, page Oo.) 

As heretofore stated, administrators could not resign in 
Georgia at all before act of 1854, and I have found no statute 
or decision declaring the effect of a resignation by one of two 
joint administrators. I presume none was necessary. Pro- 
vision had been made for cases resulting from death or re- 
moval, and they would, of course, apply in all cases. The 
Code provides, section 2514: 


‘If there are more administrators than one and complaint 
is made against one only and his letters are revoked, the 
entire trust remains in the hands of the other.” 


And section 3440 provides: 


“An action against two joint administrators or executors 
does not abate by the death of one, but proceeds against the 
survivor.” 


Section 2499, survivorship. If administration has been 
granted to more than one, upon the death of either the right 
of administration survives to the other. 

And in 638d Ga. R., page 369, it is held that the survivor 
of two executors can sue the representative of the deceased 
executor, the Court saving that while both were alive they 
had equal powers; one dead, the other succeeds to the powers 
of both, &c. People vs. Byron, 3 John. C., 53, is a case in 
principle identical with the one at bar. The head notes are 


as follows: 


(1.) In an action of debt on a bond against the surety of 
two guardians * * * that they should faithfully exe- 
cute the trust respectively reposed in them according to the 
terms of theorder * * * appointing them, and render 
a true and faithful account thereof when required. 
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(2.) Where one of the guardians died it was held “that 
the trusts survived, and that the surety was responsible for 
the acts of the surviving guardian, the bond being coex- 
tensive with the trust.” 


(3.) The trust of such guardian likened to that of an ad- 
mninistrator by Radcliff, J., and Kent, J. 

The case of Braxton vs. State, 25th Ind., is also in point. 

Throop and Johnson were coexecutors, having executed 
joint bond. ‘Throop died, and the assets of the estate came 
to the hands of Johnson; and Braxton; administrator of de- 
ceased, coexecutor, insisted his intestate’s estate should not 
be held liable for the default or waste of the survivor. The 
court held it would not be liable but for the bond, but that 
on the bond Throop’s estate and the sureties were liable. 

This case referred to and approved in Prichard vs. State, 
34th Ind., 137. 

In this ease one of the principals and two of the sureties 
on joint administration bond were held liable as cosureties 
in a case where the principal sued, had nothing to do with 
the administration of the assets. | 

See Brandt on Suretyship and Guarantee, section 498, 
under heading of liability and rights of surety of two exe- 
cutors or administrators when one dies or ceases to act. 
The authorities there referred to are 17 Mo., 453; 59 Mo., 17; 
15 Mo., 662: and see other cases not there cited— Clark vs. 
State, 6 G.and J.(Md.), 258; Kirby vs. Turner, Hopkins’ Ch. 
R.(N. Y.), 309; Green et al. vs. Hanberry’s Ex’rs, 2 Brock- 
enb., 408; Lomax on Ex’rs, page 182, par. 22, citing 8 Leigh, 
04; 2 Brockenbr., 159 and LOS : Robson’s Practice, 412. 

And counsel for the appellees say that the ordinary had 
no power under the law to make a new appointment of 
Frank P. Gray to the office of administrator, and claims also 
that he did not exercise any such power. 

The proceedings show (pages 121,’2, 3, and ’4) that Erwin 
only asked to resign, stating in his petition that Frank P. 
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Gray, coadministrator of your petitioner, is willing to give 
new bond and carry on said administration of said estate 
alone. 

The citation says not a word about the appointment of a 
successor. On May 1 the return term of the citation, Frank 
P. Gray gives his assent in writing to Erwin’s resignation 
conditionally, “I retaining the sole administration -in my 
own name,” and proposes to give such bond in furtherance 
of the same as the ordinary may deem proper in the premises 
(page 1235). 

The order granted at May term declares that the resignation 
of Erwin be allowed, and that Frank P. Gray, the coadmin- 
istrator of said John A. Erwin, be, and he is hereby, declared 
and appointed the sole administrator of the estate, and re- 
quired to give new bond, Xc. 

The ordinary by this order declared just what the law 
declared in such cases. 

If he had regarded the office vacant and the appointment 
a new one it would have been his duty to administer to him 
the oath provided for every administrator in section 2504 of 
the Code, and it would also have been his duty to appoint 
and grant to him letters of administration de bonis non under 
section 2490 of Code. “Administration de bonis non is granted 
upon an estate already partially administered and from any 
cause unrepresented. ” 

None of this wasdone. Erwin stepped out and Gray suc- 
ceeded as survivor, and the ordinary, by the proceedings had 
before him, simply recognized this fact. No new letters were 
granted or issued. There seems to have been a perfect un- 
derstanding between Erwin and Gray that Erwin should be 
allowed to resign and Gray retain the sole administration, 
and one of the terms of this agreement was that Gray should 
give anew bond. Erwin says in his petition that Gray is 
willing to do this, and Gray says he is willing to give a 
new bond, and it was also agreed that Gray should give 
Erwin a bond to indemnify him against loss and his sure- 


y 


4 
: 
p 
4 
4 
% 
4 
j 
i 
® 


Psy ye, a ee ThE Ss US SR aes ae ee 


ee a ee 
ae OT. SO 


. eT ee Sera 


£8 5 SPN SE WS 


eee SF a ee 


we PON EFM 


10 


ties from loss on account of bond given by him. The 
consideration for this bond was the release to Gray by 
Erwin of all his claim to commissions and fees for services 
performed by him. (See pages 129 and 130 of Transcript.) 
Before leaving this branch of the argument I want to suggest 
that the special master, by his report, sustains the views I 
have been contending for (see pages 107 and 108 of his 
second report), where he refers tO and adopts items 39 and 
40 of original report. Item 39, page 59, refers to previous 
items of report—l1z2, lo, 14, 15, and l6—and states the posi- 
tion claimed by the parties; and item 40 I copy : 

“The evidence shows that Erwin did not apply to the 
‘court of ordinary for the discharge of the sureties, and that 
no such application was made on their behalf. Erwin applied 
for his own diseharge as administrator and not as surety to 
Gray; hence there was not and could not have been any 
binding order or judgment of discharge of any of the sure- 
ties under the pleadings, unless the discharge of Erwin, as 
administrator as inatter of law discharged the sureties. Did 
it have that effect or not? The evidence shows that on Er- 
win’s discharge as administrator Gray was not reappointed 
to the oflice and took the estate as administrator de bonis non, 
but that he continued in oflice; his was not a new adminis- 
tration, but the trust continued in him.” (Items 12 to 16; 
Kvidence, page 358.) 


Here the master finds distinetly and positively that Gray 
continued in office and was not reappointed and _ refers to 
evidence which is not in this printed record to support his 
finding on that point, and this particular finding is not ex- 
cepted to by appellants or assigned asa ground of error 
We insist that the appellants are concluded on that point of 
the inquiry. 

They except and assign error on his next finding, which 
is as follows, on page 60 of Transcript: 


“It is some act of the creditor and not the act of the 
law which discharges a surety.” (Code, 2152, 2154, 2862.) 


1] 


“In this case Erwin’s discharge as administrator was the 
act of the law and not the act of the creditors or parties at 
interest. The ordinary was not the real party at interest 
but only the nominal party, the heirs and creditors of Tum- 
lin’s estate being the real parties. Hence I conclude that 
Erwin’s discharge did not have the effect to discharge the 
sureties on the bond given by Gray and Irwin.” 


The court below may have formed its opinion on the con- 
clusion of fact reported by the master, that Gray was not 
appointed administrator but took the office of survivor, and 
we say appellants are not now in position to controvert that 
conclusion of fact. 

I'rom the term's of the joint bond, as expressed on the 
face thereof, these sureties were liable until this estate was 
fully administered according tolaw. Yet we admit that, as 
there was a law of force in Georgia at the date thereof au- 
thorizing the discharge of sureties, these sureties could 
have been discharged in the manner pointed out by that 
law without impairing the obligation of this contract, and 
hat is so because such law then existing became part of the 
contract, as hereinbefore contended. 

We do insist, however, that the terms and conditions of 
that law must be strictly complied with; it is not only law 
but also contract. 

Section 200, Code of (; oreila, makes the provisions of 
the code in reference to relief of sureties on guardians’ bonds 
applicable to sureties on administrators’ bonds, and said 
provisions are found in the Code, section 1S17. This see- 
tion of the Code has be nm so fully construed and passed 
upon by the supreme court of Georgia that I refer to their 
decision to show that there was not and could not be any 
valid discharge of the sureties in this case. (See Dupont vs, 
Mayo, 56 Ga. R., page 304.) 

The points decided were as follows: 

1. The surety on a guardian’s bond can obtain no dis- 
charge under section 1817 of the Code withouta petition, as 
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required by section 4114 of Code, and having the ordinary to 
cite the guardian to appear and show cause against the ap- 
plication. The surety must sue in this manner for his dis- 
charge, and process must issue in terms of the law—that is, 
the guardian must be cited. 


2. An order of discharge based on no such proceeding, 
but simply accepting a new bond already executed by the 
guardian, with satisfactory security, in place of the old and 
declaring a former surety discharged, is void. 


‘> 


3. Where the order of discharge does not recite that the 
surety has petitioned or that the guardian has been cited, 
and these facts do not otherwise appear, but the order on its 
face rather indicates some informal proceeding by consent, 
there is no presumption that more was done than is set forth 
in the record. 


In this case the special master reports : 


“The record, however, does not show that the sureties on 
said bond or any one in their behalf ever instituted proceed- 
ings to be relieved from said bond, and it does not show 
any express proceedings to be relieved from his legal posi- 
tion of surety as to said Gray” by Erwin himself. 


This conelusion of fact ‘of the master is not excepted to 
and is fully supported by the record, and we rely upon the 
decision above, from which the head notes are copied, as our 
only and a full answer to this alleged ground of error. 
There was no application, no process or citation for service, 
no trial, no due process of law, as required by law and by 
the contract 

Section 2007, Code, makes the administrator and sureties 
joint and several obligors, and so does the bond. 

Parties signing bonds are conclusively presumed to know 
the law existing at the time, and this law enters into the 
contract, giving rights and imposing liabilities and making 
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provision for contingencies which may happen in the con- 
duct of human affairs. Thus they become bound for the 
acts of each, with full knowledge that one might die, be 
removed, or resign and then the other would take the office 
and be liable as administrator, and they would be bound 
for the conduct of the survivor. 

The nextexception and ground of error I will take upis ex- 
ception second to the second report of special master, page 
216: 


“Error in holding that the discharge of J. G. B. Erwin, 
H. C. Erwin, and L. 8S. Ramsaur because their names had 
been improperly signed to the joint bond of Gray and Erwin, 
administrators, by their attorney-in-fact, did not discharge all 
the sureties.” 


The special master reports and finds, on page 100, in sub- 
stance— 


“That there was no alteration of the contract nor release of 
co-sureties because, as a matter of fact, they never signed 
the bond. 

“That it was the duty of the appellants, if they intended 
to rely upon the fact that others were bound with them, to 
investigate for themselves before signing; that they could 
easily have done so in this case, and the law charges them 
with notice and with the assumption of the risks incident 
to the actual facts of the case, and he refers to Brandt on 
Surety and Guarantee, sec. 358; 39 Maine R., 541; 2 Heads 
(Penn. R.), 613 ; 64 Mo., 167. 

“That it was the ordinary’s duty to take a good bond to 
protect the estate, but not to protect any one as surety on the 
bond. 

“That he, the ordinary, is on one side and the adminis- 
trator and his sureties on the other; that, of course, he must 
act in good faith and be guilty of no fraud or concealment. 
None of this is charged on the ordinary in this case.” 


The ordinary did not know of the defect in the powers of 
attorney at the time the sureties signed the bond, and he 
closes his report on this subject by asking the question, 
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Whoever heard of one surety suing the ordinary because 
another who was apparently bound on the bond was not so 
bound? 

Here the special master finds there was no fraud nor con- 
cealment nor bad faith on the part of the ordinary, and 
further finds that he, the ordinary, did not know of the de- 
fect at the time of signing. 

This finding is not directly put in issue by this exception. 
The allegation is made in an argumentative form that the 
ordinary knew of the defect and misled the sureties, and 
the exception claims that he should have held that the sure- 
ties were thereby discharged. 

If the fact stated in this exception—that the ordinary in 
having the bond executed in his presence must have known 
the want of authority, &c.—is proof of the fact of such knowl- 
edge it ought also to prove knowledge on the part of secu- 
rities present at the execution of the bond. 

We say this exception is demurrable in form; it is argu- 
mentative and evasive; it does not distinctly put in issue 
that the ordinary had knowledge of the fact that the powers 
of attorney as originally written or as altered bv erasure, 
&c., were insufficient. Whether these powers as originally 
written were binding was a question of doubt. Ifthe Erwins 
and Ramsaur knew that a joint bond was to be given by 
Gray and Erwin, and that they would be liable for the acts 
of each, they would, I think, be bound, because they would 
know in such a case that they could not be surety for Erwin 
without being for Gray also; so there may have been ques- 
tions of fact and law involved in the attestation of the bond, 
in whatever shape it was first presented to the ordinary ; he 
may have had an honest opinion about it, although, as it 
turned out, a mistaken opinion. The ordinary was not 
bound to advise other parties signing the bond or to ac- 
quaint them with defects or irregularities, particularly in a 
case where he may have had erroneous views as to an alter- 
ation being mere matter of form, &c., and may have re- 
garded the signatures of all valid and sufficient. 
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And I deny generally that the knowledge and conceal- 
ment charged in this exception would, if proven, discharge 
the appellants as sureties; but I say knowledge on the part 
of the ordinary at the time the sureties signed is not proven. 

J. A. Howard testifies on page 144 of Transcript: 


“ I think these powers of attorney were in same condition 
when brought to my office as they now are—altered by 
erasures and writing as they now appear.” 


Well, the master could make his finding upon that testi- 
mony. There is nothing in the evidence before him to con- 
tradict it, and if the ordinary is correct in his recollection 
he has a right to presume, and doubtless did presume the 
alteration was made before the execution of the instrument. 
(See 45 Ga. R., page 544, and cases there cited.) 

But suppose it was not altered then and did not author- 
ize the signatures to the bond, is not the testimony of the 
ordinary sufficient to show that he had no knowledge of any 
defect? ‘There is no testimony to show when these powers 
of atturney were presented to ordinary, except the fact of 
their record, August 4, 1875, two days after the execution 
of the bond. 

But if presented before or at the time of the signing, ap- 
pellant’s charge that the ordinary knew the contents of the 
powers of attorney, and also all the facts so as to be able 
then and there to determine and know absolutely the powers, 
were not good in law. Where is the evidence that he knew, 
first, all the facts, and then the exact law resulting from the 
real ascertained facts? And without such knowledge there 
could be no concealment. Now, J. A. Erwin testifies, 7th 
answer, on page 148: “That some days, or perhaps two or 
more weeks, after making the bond the ordinary (Howard) 
brought the power of attorney to his (deponent’s) store and 
said they were informal and must be corrected before he could 
place them on record, or something to that effect; * * * 
and that he (Erwin) made the change in the ordinary’s pres- 


ee ed 


ee eee ee 


16 


ence; thought of nothing wrong,” &c. In. this Erwin (the 
witness) must be mistaken as to time, because the bond was 
recorded in two days; yet his testimony would only go to 
prove that the ordinary, when he commenced the record of 
the bond, discovered what he thought was an irregularity, 
and went to Erwin at once to have it corrected. So far from 
proving that the ordinary knew of the insufficiency at the 
date of the execution of the bond, it is evidence that he did 
not discover it until afterwards. 

If there is conflict the master had a right to believe How- 
ard, who is disinterested, before Erwin, who had procured 
the consent of these his kinsmen, two being second cousins 
and one a brother-in-law, to sign a bond for him. 

This exception is solely upon the ground of knowledge on 
the part of the ordinary, and concealment misleading the 
other sureties, &c., and we say insufficient in law and un- 
supported by testimony. 

The truth is, all the appellants signed the bond before the 
Erwins and Ramsaur, except W. J. Benham. 

He (Benham) testified that his name was next to the last 
one on the bond: “ Don’t recollect seeing the names of H. C. 
Erwin, Ramsaur,J. G. B. Erwin on it; saw that some of the 
names were signed by attorney, but I did not inquire whether 
the signatures were genuine, nor as to the authority of agents 
who signed.” 

If he acted and signed the bond influenced by seeing these 
signatures and believing them genuine he is a poor witness 
to prove it by, and who but him could prove the fact. Ben- 
ham testifies to no understanding with the ordinary, princi- 
pals, or other sureties as to who were to sign the bond. 

[t should be borne in mind here that there is no proof in 
this case that there were any names of sureties or proposed 
sureties written in the body of the bond or other facts alleged 
which could put the ordinary on notice as to who should 
sign this bond, and the uncontradicted testimony of the ord1- 
nary is as follows: 
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“There was no agreement or understanding in my pres- 
ence or with me when one of the securities signed it that 
certain other names were to go on it. Witness did not 


know who were to be on the bond till it was returned to me 
in the office.” 


The policy of our courts in a case similar to this, but much 
stronger in its facts, is very fully and clearly declared in 
the case of Lewis and others vs. Board of Commissioners, 
&e., of Gordon County (70 Ga. R., 486 et seq.) 

In this case the superior court on the trial below refused 
to hear parol evidence to show that the sureties proceeded 
against signed the bond and left it with the ordinary with 
the distinct statement, made to the ordinary, that they were 
not to be bound unless two other parties, naming them, also 
signed the bond, and the Supreme Court sustained this, ex- 
clusion of the evidence, on a demurrer to its sufficiency, &c., 
In law. 

And still later, in the case of Mathis, sheriff, vs. Morgan 
(71 Ga. R., page 517), the Supreme Court held that Morgan, 
who was the last signer on the bond, was not relieved by 
the fact that Mrs. Deason, whose name appeared just above 
his, had not signed the bond or authorized its signing. 

The case of Dair vs. The United States (16 Wallace, page 
1) was referred to in both of said cases, and it and the other 
authorities cited in said decisions are all referred to and re- 
lied on here; also 73 N.C. R., 188; 7 Neb., 4; 32 Gratt., 
595; 119 Ill, 579; 69 Iowa, 269. 

It will be noticed on looking at the signatures to this bond 
that but two of the appellants were present and signed it in 
person, and they were W. J. Benhamand J.J. Howard. W. 
J. Benham testifies to no condition, understanding, or agree- 
ment and does not recollect seeing the names of the Erwins 
and Ramsaur on the bond. 

J. J. Howard testifies to no conditional agreement or de- 
livery in presence of the ordinary and admits he did not 


3 


. 
a. | 
ee — F 


| eee NNER see. « 


ATO NN 


= endear a eee eave 


18 


know whether the list of names would go on the bond. The 
list was furnished him by Erwin. 

He (Howard) signed as attorney-in-fact for A. W. Milchett 
and Robert L. Rogers, and W. T. Wofford signed for James 
M. Veach and A. C. Trimble, as attorney, «Kc. 

He (Wofford) testified that Gray got up a list of names to 
go on the bond, and he showed the list to Veach and Trim- 
ble. 

“T was instructed not to sign their names unless others 
signed.” 

But he did sign them and said nothing to the ordinary 
about such instructions; his power to sign was not limited in 
thie power and could not be by private verbal Instructions 
He did not know that Erwins had not signed ; 


’ 


of course not. 
because he signed for his principals before their names were 
written 

| want to note further that all the testimony of W. L. 
Rogers, A. C. Trimble, and James M. Veach was objected to 


on the ground it set up no legal defense, and the objection 


Was sustained and the testimony ruled out (pages 145 and 
144), and no exception was taken by appellants to this rul- 
Ing. 

On the subject of the discharge of the appellants it never 
has been insisted that the mere fact of taking a new bond 
would discharge the old one, but for fear it may be I refer 
to the case of ‘Towns vs. Stephens et al., 9th Ga. R., page 580. 


The Chief Justice, on page 589, says: 


“The first (bond) was given to protect the people against 
the official misconduct of Stephens, the sheriff. The cestuz 
que trust., the beneficiaries of the obligation, being incapable 
of giving or withholding their assent to this substitution of 
securities, it could not be done without authority of law, and 
this distinguishes this case from ane of ordinary agency.” 


Bonds like this are given to‘the ordinary, who is a naked 
trustee, charged by law with the duty of taking a sufficient 


bond. : 
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A substantial compliance with the requisitions of section 
2505 is declared to be sufficient, and the tendency of our courts 
is to restrict or deny his power to make contracts about con- 
ditional deliveries to him. Being the obligee,a bond cannot 
be delivered to him as an escrow (Code, sec. 2693, 14 Ga., 
155; 47 Ga., 445), and after delivery the deed takes effect 
and speaks for itself, and its terms cannot be altered or 
varied by parol. 

It ought never to be put in the power of the parties sign- 
ing such bonds to procure, without the knowledge of the or- 
dinary, the signature of a minor or married woman or other 
person incapable of making such a contract, and then insist 
they were not bound on account of the invalidity of such 
signature. 

The next ground of error is the forfeiture of commissions. 
(See page 216 of Transcript.) 

This exception and assignment of error concludes as fol- 
lows : 

“The evidence submitted to said special master and re- 
ported by him does not require a forfeiture of said commis- 
sions, neither does the statute require such forfeiture.” | 


As none of the evidence submitted to and reported by the 
special master is in the printed testimony, it will be difficult 
for this Court to pass upon what the evidence required. 
The special master refers to this testimony as showing how 
the administrator managed the estate, on page 106, overrul- 


we 
: 


ing 22d exception of Gray’s and giving names of witnesses 
and pages on which their testimony is found, and refers to 
others whose testimony is cited in item 47 of former report. 
This item 47 is also omitted in printed transcript. But the 
conclusions of the special master are in the record, and 
where they are not put in Issue by exceptions filed by appel- 
lants I shall consider them as conclusive upon questions of 
fact. ; 

This forfeiture was insisted on by counsel for the appel- 
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And the master, on pages 85 and 86, reports additional 
items of charge and liability of administrators, after and out- 
side of returns, amounting to $4,865.82. 

What part of these debits should have been embraced in 
this joint return we have no means of ascertaining. 

We come now to the other side of the account—administra- 
tors’ credit : 

By note on Gilbreath & Co. (this disallowed as in- 
$750 00 


EE cn: decceniantniiteiendiaees site; Aenean 
This was for cotton sold by administrators at private sale, 
and no security taken. They claimed and had credit allowed 
them for it in their return. (See master’s report on Gray’s 
10th exception, page 103 ; also Code, sections 2555 and 2556.) 
Next item of credit : 


By note on Thomas Tumlin—no security taken 
froma Dien and i Ss Werthiees .nncnqousnecsenne $171 28 


Then follows some credits claimed differing from master’s 
finding, but not material, until we come to a credit for di- 
vision of land in kind, $114,456.00 (@ 3 %, $3,433.68. 

The master in first report allows $500.00, but in the last 
allows nothing. 

What the administrators did, what service they rendered, 
and the value thereof we have no means of ascertaining; 
we have only the fact that the ordinary allowed the charge, 
and the master first reduced it and then disallowed it. 

The law (Code, section 2584 et seq.) provided for such di- 
vision to be made by three or more freeholders, called ap- 
praisers, and seems to cast the whole burden and _ responsi- 
bility on them. Of course, the property should be pointed 
out to the appraisers, but this would be but little trouble to 
the administrators, who had just made and returned an in- 
ventory and appraisement of the estate. I have no doubt 
both Gray and Erwin were there, and that all the adult 
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heirs were there looking after their respective interest ; in- 
deed, it is so stated in the return of the freeholders. 

Gray was the husband and guardian of Cora Gray, minor, 
and Erwin was the kinsman and guardian of Lewis T. Er- 
win, also guardian of G. H. Tumlin, and both had the right 
to be present, and were required by their duty to their wards 
to be present, and had the right to charge the estate of their 
wards for their time, trouble, and expense in }»oking after 
and protecting their interest. This wasa simple partition, 
in effect, between the heirs-at-law of Tumlin, as land in 


Georgia descends to and vests immediately in the heirs-at- 


law. (Code, section 2483.) 


“Upon the death of the owner of any estate in realty the 
title vests immediately in his heirs.” (See also section 2246.) 


And in this Instance it does not appear who made the ap- 
plication; whether administrators or heirs. 

By section 2486 of Code it is provided the administrator 
may recover land of the heir by showing it is necessary to 
do so in order to pay debts or make proper distribution, &c. 

There is no evidence of any order of sale or proof of any ne- 
cessity in this case of disturbing the heirs in their joint pos- 
session and title to these lands. 


1. Where division of an estate is made by devisees by 
agreement followed by conveyance in which executor joins as 
devisee he is is not entitled to charge commission upon its 
value. 

Metcalfe vs. Colles, 2 N. J. (L. ed.), 527; 9 Cent. Rep., 


sn 
923. 


So I say the administrators never delivered this land in 
kind to the distributees; that they never acquired the title 
to it so as to enable them to parcel it out to the heirs. 

We will refer to their petition for extra compensation, 
found on page 125 of Transcript, and it will be noted the 
petition is headed, Regular term, May 1, 1876. 


And the order allowing it is granted same term, same 
day, without notice, without service or citation or time for 
it, and, so far as it appears, without evidence, and on the sim- 
ple statement in the petition that as “ The responsibility and 
trouble in making the transfer has been considerable, the 
ordinary passes an order allowing the very highest compen- 
sation in his power.” 

The Code, section 2592. provides: 

“No compensation shall be paid to any administrator or 
executor for delivering over of any property in kind, but the 
ordinary may allow reasonable compensation for such servy- 
ice, not exceeding 3 per cent. on the appraised value.” 


This allowance by the ordinary of $3,433.68 embraced an 
allowance to Gray of 3 per cent. on $14,597 turned over, 


f 


as claimed by him, as administrator, to himself as guar- 
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Erwin to himself as guardian of G. H. Tumlin —- 346 07 
Erwin to himself as guardian of L. T. Erwin... 226 50 
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I think this charge is forbidden by law. Section 2591, 
Code, says: “The administrator is entitled to no commis- 
sions on debts, legacies, or distributive shares paid to him- 
self,’ &c., &c., and the last clause of section 2595, Code, says: 
“and no commission shall be paid for handing over the 
fund to the successor of the trustee. : 

| conclude what I have to say about this return by stating 
that Gray and Erwin claimed 10 per cent. commissions on 
interest coliected without any proof in inventory or return 
that the interest was proceeds of money loaned. 

The master (page 101, Transcript) says: “ The approval of 
the probate judge makes the return prima facie correct, un- 
less the return is illegal and fraudulent on its face; but in 
this case the evidence, I think, changes the burden of proof. 
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[t shows that all the interest collected was not for loaned 
money.” 

Now, the question recurs, Was this joint return by Gray 
and Erwin a just and true return on oath or not, or is it on 
its face self-impeached, illegal, and fraudulent ? 

sut, it is insisted, the allowance by the ordinary ez parte, as 
it was of this large commission, was and is conelusive. Such 
is not the law. (32 Ga. R., 82, 84, 85.) 

Code, last clause of section 2527, says: “The return thus 
allowed and recorded shall be prima facie evidence in favor 
of the administrator of its correctness.” 

And section 2594 of Code, which is the second section 
after the one allowing compensation as claimed here, says: 
“In other cases of extraordinary services extra compensa- 
tion may be allowed by the ordinary.” 

But in no case is the allowance of extra compensation con- 
clusive upon the parties in interest 

And in 30 Ga. R., page 780, it is held: “The ex parte or- 
ders of the ordinary are no protection to the administrator 
for his illegal acts. (3 head-note, 72 Ga., 565, 3.) 

Before leaving this joint administration, section 2517 of Cede 
makes it the duty of the administrator to make a just and 
true inventory of all property, real and personal, of intestate. 
This must include debts, &c. (Section 2519.) 

This, we say, they did not do. (See report of special mas- 
ter on page 51 of Transcript.) They made an incomplete 
one and never completed it during the joint or sole adminis- 
tration; and on page 59 the master reports that no inventory 
of wild and uncultivated lands had ever been made or re- 
turned to the proper court. 

An imperfect list was made by Gray and turned over to 
the receiver. 

Six years elapsed and a complete inventory is not made 
and returned. (See sections 2517, 2518, and 2523, Code.) 

The last section is in these words : 
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“The neglect of an administrator to return a correct in- 
ventory and appraisement shall be held a sufficient ground 
for removal.” 


Gray’s bad faith is admitted distinctly, on page 220, in 
order to save printing, €c.: 

“We, for appellants, admit that each annual return by 
Gray (after the first by himself and Erwin) were found to 
be incorrect, in that he did not charge himself with all 
moneys collected’ in the preceding year and claimed credit 
to which he was not entitled.” 


[ will specify only a few acts of misconduect—selling cot- 
ton, &c., on time without security, already alluded to. 

Failure to make correct Inventory and to specify rates of 
interest notes bore, already noticed. Irom February 19,1873, 
up to February 24, 1875, anv rate of interest was legal in 
Georgia. 

[mn voucher 538, return for 1879, Gray obtains credit of 
$15,607.91 when he was only entitled to credit on it for 
$8,507. (See report, pages 61, 62, 65, and 64 of Transcript.) 

Ile employed attorneys under a contract to divide fees 
with them (Report, page 64 of Transcript). He and Erwin 
never paid D. W. Peacock, surveyor, for surveying Tumlin 
lands, and his fee is audited by master (page 68). 

Gray received $180.00 from one of three joint obligors 
and released him from liability, discharging the others and 
releasing the debt. (Master’s re port; see 22d exception of 
Gray, overruled, on page 106 of transcript; also pages 85 
and 86 of Transcript, before alluded to; and see vouchers 
rejected, on pages $2,535, and 84 of master’s report, under 
the head of credits. 

Now, is this administrator entitled to any credit for his 
maladministration and failure to administer this estate? 
There may be different rulings growing out of the diverse 
statutory provisions in different States. 

The failure to make such returns as the law requires for- 
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feits commissions for that year in Georgia, and yet this may 
occur and the administrator act honestiy and correctly. 

By section 2190 of Code: “If an agent has violated his 
engagement ive is entitled to no commission.” 

By section 1834 of Code: “Guardians shall be allowed 
same commission for receiving and paying out * * * as 
are allowed to administrators,” and same principles obtain 
as to them as govern administrators, and right to extra com- 
pensation, but the last clause of next section, 1835, declares: 
“And when a guardian is removed for waste or gross mis- 
management no commission will be allowed for any of his 
services.” 

In the case of Gray vs. Conyer’s Adm’r, 70 Ga., 349 
Gray, as attorney, had collected money and failed to pay 


? 


over. The jury rejected his claim for commissions, and the 
supreme court sustained this finding, saying: “It would do 
the client little good to collect the money and not pay over, 
and thus force another suit and cause the client to incur 
other fees to get his money,’ &c. This is the same F. P. 
Gray whose commissions we say are here forfeited. 

On this subject I find following authorities: “An unfaith- 
ful and negligent administrator forfeits his right to com- 
missions.” 

Eppinger vs. Conepa, 20 Fla., 262. 
‘Tourgamen’s Successor, 36 La. An., 420. 
listate of John Cunrah., LS Phil. (Pa.), Ooi. 
Milligan’s Appeal, 97 Penn. (St.), 520. 
Walker vs. Walker, 9 Wall., 743. 


Barney vs. Saunders, 16 Howard, 542. 


Now, Gray was not technically and formally removed, but 
his hands were tied, the property taken from him, and he 
forbidden to meddle in the administration, and a guardian 
under like circumstances, by the provisions of section 1835 
of Code, would forfeit all commissions, and under the decree 
in this case the injunction is made perpetual and receiver 
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continued until the estate is fully administered. No excep- 
tion is filed to this, and we think it conclusive evidence of 
such fraud, waste, and mismanagement as to justify any 
court having a discretion in the matter in forefeiting com- 
missions. (See decree, page 105 of Transcript.) 

The last ground of exception (page 217) is to the jurisdic- 
tion of the court. 

[It seems to be based upon the idea that the court had ren- 
dered a decree in favor of the heirs of Lewis Tumlin, de- 
ceased, who were residents of Georgia, against Gray and his 
sureties, who were citizens of same State. This view is not 
correct. 

James L. Rice and his wife, Ada 8S. Rice, are the only 
complainants; they aver their residence in Tennessee, and 
this averment is nowhere traversed or denied. 

Their bill was a proceeding to ascertain and recover the 
amount due Ada S38. Rice as one of the distributees of the 
estate of Lewis Tumlin, and in order to do this all the de- 
fendants were proper parties; debts must be ascertained and 
paid and advancements to the distributees ascertained and 
counted in the estimate. 

The court had power to take the administration out of 
the hands of F. P. Gray, administrator, and when it did so 
and appointed a receiver it undertook itself to administer 
this estate. One of its first duties in this administration 
was the collection of assets due the estate. A large portion of 
these assets had gone into the hands of F. P.Gray and had 
been by him wasted, and the appellants had become, as his 
sureties responsible for these wasted assets, and the decree in 
this case simply finds the amount of Gray’s default and 
orders appellants to pay the amount into court in order that 
the court may proceed with the due and orderly administra- 
tion of this estate. 

The objection is made to the power of the court to pro- 
nounce a decree in favor of the resident defendant distrib- 
utees. To this there, are two answers: The court has pro- 
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nounced no decree in their favor; and second, if the court 
had jurisdiction of the cause originally and of the subject- 
matters of the bill they could, of course, pronounce any de- 
cree which became necessary in the progress of the cause. 

Here it has simply ascertained for what amount of the 
assets wasted the appellants and other sureties and their 
common principal are responsible, and orders it paid into 
court. ‘To whom this amount will be distributed does not yet 
appear. The bill is retained in court for further hearing 
and direction. 

It would be strange that complainants should have the 
right to go into the circuit court and have Gray, the admin- 
istrator,suspended and the effects placed in a receiver's hands, 
and that at the same time a creditor or an heir could not 
receive the amount due them on the final settlement of the 
estate, because they could not have instituted the bill in the 
United States cireuit court. 

When a United States court of equity gets jurisdiction of 
a cause it will hold it and administer as full and complete 
relief as any other court could do, and in this case it is ap- 
parent that in order to ascertain and pay Mrs. AdaS. Rice 
her distributive share the whole estate had to be fully ad- 
ministered, including advancements and payments to dis- 
tributees, and if the objection obtains that no party who 
could not have brought the suit can receive such a share of 
the assets as belong to him or them, it would seem to result 
either that complainants could not recover where the court 
had acknowledged jurisdiction as to them, or that recover- 
ing the fund or part of it must lie in court on account of a 
disability on the part of certain beneficiaries to claim and 
receive it. 

ww. Moore, 
Attorney for Appellees. 
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WILLIAM J. HAWKINS VS. JOHN GLENN. TRUSTEE. &c. l 
l LNITED STATES OF AMERICA, 88° 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
North Carolina, Greeting : 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you or some of you, between John Glenn, Trustee of the National 
I;xpress and ‘Transportation Company, as plaintiff, and William J. 
Hawkins, defendant, a manifest error hath happened, to the great 
damage of the said William J. Hawkins, defendant, as by his com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October, 1586, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of the 
lnited States should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 25th day of November, in the vear of our Lord 
one thousand « borhit hundred and « ighty-tive. 


Seal United States Cireuit Court, Eastern Dist. of N. C.) 
N. J. RIDDICK, 
(Clerk of the Circuit Court of the United States 
for the Eastern District of North Carolina. 


Allowed by— 
AUG. J. SEYMOUR, 
District Judg 


No. 291. Civil Writ of error. Filed Novembe1 
28th, 1885. N. J. Riddick, clerk, by V. Royster, deputy clerk. 


2 Return to Writ. 


UNITED STATES OF AMERICA, } 
Kaste ri lrstrict of North ( arolina, } ae 


In obedience to the command of the within writ, I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 


| —5 
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of said circuit court, at office, in Raleigh, in said district, this 23 day 
of Mareh, A. D. 1886. 
& al United Stutes Circuit Court. Eastern Dist of N. C. | 
J. RIDDICK, Cler 
By + : ROY ST ER, 
Deputy (Clerk. 


3 The United States of America to John Glenn, trustee of the 
National Express and Transportation Company, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of ‘the United States to be holden at Washington on 
the second Monday of October, 1886, pursuant to a writ of error tiled 
in the clerk’s office of the circuit court of the United States for the 
eastern district of North Carolina, wherein William J. Hawkins is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment rendered against the said plaintiff 
in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Augustus S. Seymour, judge of the district 
court of the United States for the eastern district of North ( Carolina 
and one of the judges of the said circuit court for said district, this 
25th day of November, in the year of our Lord one thousand eight 
hundred and eighty-five. 


AUG. S. SEYMOUR, Judge, &e. 


oa | Endorsed: d No. 291. Civil. Citation. Filed December 
Lith, 1885. N.J. Riddick, clerk, by V. Royster, deputy clerk. 


On this eleventh day of December, in the vear of our Lord one 
thousand eight hundred and eighty-five, personally appeared Sam’! 
I’. Mordecai before me, the subscriber, and makes oath that he de- 
livered a true copy of the within citation to Daniel G. Fowle, attor- 
ney for John Glenn, trustee of the National Express and Transpor- 
tation Company. 


S. F. MORDICAL 


Sworn to and subscribed the 11th day of December, A. D. 1885. 
VITRUVIUS ROYSTER, 
Deputy Clerk. 


4 UNITED STATES OF AMERICA & 
Kastern District of North Carolina, “ti 


In the Cireuit Court of the United States in and for said Eastern 
District of North Carolina. 


xe it remembered that on the 5th day of November, A. D. 1883, 
John Glenn, trustee of the National Express and Transportation 
Company, a citizen and resident of the State of Maryland, filed his 
prosecution bond and sued out of the office of the clerk of the cir- 
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cuit court of the United States for the eastern district of North 
Carolina against William J. Hawkins, a citizen and resident of 
the eastern district of North Carolina, a writ of summons: which 
said prosecution bond and writ of summons are in the words and 
figures following, to wit: 


Prosecution Bond. 


l’'xrtTep STATES OF AMERICA, 
Eastern District of North Carolina: 


Circuit Court. Fourth Cireuit. 


Joun GLenn, Trustee of the National Express & Transportation 
Company, 
against 
WittiaM J. HAWKINs. 


9 Know all men by these presents that we, John Glenn, 

trustee, as principal, and J. P. Haywood, as surety, are held 
and firmly bound unto the defendant in the above-entitled action 
in the sum of three hundred dollars; to the payment of which we 
bind ourselves firmly by these presents. 

Sealed with our seals and dated this 5th day of November, 1883. 

The condition of the above obligation is such that whereas the 
plaintiff in the above-named cause has brought action against the 
said defendant therein: 

Now, if the said plaintiff shall prosecute his said action with 
effect or, in case he fail therein, shall well and truly pay all such 
costs and damages as shall be awarded and recovered against the 
suid plaintiff in said action, then the above obligation is to be void ; 
otherwise to remain in full force and effect. 

JNO. GLENN, Trustee, [SEAL. | 
By D. G. FOWLE, Att'y. 

J. P. HAYWOOD. [SEAL. | 


Endorsed : Prosecution bond. Filed November 5, 1883. N. J. 
Riddick, clerk. 
t) Writ of Summons. 
UNITED STATES OF AMERICA, 

Eastern District of North Carolina: 
Circuit Court, Ath Circuit. 
Joun GLENN, Trustee of the National Express & Transportation 
Company, Plaintiff, 


against 
WituiamM J. Hawkins, Defendant. 


The President of the United States of America to the marshal of the 
eastern district of North Carolina, Greeting: 
You are hereby commanded to summon William J. Hawkins, a citi- 
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zen and resident of the eastern district of North Carolina, toappear be- 
fore the judges of the circuit courtof the United States at the next term 
of said court. to be held for the district aforesaid, at Raleigh, on the 
last Monday in November next, then and there to answer the com- 
plaint of John Glenn, trustee of the National Express and Trans- 
portation Company, the plaintiff herein, citizen and resident of the 
State of Maryland, which complaint will be filed in said 
7 court within. the first three days of said term ; and let the 
said defendant take notice that if he fail to answer the said 
complaint within .the time limited by law the plaintiff will take 
judgment against him for the relief demanded in the complaint, 
according to the regular course of the court. 
Herein fail not and have you then and there this summons 
Witness the Hlon. Morrison h. Waite, ( ‘hief Justice of the Supreme 
Court of the United States, at Raleigh, in said district, the oth day 
of November, 1883, and in the 108 year of the Independence of the 
United States. 
[SEAL. | N. J. RIDDICK, Clerk 


- . ‘ ‘ 
Peturn of Summons. 


The said summons is returned into court with endorsements 
thereon in the words and figures following, to wit: “Service ac- 
cepted. W.J. Hawkins. Nov. 8th, 18838.” 


Proceedinas at Novembe 4 Term, LSS3. 


And now,at a term of the circuit court of the United States for the 
eastern district of North Carolina, it being the return term of 
S said writ of summons, begun and held in the city of Raleigh, 
in said district,.at the court-rooms of said court, on the last 
Monday 1n November, A. L). LSS5, and Ol} the second day O] said 
term, it being the 27th day of said month of November, A. D. 1883, 
before the Hlonorable Hugh lL... Bond and the Honorable Augustus 
5. Seymour, judges presiding, the plaintiff, the said John Glenn, 
trustee, WVc., as aforesaid, by his attorney, 1) Cy, l'owle, COTHCS and 
complains in the words and figures following, to wit: 


‘ ‘ 
- — 
‘ ‘ 


{oOo iplar nt. 


* 


[In the Cireuit Court of the United States for the Eastern District of 
North Carolina. 


JOHN GLENN, Trustee of the National Express and Transportation Co 
[s. 


WintraAm J. HAwkKINs. 


, 


The plaintiff, complaining of the defendant, alleges— 

i, That plaintiff is and was, at the time of issuing thesummons 
im this case, a citizen of the State of Marvland and the defendant 
is a citizen of the eastern district, in the State of North Carolina. 
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IT. That the defendant is indebted to the plaintiff in the 
9 sum of seven thousand five hundred dollars, for that the de- 
fendant, on or about the first day of November, 1865, sub- 
scribed for two hundred and fifty shares of the capital stock of the 
National Express and Transportation Company, a body corporate of 
the State of Virginia, duly incorporated under the laws thereof, and 
thereby undertook and promised to pay to said company for each 
and every share so subscribed for by said defendant the sum of one 
hundred dollars, in such installments and at such times as said de- 
fendant might be lawfully called upon and required to pay the 
Sume, according to the legal tenor and effect of the law under which 
suid company was so incorporated, whereby and by force of said 
subscription said defendant became and was received and admitted 
as a stockholder in said company. 

III. That on the 20th day of September, 1866, the said National 
Ux press and Transportation Company, by its deed of that date, duly 
executed, acknowledged, and recorded, assigned and transferred to 
John Blair Hodge, C. Oliver O'Donnell, and John J. Kelly, in trust 
for the benetit of the creditors of said company, all its property, 
rights, credits, and effects of every kind, in trust to reduce the same 
to money and to apply the proceeds thereof to the trusts declared 
by said deed, including the trusts therein declared, for the payment 
of the debts of said Company. 

[V. That afterwards, in a certain cause instituted and de- 

10 pending in the chancery court of the city of Richmond, in 
the State of Virginia, in which John W. Wright, sheriff of 

the city of Richmond, and as such official adininistrator of a certain 
William W. Glenn, deceased, and other persons claiming to be cred- 
itors of said company, were complainants, and the said The National 
express and Transportation Company, the said John J. Kelly, John 
lair Hodge, and certain other persons, officers of said company, 
were defendants, it was, on the 14th day of December, 1880, ad- 
judged, ordered, and decreed by said chancery court, the same being 
a court of competent jurisdiction, that said plaintiff should be, and 
he was by said decree, UpPpPorile d and constituted trustee to execute 
the trusts of said deed of trust in the room and stead of the trustees 
originally created by said deed of trust and to whom said deed was 
executed as aforesaid; and it was in said cause and by said court 
iurther adjudged, ordered, and decreed that a large amount of debts 
secured by said deed of trust of said National Express and Trans- 
portation Company remained unpaid and entitled to be paid out of 
the property conveyed by said deed, and that of the sum of one hun- 
dred dollars for each and every share of the stock of said company 
undertaken and promised to be paid for by the subscribers for said 
stock and their assigns, stockholders of said company, in such in- 
stallments and at such times as said subscribers and their assigns 
might be lawfully required to pay the same according to the 

1] legal tenor and. effect of the law under which said company 
was Incorporated and said. stock subscribed for, the sum ‘of 
eighty dollars per share had never heretofore been called for or re- 
quired to be paid by the president and directors of said company, 


. 
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and that said sum of eighty dollars per share for each and every 
share of said stock subscribed for yet remained liable to be called 
for and required to be paid by the subscribers for said stock and 
their assigns, stockholders of said company, according to the legal 
tenor and effect of their subscription for the Saine, as hereinbefore 
set forth. 

That it was further adjudged, ordered, and decreed that it was 
necessary and proper that thirty per cent. of the par value of each 
share of said stock should be called for and required to be paid by 
the subscribers therefor and their assigns for the purpose of paying 
the debts of said company under the provisions of said deed of trust ; 
and it was accordingly adjudged, ordered, and decreed by said court 
in said cause that a call and ‘assessment be,and the same was thereby, 
made upon the stock and stockholders of said company and their 
assigns of thirty per centum of the par value of said stock, being 
thirty dollars on each and every share thereof, the same, when paid, 
to be paid and received by the said plaintiff as trustee under said 
deed-in the room and stead of the original trustees therein named. 

V. That plaintifl accepted the appointment so made by said .de- 

cree and complied with the terms and conditions thereof, and 
12 was and is duly qualified to act assuch substituted trustee, and 

to have the rights and perform the duties conferred upon and 
re quired of him by said decree 

VI. That by force of said decree and of the statutes of the State of 
Virginia in such case made and provided, befor , accepting such ape 
polntment as trustee and qualifying as such, as required by said 
decree, he, the said plaintiff, then and there became and was and 
still IS, substituted to all the rights, powers, duties, and responsi bil- 
ities of the trustees named in said deed of trust, and became and 
was and still is lawfully entitled to receive and collect the said as- 
sessinent or call of thirty dollars per share on each and every share 
of stock of said company from the persons liable to pay the same. 

And it was further adjudged, ordered, and decreed that he, as such 
substituted trustee, be, and he was by said decree, authorized and 
directed to collect and receive the said call and assessment and to 
take such steps to that end as he should be advised. 

VII. That by force of said contract of subscription to the stock of 
said company, and of said call and assessment so made by said de- 
cree, the said defendant became and is indebted and lable to pay to 
plaintiff the sum of seven thousand five hundred dollars, being the 
amount of thirty dollars on each of said shares of the stock of said 
company so as aforesaid subscribed for by said defendant; and, being 
so liable to pay, the said defendant, in consideration thereof, prom- * 

ised to pay said sum to the plaintiff when thereto requested, 
13 and the defendant, although requested by plaintiff, failed and 

refused to pay the same to plaintiff, and still refusés so to do. 
Wherefore plaintiff prays judgment against the defendant for the 
sum of seven thousand five hundred dollars, and interest until paid, 
together with costs and disbursements. 

D. G. FOWLE, 

Att'y for Plaintiff 


a 
. 
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STATE OF MARYLAND, | se 
City of Baltimore, y 


On this, the 24th day of November, 1883, before me, Rob’t Lyon 
Rogers, a commissioner of the Lnited States in and for the district 
of Maryland, personally appeared John Glenn, trustee, the plaintiff 
above named, and made oath in due form of law that the facts set 
forth in the above complaint as of his own knowledge are true, and 
that those stated upon information and belief he believes to be true. 

(S’g’d) JOHN GLENN. 


sworn and subscribed before me this the 24th day of November, 

LSS3. 
[SHAL. | (S’g'd) ROB’T LYON ROGERS, 

U’. S. Commissione r jor Maryland. 


Endorsed: Complaint. Filed November 27,1883. N.J. Riddick, 
clerk. By Vitruvius Royster, deputy clerk. 


14 And at said term, upon motion of defendant’s counsel, 
Walter Clark and Battle & Mordecai, time was granted the 
defendant to answer or demur. 


Time to Answer or Demur. 


Time till February 1, 1884, allowed the defendant to angwer or 
demur. 
And this cause is continued. 


And afterwards, to wit, on January 28, 1884, the defendant, the 
said William J. Hawkins, by his attorneys, Walter Clark and Battle 
& Mordecai, comes and files his answer as follows: 


Answer. 
UNITED STATES OF AMERICA: 
Circuit Court, 4th Circuit, Eastern Dist. of N.C. Nov’r Term, 1883. 


JOHN GLENN, Trustee of the National Express & Transportation 
Company, 
against 
Witit1aM J. HAWKINs. 


The defendant answers to the complaint: 
lirst. For a first defense— 
I. That allegations of article I thereof are true. 
15 Il. That, according to his information and belief, he does 
not owe the plaintiff as alleged in article II of thecomplaint: 
that it is true that about the time mentioned in that article he sub- 
scribed for 250 shares of stock in said company, but he saith that for 
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two hundred of said shares he subscribed for other persons than himself, 
and for them he took from said company four certificates for fifty 
shares each One of these ce rtificates for fifty shares was very soon 
transferred to Bailey P. Williamson, for whom it had been taken, 
and in lieu of ita ni w certificate for these fifty shares was issued 
by said company, and, as the defendant is informed, the transfer 
made on the books of the company ; and the defendant saith that 
the said Williamson, then and now a citizen of Raleigh and said 
State of North Carolina, was then & has since continued to be per- 
feetly solve nt. Anothe of suid four certificates Wis assigned by the 
defendant to Jonathan M. Heck & a third to Kemp P. Battle, both 
then citizens of said city of Raleigh and perfectly solvent. ‘These 
transiers were made very SOO]) after said certificates were issued to 
the defendant and had been taken by him for said Heck and Battle, 
respectively, and it was understood that .the certificates were to be 
taken to the office of the company and the transfe nade on the 
books of the colnpanhy., Whether this was done the defendant has 

no knowledge or information sufficient to form a belief. The 
16 fiftv shares represented by the fourth certificate were about 

the same time transferred in lots of ten shares each to Jacob 
Parker, R. T. Arrington, Joseph B. Batchelor, N. R. Jones, and Dr. 
Geo. H. Thomas, all then solvent citizens of said State of North 
Carolina; but he doth not know whether certificates for their shares: 
were issued to them. He saith, further, that as to the fifty shares he 
retained he paid such assessments as were required of him during 
the short time said Company did -busin« Ss, for payment of its liabili- 
ties alld expenses, and he believes that like assessments were paid 
upon all of the said other two hundred shares; and he denies that 
he owes anything on account of any of said shares. 

III. That he is informed that said company executed what pur- 
ported to be an assignment for the purposes alleged in article IIT of 
the complaint, but whether it had the power to make such assign- 
ment or what was its legal effect, if any, he has no knowledge or 
information suflicient to form a belief. 

[V. ‘That he has no knowledge or information sufficient to form 
a belief as to the allegations in articles IV, V, & VI, respectively : 
but this defendant is informed and believes that proceedings are 
now pending in the said cause upon the petitions of J. A. Trotter & 
others and of Thos. L. Farish and others to set aside any decree or 
decrees that have been rendered in said cause. 

V. That it is untrue that he promised to pay the plaintiff, 
17 as alleged in article VII of the complaint, and he has no 
knowledge or information sufficient to form a belief as to the 

other allegations of said article VII. 

Second. For a second defense— 

l. That, denying any promise on his part to pay the plaintiff as 
aforesaid, he saith that he is advised that the plajntiff is not the 
proper plaintiff in this action, as appears from the other allegations 
of the complaint, and that he cannot recover in this action. — 

Third. For a third defense— 

I. That while, as appears from the complaint, it is claimed that 
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the defendant and all the other shareholders in said company are 
jointly liable to pay assessments on their stock pro rata for the pur- 
pose of creating a fund for the satisfaction of the alleged debts of 
said company, the plaintiff, as the defendant is informed and be- 
lieves, has accepted from others of said shareholders a smaller per 
centum than he is now seeking to exact from the defendant, to wit, 
25 per centum, in full discharge of their liability for their respective 
subscriptions, and has released them respectively by deed in respect 
thereto; and the defendant is advised that in no event can there be 
recovered from him a larger per centum than that so taken from said 
other shareholders. 

fourth. For a fourth defense— 

I. That the plaintiff’s cause of action did not accrue within three 
vears before the commencement of this action. 

(S’g’d) CLARK anp BATTLE & MORDECAT, 
Deft’s Att’ys. 


18 W.J. Hawkins makes oath that the foregoing answer is 

true of his own knowledge, except as to matters stated therein 
upon information and belief, and as to them he believes it to be 
true. 


(S’e’d) W. J. HAWKINS. 


Sworn «& subscribed before me this 28th day of Jan’y, 1884. 


VITRUVIUS ROYSTER, Deputy Clerk. 


(Endorsed:) Answer. Filed Jan’y 28, 1554. N. J. Riddick, 
clerk, by Vitruvius Royster, deputy clerk. 


Proceedings at June Term, 1884. 


At this term the case is continued and further day is given the 
parties. 


November Term, 1884. 


At this term come the parties aforesaid, and the case is again con- 
tinued and further day given the parties. 


Proceedings at June Term, 1885. 


And now, at a term of the circuit court of the United States 

19 for the eastern district of North Carolina, begun and held-at 
the court-rooms of said court, in the city of Raleigh, in said 
district, on the first Monday in the month of June, A. D. 1885, the 
Honorable Hugh L. Bond and the Honorable Augustus S. Seymour, 


judges presiding, come the parties aforesaid, with their attorneys 


aforesaid, and, this cause being called for trial, the defendant, by 
leave of the court, files an amendment to his answer in the words 
and figures following, to wit: 


9 —— IG 
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Amendment to Answer. 


I irst defence, second item. third line. he ginning “That it is true,” 
&e.—tfor that passage substitute as follows: 

That it is true that about the time mentioned In that article he 
subscribed for 250 shares of stock under the following circum- 
stances: Acting as agent for Jonathan M. Heck, Kk. P. Battle, & B. 
?. Williamson, he proposed to the agent of a projected company, to 
be known as the National Express Company, which afterwards be- 
came the National Express & Transportation Company, to take lor 
thes persons severally fifty shares in such last-named company, and 
that at the suggestion of said agents and for their convenience such 
shares, as well as one hundred additional shares which this defendant 
proposed to take for himself, were expressed upon the book in which 
such subscription was entered.as taken by this defendant, it being 

understood, however, as above, that the 150 shares taken as 
ZV above for Heck, Battle, & Williamson were 1n fact their prop- 

erty and not that of this defendant: that subsequently thereto 
and after the granting of a charter to the National! Express & ‘Trans- 
portation Compan “il the time when the stock SO US above subseribed 
for was being taken into such last-named company this defendant 
again represented to the oflicers of the National Express & Trans- 
portation Company 1 charge of such transactions that the facts and 
nterest and labilities of the parties above named were as follows, 
viz: Heek, 50 shares: Battle, 50 shares: Williamson, 50 shares, and 
this defendant, 100 shares: and that certificates of stock and entries 
Lip 1) thre books of the last-named COlmpany should be inade accord- 
lugly, but that said officers again represented that, as matter of con- 
venience and conformity, the certificates should be issued to him, 
although for amounts corresponding to his representations as to the 
rights of his principals, the last 100 shares being also subdivided, 
Inasmuch as this defendant did not propose to keep as an Invest- 
ment more than fifty shares, supposing that he knew of parties who 
would take the other fifty of such one hundred; and that accord- 
ingly such officers transmitted to this defendant after his return to 
North Carolina certificates for the whole 250 shares; in five certifi- 
cates of 50 shares each, 150 of which he at once transferred to the 
persons whose names had been given to the agents of the twe com- 
panies as above, this defendant having, as was known to said com- 

panies as above, never intended to own or to be liable on 
21 behalf of said 150 shares, and such companies having all the 

while been informed of and assenting, as above set forth, to 
such intention. 


(S'g'd) 


W. J. HAWKINS. 


Sworn and subseribed before me June 6, LSS5. 
V. ROYSTER, 
Deputy (Cl, rk. [] NS (ireuit (Court. 
1885. N. J. 


endorsed: Amendment to answer. Filed June 6, 
Riddick, clerk, by V. Royster, deputy clerk. 
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| Trial and Jury. 
And thereupon, on the day and date last above mentioned, to wit, 
June 6, A. D. 1885, the following jurors, to wit, Hugh Blalock, J. C. 
Jordan, Sion Harrington, J.S. Harrington, W. B. Hutchings, Thomas 
Bennett, Len. H. Adams, James 8. Hailey, John M. Martin, W. T. 
Hlowle, W. C. Coates, and Junius Adams, being chosen, sworn, and 
empanelled to try the issues joined between the parties, for their 
verdict say that they find all the issues in favor of the plaintiff and 
assess his damages at the sum of $9,508.75, of which $7,500.00 is 
principal and bears interest from June 1, 1885. 
2 And thereupon judgment is rendered by the court and 
entered of record inthe words and figures as follows: 
Judgment. 
In the United States Circuit Court for the Eastern District of North 
, Carolina. June Term, 1885. 
JOHN GLENN, Trustee of the National Express and Transportation 
Company, 
| Us 
3 W. J. HAwkKINs. 
| , 
3 This cause Leing tried by a jury and all the issues being found in 
¥ favor of tue plaintiff, and the jury having assessed plaintiff's dam- 

\- ages at the sum of nine thousand five hundred and eight dollars 

. and seventy-five cents ($9,508.75), with interest on the sum of seven 

.¢ thousand five hundred dollars from the 1st day of June, 1885, upon 

d. a contract executed by the defendant, W. J. Hawkins, on the Ist day 

t. of November, LS65: 

ho [t is ordered and adjudged by the court that the plaintiff 

d- 20 recover of the defendant the sum of nine thousand five hun- 

to dred and eight dollars and seventy-five cents ($9,508.75), with 

:fi- interest on the sum of seven thousand five hundred dollars from 

he the first day of June, 1885, until paid, together with costs. 

m- (S'g’d) AUG. 8S. SEYMOUR, 

m- U.S. Judge. 

on ; ‘s ee ikea ° 

the Endorsed : Filed June6, 1885. N.J. Riddick, clerk, by V. Royster 

to deputy clerk. 

3 And afterwards, to wit, on the 19th day of Oetober, 1885, before 
his honor Aug. S. Seymour, judge, an order setting aside said judg- 
ment, &c,is made and entered of record, and judgment is again 
entered in said cause; which said order and judgment are in the 

rt. words and figures following, to wit: 

N.d 
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24 Circuit Court of the United States, Eastern District of North 
Carolina. June Term. 1885. 


Joun Guienn, Trustee, &c., against WittiAM J. HAWKINS. 


Upon motion made before me, one of the judges of said court, at 
Raleigh, on Monday, the 19th October, 1885, in behalf of the de- 
fendant, that the judgment rendered in this action be set aside, | 
find the following as facts: 

That upon the rendition of said judgment the counsel for the de- 
fendant tendered me a bill of exceptions as the foundation of a writ 
of error to the Supreme Court of the United States for my signature ; 
that for the convenience of the court and of the plaintiff’s counsel I 
directed the clerk to hand said bill to the counsel for plaintiff for 


amendments or suggestions, and that a counter-bill, by way of 


amendment to that prepared for appellant, was handed to appel- 
lant’s counsel some time in the month of September and transmitted 


to me with the proposed bill prepared for appellant about the lst of 
the present month of October. I find further that said term of 


the court was not adjourned, but, as the practice is in this district, 
was left open for the purpose, among others, of perfecting ap- 
peals, NC. 
20 Upon these facts and in order that the appellant may not 
lose his right to a supersedeas by filing aT proper bond ana 
suing out his writ of error, it is ordered and adjudged that said 
judgment be set aside. 
(S'g'd) AUG. 8. SEYMOUR, 
U.S. Judge. 


Endorsed : Order setting aside judgment, &c. Filed October 19th, 
1885. N. J. Riddick, clerk, by v. Royster deputy clerk. 


Judgment. 


Circuit Court of the United States, Eastern District of North Caro- 
lina. June Term. 


Joun GLENN, Trustee of the National Express & Transportation 
Company, 


Wa. J. HAWKINs. 


The jury having found the issues in this action in favor of the 

plaintiff and assessed his damages at nine thousand five hun- 

26 dred «& eight AY dollars, of which $7,000 is principal 
money: 

Hereupon it is adjudged that the plaintiff recover of the de- 
fendant the said sum of $9,508.75, with interest on $7,500 from June 
lst, 1885, and his costs of suit to be taxed by the clerk. , 

Oct. 19th, 1885. 

(S’e'd) AUG. 8S. SEYMOUR, 
U.S. Judge. 
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Thereupon the defendant gives notice that he will apply for a writ 
of error and supersedeas, and tenders a bill of exc eptions. 
Bond for supe rsedeas is fixed at twenty thousand dollars ($20,000). 
Oct. 19th, 1855. 
(S’g’d) AUG. S. SEYMOUR, 
U.S. Judge, &e. 


And thereupon, to wit, on the said 19th day of October, 1885, the 
said defendant, by his attorneys aforesaid, comes and files bill of ex- 
ceptions as signed, sealed, and allowed to him; which said bill of 
exceptions with Exhibit “A” filed therewith as part thereof are in 
the words and figures as follows, to wit: 


27 In the Cireuit Court of the United States for the Eastern 
District of North Carolina. June Term, 1885. 


Joun GLENN, Trustee, &c., v. Wu. J. HAwKrns. 


Be it remembered that on the trial ef this cause, after the jury 
had been sworn to try the issues joined, the plaintiff, to maintain his 
case, introduced evidence tending to show that in March, 1861, a 
corporation had been chartered by the Legislature of the State of 
Virginia to be known as the Southern Express Company, but that 
no organization was had thereunder; that in September, 1865, a 
number of citizens of Virginia and other States met in the city of 
Richmond, Va., and proposed to adopt the said charter as the basis 
of action for the formation of a new and larger enterprise of the 
same kind, and under an amended charter changed name to be sub- 
stituted therefor to do an express business throughout the country ; 
that accordingly, in November, 1865, large subscriptions having been 
made to the capital stock in many States, a provisional organization 
was effected in which the defendant Hawkins was named as one of 
the directors, and the business of the company was commenced 
and actively prosecuted; that on the 12th day of December, 1865, 
a new and amended charter was granted by the Legislature of 

Virginia for a company to be knowr as the “ National 
28 Express and Transportation Company,” the defendant Haw- 

kins being named therein as one of the corporators; that the 
capital stock was authorized to be five millions dollars (with power 
in the directory to inerease it to $10,000,000), divided into shares of 
$100.00 each, of which a part was payable at the time of subscribing 
and the balance as called for by the president and directors; that 
in January, 1866, the provisions of the charter having been com- 
plied with, this corporation was duly organized, the defendant Haw- 
kins being one of the directors; that the said company adopted and 
continued the business of the said provisional organization and ex- 
tended its operations through many States; that in September, 1866, 
having contracted many debts in said States and finding itself much 
embarrassed, it executed a deed of assignment conveying and assign- 
ing in trust to trustees for the benefit of all of its creditors all of its 
property, including the unpaid subscriptions to the capital stock, of 
which only twenty per cent. had been called for by the president 
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and directors; that on the 1st November, 1866, the trustees under 
the assignment took possession of the assets of the company and the 
business of the company ceased; and then, to show his right and 
authority to sue for an assessment of thirty per cent. made by the 
chancery court of the city of Richmond (as set forth in his declara- 
tion or complaint) upon the stockholders of said company, the plain- 
tiff introduced in evidence the transeript of the record of the pro- 
ceedings of said court hereto attached, marked “A,” as part 
of this bill of exceptions in a certain suit therein then pend- 
ing, known by the short title of “W. W.Glenn’s adminis- 
trator & others v. The National Express Company & others,” in 
which, upon a general creditors’ bill brought in 1871 by the cred- 
itors of said company against the said company & its president and 
directors and the surviving trustees in said deed of assignment, the 
said court had, by a decree entered on the 16th day of December, 
ISSO, adjudicated the indebtedness of the said company, the said 
assignment to be a conveyance of the unpaid subscriptions for the 
payment of the same, the necessity and propriety of an assessment 
of thirty per cent. upon the unpaid subscriptions for the payment of 
the said indebtedness, and the substitution of the plaintiff as*trustee 
to receive and collect the said assessment. 

And then the plaintiff introduced in evidence the stock books of 
said company showing the following entries as to the defendant 


Hawkins: 
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RIDGEWAY. 


And then the plaintiff rested his case. 
And then the defendant, to maintain his case, took the 
30 stand and testified as follows: That he, the defendant, then 
and ever since a citizen of North Carolina, subscribed for two 
hundred and fifty shares, of one hundred dollars each, under the 
following circumstances: 


At the instance of three other citizens of North Carolina having 
ample means therefor, viz., K. P. Battle, J. M. Heck, & B. P. Wil- 
liamson, he went to Richmond, in the fall of 1865, and proposed to 
the parties then and there superintending the reception of subserip- 
tions upon behalf of the projected company to take fifty shares each 
for the persons so authorizing him as above, there named by him, 
and also one hundred shares for himself, having in contemplation 
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other parties not then communicated with who might wish to take 
fifty shares of this one hundred; that after some conversation the 
superintendent suggested that for some formal reason it would be 
more convenient to place the name of Hawkins only upon the books 
as subscriber for the whole two hundred and fifty shares; that this 
was accordingly done, the initials of the three persons, his princi- 
pals as above, being at the same time endorsed as a memorandum 
upon the subscription paper; and that in January, 1866, when the 
company was organized, he, the defendant, being one of the directors 
upon that occasion, informed the board of directors of the terms of 
his subscription, as above, and that no objection was made tlhiereto ; 
that he also instructed the officer of the company whose business it 

was to issue ce: tificates of stock to issue five for fifty shares 
ol each, three of these in the names of the parties mentioned as 

above and there repeated and two to himself; that at the 
same time he paid two hundred and fifty dollars which had been 
assessed upon the two hundred and fifty shares, one hundred and 
fifty of which he had received from such principals, and that he re- 
ceipted for such certificates upon the books of the company, his re- 
ceipts taking no notice of the persons upon behalf of whom any 
part of it was issued ; that shortly afterwards the five certificates 
were transmitted to him in Nortli Carolina by express, all five being 
made out in his name only; that he did not return either of them 
to the company, but immediately transferred each of the three in 
question to the party for whom it was intended, and only one of the 
certificates was ever transferred upon the books of the company ; 
and there the defendant rested his case. 

And this being all of the evidence in the case the plaintiff asked 
the court to instruct the jury to find for him, which the court re- 
fused to do, but instructed the jury that if they believed the evi- 
dence they must find for the plaintiff; to which instruction the de- 
fendant then and there excepted, and prays that this bill of excep- 
tions may be allowed to him and signed, sealed, and enrolled of 
record, which is accordingly done in term time. 

AUG. S. SEYMOUR, [seat.] 
U.S. Judge. 


32 Exuipit “A.” Filed as Part of Bill of Exceptions. 
VIRGINIA ° 
[In the Chancery Court of the City of Richmond. 


W. W. Grenn’s ADMINISTRATOR, Xc., 
MB 
THE NATIONAL EXPRESS AND ‘TRANSPORTATION COMPANY and 
Others. 


Pleas before the judge of chancery court of the city of Richmond. 


Be it remembered that heretofore, to wit, on the 28th day of No- 
vember, 1871, came the plaintiff, W. W. Glenn, suing on his own 
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behalf and of such other creditors of the National Express and Trans- 


portation Company as may become parties to this suit and contribute 


to the expenses thereof, by counsel, and sued out of the clerk's offic 
of the chancery court of the city of Richmond subpcenas in 
chancery against the defendants, William H. Perot, president of said 
company; William Davies, D. J. Foley, M. G. Harman, Joseph K. 
Anderson, F. P. Zimmerman, J. Carter Mowbray, William H. Webb, 
Lorenzo Norvell, John Blair Hoge, C. Oliver O’Donnell, and John 
J. Kelly, directed to the sheriffs of the city of Richmond and town 
of Staunton, and returnable to 1st December rules, 1871; which 
subpcenas nN chancery and returns of the sheriffs thereon are In the 
words and figures following, to wit : 


Subpa nas. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting : 


We command you that you summon William H. Perot, president 
of said company; William Davies, D. J. Foley, M. G. Harman, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, Wim. 
H. Webb, Lorenzo Norvell, John Blair Hoge, C, Oliver O’Donnell, 
and John J. Kelly to appear at the clerk’s office of the court of 

chancery of the city of Richmond, at the rules to be held for 
Oo the said court on the first Monday in December, 187], to an- 

swer a bill in chancery exhibited against them in our said 
court by W. W. Glenn, suing on his own behalf and of such other 
creditors of the National Express and Transportation Company, a 
company chartered and incorporated under the laws of the State of 
Virginia, as may become parties to this suit and contribute to the 
expenses thereof; and have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 


BENJ. H. BERRY. 


» 


Return. 


Executed on Joseph R. Anderson November 25th, 1871, by de- 
livering him a true copy of the within spa. in chan.; the others 
not found. 

BENJ. T. AUGUST, D.S., 
For JOHN W. WRIGHT, S. C. &. 


xecauted in the city of Richmond, said Anderson being a resi- 
dent of said city. 


The Commonwealth of Virginia to the sheriff of the town of Staun- 
ton, Greeting : 
We command you that you summon W. G. Harman to appear at 
the clerk’s office of the court of chancery of the city of Richmond, 
at the rules to be held for the said court on the first Monday in De- 
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cember, 1871, to answer a bill in chancery exhibited against him 
and others in our said court by W. W.Glenn, suing in his own 
behalf and of such other creditors of the National Express and 
Transportation Company, a company chartered and incorporated 
under the laws of the State of Virginia, as may become parties to 
this suit and contribute to the expenses thereof : and have then 
there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 28th day of November, 1871, and in the 96th year of our 
foundation. 

BENJ. H. BERRY. 


Re turn. 


Executed December 4th, 1871, as to M. G. Harman by leaving at 
his residence, in the city of Staunton, with a white member of his 
family over sixteen vears of age a copy of this “chy. spa.,” 
o4 explained its purport,and requested that the same be handed 
to said M. G. Harman on his return, he being from home at 

the time. 


W. L. MAURY, S. A. Co. 


And at another day, to wit, at rules held in the clerk’s office of the 
chancery court of the city of Richmond on the first Monday, being 
the 4th day, of December, 1871, came the plaintiff and filed his bill; 
which bill and exhibits therewith are in the words and figures 
following, to wit: 


Bill. 
W. W. GLENN 


vs. 


Tue NAtTIONAL EXpREss AND TRANSPORTATION CoMPANY and Others. 


To the Honorable Edward H. Fitzhugh, judge of the chancery court 
of the city of Richmond: 

Humbly complaining, showeth unto your honor your orator, Wil- 
liam W. Glenn, of Baltimore city, who files this bill on behalf of 
himself and such other creditors of the National Express and Trans- 
portation Company as may become parties to this suit and contribute 
to the expenses thereof, that your orator is a creditor of the National 
Express and Transportation Company to the amount of $42,501.51, 
with interest thereon from the 24th day of June, 1870, for which 
sum your orator recovered a judgment against said company in the 
superior court of Baitimore city on the 24th day of June, 1870, as 
will appear by a short copy of said judgment herewith filed and 
made a part of this bill, marked Complainant’s Exhibit W. W. G. 
No. 1, and full transcript of which judgment your orator will pro- 
duce when thereto required. 

And your orator charges that said National Express and Trans- 
portation Company was duly incorporated by the Legislature of 
the State of Virginia on the — day of , 1865, as will appear from 
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the act of incorporation found among the printed laws of said State, 
to which reference is hereby made and a copy whereof will be .pro- 
duced when required. 

And your orator further charges that said company accepted said 
act of incorporation and proceeded to conduct its business In pur- 
suance thereof until the 20th day of September, 1566, when said 
company, having become much embar-assed in its affairs and 
owing large debts to various persons, executed a deed of trust for 
the benefit of its creditors to the defendants, Jobn Blair Hoge, U. 
Oliver O'Donnell, and John J. Kelly, dated the 20th day of Sep- 
tember, 1866, which was duly recorded in the city of Richmond, in 

the CILY of baltimore, and elsewhere and a COpy of which Is 
OO herewith filed and made a part of this bill, marked Com- 
plainant’s Exhibit W. W. G. No. 2. 

And your orator further charges that the assets of said company, 
to which its creditors have to look mnainly for the payment of their 
debts, consist of the amounts contracted to be paid by the subscribers 
to its capital stock. 

And your orator charges that the total number of shares of the 
stock of said company which had been snbseribed for at the date of 
said assignment was 40,044, each share being of the par value of $100 
and said subscriptions representing the large aggregate of 4,004,400, 
and that on the 29th day — October, 1866, the condition of said 
company with reference to its stock and debts was reported ata 
Tile eting of stockholders as follows: 

There had then been subscribed for of the stock of said company— 


Oot shares On which nothing had been paid. 

1,154 a6 e ] per cent. had been paid, but ho 
certificates issued. 

2.169 shares on which 5 per cent. had been paid, 
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40,044 shares. 


And your orator charges that the subscribers to the capital stock 
of said company resided and now reside in many States and not 
within the jurisdiction of any one court. | 

And your orator further charges that by the terms of the sub- 
scription the subscribers were bound to pay the amount of said sub- 
scriptions as and when the same should be called for by said com- 
pany. 

And your orator further charges that the total amount of assess- 
ments or calls made by said company upon its stockholders was 
twenty per cent. of the amount of the subscriptions, and that the 
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amounts paid in money or by notes upon said calls of twenty per 
cent. are correctly set forth above. 

And he is informed and believes, and believing charges, that a 
very small part, if any, of the said assessments, to the amount of 
twenty per cent., which remained unpaid at the date of said report 
has been: since paid or collected from the delinquent stock- 

holde rs. 
36 And your orator further charges that no subsequent call or 
assessment was made upon its stockholders by said company, 
‘and that eighty per cent. of the amount of said subscriptions re- 
mains uncalled for and unpaid. 

And your orator charges that said trustees were not request d to 
tuke possession of said trust estate under said deed until on or 
about the 3rd day of November, 1866, and that in the meantime 
nearly all of the visible property of said company had been levied 
upon and taken under legal process by its creditors, and that the 
amount of the same was wholly insufficient to pay the debts of said 
company. 

And he further charges that said company had hypothecated or 
otherwise used and parted with a considerable amount of the notes 
and other obligations received by it from stockholders on account 
of amounts due by them on said calls, and he charges that the 
actual amount of money realized and received by said trustees under 
said assignment was not sufficient to pay the debts due the preferred 
creditors of the first class mentioned in said deed of trust. 

And your orator further charges that of the amount of the said 
assessments upon the subscribers of twenty per cent. a large part 
cannot be collected at all by reason of the insolvency of the sub- 
scribers, and your orator is informed and believes, and believing 
charges, that a large part of said assessments has been lost by the 
lapse of time and cannot now be collected. 

And your orator further charges that as to the debts due upon 
said unpaid assessments said trustees allege that they have been 
hindered and delayed in the collection of the same by adverse liti- 
gation in the State of Maryland and in the State of New York and 
in other States; and he charges that it is represented by said 
trustees that their right to collect the debts due the company by 
subscribers on said assessments has been called in question In some 
of the suits and the validity of satd deed of trust has been disputed. 

And your orator further charges that in some of said suits said 
trustees have been enjoined from, proceeding to collect the debts due 
said company, and said trustees have thus far been able, as they 
represent, to collect very little, if any, of said debts by reason of the 
difficulties interposed by said litigation. 

And so your orator charges that the debts due said company and 
which ought to be applied to the payment of its creditors are either 
now lost in a great part or are in danger of being lost and are not 
now available for the payment of said creditors. 

And your orator further charges that even if said trustees can 
surmount the embarrassments and difficulties which they allege 
have prevented them hitherto from realizing said assets the 
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od amount which can be realized from all the property which 
passed to said trustees and which could under any circum- 

stances be realized by them would be entirely inadequate to pay 

the just debts of said company. 

For your orator is advised and respectfully submits that by the 
true construction of said deed of trust no part of the eighty per 
cent. of subscriptions to said capital stock which had not been 
called for by said company from its subscribers passed to said trus- 
tees, nor any power to sue for or collect said subscription so un- 
called for, but that the relations between said company and its sub- 
scribers and their legal rights and obligations as to said uncalled- 
for part of said subscriptions remained unaffected by said deed of 
trust. 

And your orator is advised and respectfully submits that under 
said deed of trust, assuming the same to be valid, said trustees ac- 
quired ho right to sue a subseriber for his subscription to said 
stock, except to the extent that said company could sue such sub- 
scriber, and your orator is advised and respectfully submits that 
said Company could not sue one of its subseribers for his subserip- 
tion unless and until said company has first made an assessment or 
call upon such subseriber therefor: and SO YOUr orator Is advised 
and respectfully submits that allowing said deed to hav full legal 
validity everywhere, and allowing said trustees to, proceed without 
linpediment LO collect all debts due the company collectible by 
them, 1t is manifest that the provisions of said deed of trust are 
wholly Inadequate LO provide for the payment of the debts of said 
company, many of whose creditors your orator charges are In very 
needy circumstances and all of whom have waited nearly hive years 
for the satisfaction of their just demands. 

And your orator further charges that even if said company were 
now to levy an additional assessment upon its stockholders it is 
doubtful whether the night to sue for and collect such assessment 
would rest in said trustees under said deed, and in attempting to 
collect the same said trustees would meet with this additional em- 
bar-assment, besides those which they allege have attended their 
ellorts to collect the ealls already made and unpaid at the date of 
said deed and which were intended to be conveved to them by said 
deed. ; 

And your orator further charg s that if it be held that any new 
call were to be made by said company would not pass to said trus- 
tees, and they would not for any reason be entitled to collect the 
amount thereof, but that the amount of such ealls would be due to 
the said company by the stockholders, it would lead to ruinous and 
disastrous consequences, Inasmuch as the er ditors of said company 
would endeavor to reach the amounts due to said company under 

such additional call from.-its solvent stockholders, and much 
38 thereof would be lost in the expenses of litigation, and an 
equitable and just division thereof among the creditors 
would be wholly defeated, as your orator further charges that a 
large part of the debts of said company are too small to justify the 
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holders of them, who are poor men, in entering upon sach a race 
of diligence. ’ 

And your orator further charges that it will be necessary to resort 
to the residue of said subscriptions in order to provide the requisite 
means to pay the debts of said company, and he is advised and re- 
spectfully submits that said subscriptions, so far as the same are 
unpaid, constitute a trust fund for the payment of the debts of said 
company, and that the same can and ought to be collected and so 
applied. 

And he further represents that, inasmuch as the stockholders re- 
side within different jurisdictions, it is impossible for the creditors 
to make them all defendants in any one court and compel an equita- 
ble contribution from them to raise a fund sufficient to pay thedebts 
of said company. 

And he is advised that to proceed against the stockholders who 
are within the jurisdiction of each court would increase litigation 
and would lead to other Injurious consequences. 

lor your orator is advised that should the creditors proceed against 
the stockholders within the jurisdiction of any one court they would 
be entitled to compel said stockholders to contribute to the extent of 
their unpaid subscriptions, without reference to the contribution 
that should be made by other stockholders not within said jurisdic- 
tion, and would force those SU compelled Lo contribute to resort to 
stockholders elsewhere for contributions and indemnity, and thus 
greatly multiply litigation and expense. 

And your orator is advised and respectfully submits that, in view 
of the difficulties and embarrassments which are alleged by said 
trustees to have attended their efforts to collect so much of the debts 
of said company as was intended to be conveyed to them by said 
deed of trust, and in view of the further and additional difficulties 
that would attend any attempt on the part of the said trustees to 
collect any new call to be made by said company, and in view of the 
ruinous expense, loss, and injustice that would attend an attempt 
on the part of said company to collect such new call as debts due 
to itself, and in view of the necessity there is that resort must be 
had to the subscribers to provide means for paying the debts of said 
company, and in view of the expense, multiplicity of litigation, and 
other difficulties that would attend the proceeding of the creditors 
against said stockholders directly in the different States and juris- 
dictions in which said stockholders reside, and in view of the un- 
questionable right of said creditors in some form to compel payment 
from said stockholders, the said creditors are entitled to the tnter- 
. - position of a court of equity for their relief. 

ou And he is advised and respectfully submits that said 

creditors are entitled to have an account taken of the debts 
of said company and of the assets now available for the payment of 
the same other than the unpaid subscriptions, and that they are 
entitled to have an ascertainment of the amount of said uncalled- 
for and unpaid subscriptions which will be required to provide 
means for the payment of the debts of said company in full, and 
that in ascertaining the amount so required a proper allowance 
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should be made for probable losses by insolvency of s tockheldors 


and othe rwise and for the Ca pre Hnses of colle . & ting the Same and of 
this proceeding, and to have a decree requiring said company to 
“all or assessment pon its stock hol le Ts sufficient LO provide 
and to have the debts create “] by such eall 
or persons to he ay) pointe “] by 


make ct ¢ 
said necessary amount 
placed in the hands of some person 
this court, with adequate authority and power to sue for, collect, 
and receive the same and bring the same into this court to await its 
further order. 

And your orator further charges threat before the questions re 
lating to the powers, rights, and obligations of said trustees under 
said deed of trust ean be finally decided there is imminent danger 
that a large part of the said subse riptions to the stock of said com- 


pany may be lost bv the ins lve ney of the subse ribers and ° other 


CaUSeCS 
{nd he ts further advised that he and the other creditors ure 
entitled to have said deed of trust pronounced upon and construed 
by this eourt, and LO have the powers and duties of the trustees 
thereunde rand the rights of the creditors ascertained and defined. 
And he is advised that, as said company isa Virginia corporation, 
and as said deed of trust conveys nothing but personal property, 
whatever foree and effect Mav be given to the same by the law of 
this State will be respected and enforeed in the courts of other 
lav be drawn Wn) question, so far us the law 


States snr sald deed may 
of Virginia with reference to said deed mav not conflict with the 


. H ' 
positive law of such other States. 


. 
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And so your orator is advised and submits that he and the other 
creditors of said company are entitled to have the judgment of this 
court as to the validity and scope of said deed of trust under the 
laws of Virginia 

And your orator further charges that there has not been recently 
any election of officers by said company; but he is advised that, 
under its charterand the laws of Virginia, the officers of said com- 
pany last elected remain such othecers until the election and qualli- 
fication of their success rs, and are competent lo exercise the power 
of such otheers. 

And he is further advised and submits that under the laws of 

ies. a the corporate franchises of said company and its 
40 existence as a corporation continue in full foree and effect 

until th -atfairs of said company shall have been fully set- 
tled and its di bts paid. 

And your orator charges that William H. Perot, of Baltimore, 
is the president of said company, — that the board of directors 
thereof are William Devries and D. J. Foley, of f Baltimore; M. ( 
llarman, of Staunton, V rel lhl Jos. ht. Anderson, of <r ale 
i. P. Zimmerman, of Augusta, ( ‘ane J.Carter Mowbray, of Wash- 
Ington, 1). ¢ is’ Win. ae Webb. of New York city, and Lorenzo Nor- 
vell, whose residence is unknown to your orator. 

The principal office of said corporation is in the city of Richmond, 
in the State of Virginia 

l‘orasmuch, therefore, as your orator and the other creditors of 
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said company are without remedy in the premises, save in a court 
of equity, and to the end that an account may be taken of the debts 
due by said company, and that said trustees may state what amount, 
if any, of money or other property they have received for the pay- 
inent of the debts of said company, and what payments they 
have made, and what debts and other property or money belonging 
to said company they now hold under said deed of trust, and that 
an account may be taken of such available assets of said company 
as may now be held by said trustees and of the subscriptions yet 
unpaid and unealled for and of the value thereof, and that the 
umount necessury to be assessed upon the solvent subscribers of said 
company in order to provide means for the payment of its debts 
and of the expenses of collecting and administering the same may 
be ascertained, and that said board of directors of said company 
may be decreed to levy an assessment or to make a call upon the 
subscribers for payment of a sufficient amount of their unpaid and 
uncalled-for subscriptions to pay the said debts and all necessary ex- 
penses in case said board of directors shall otherwise be unwilling 
or fail to take such account and to make such call voluntarily ; 
And that the validity, effect, and scope of said deed of trust may 
be ascertained and pronounced upon by this court, and the powers, 
duties, and -rights of the trustees and of the creditors of said com- 
pany thereunder may be ascertained anc interpreted and the execu- 
tion of said trust, if the same be held valid, be decreed, and that in 
the meantime a receiver or receivers ad litem may be appointed by 
this court, with power and authority to receive, sue for, and collect 
and reduce to money all debts, choses in action, and claims now in 
the hands of said trustees and to take possession of and sell all prop- 
erty vendible in its nature held by said trustees and with full power 
and authority to sue for, receive, and collect any moneys that may 
become due from any stockholders of said company upon any new 
or additional calls that may be made by said comnpany upon 
4 said stockholders, and that said trustees and said company 
may be required to execute and deliver to said receiver or re- 
celvers or trustees ad litem any and all assignments, deeds, and con- 
veyances as may be necessary to vest such receiver or receivers or 
trustees ad litem with legal power and authority to sue for, demand, 
and receive such debts or other property of said company, or that, 
in case the same be necessary, that such receiver or receivers or 
trustees ad litem may be authorized to use the names of said trustees 
or of said company in prosecuting any suits or actions that may be 
necessary to compel payment of any debts due said trustees or said 
comin pany or to reduce its property to possession, and that such re- 
ceiver or receivers or trustees ad litem may bring into this court, to 
await its final order, any and all moneys received or collected by 
him or them under said decree or order, and that your orator and 
the other creditors of said company may have such other or further 
relief as the equity of the case may require and to your honor may 
seem meet, may it please your honor to grant unto your orator the 
writ of subpcena to the said The National Express and Transporta- 
tion Company and to the officers and directors thereof above named 
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and te the said John Blair Hoge, C. Oliver O’Donnell, and John J. 
Kelly to be be directed, commanding them to be and appear in this 
court and answer fully in the premises and show cause, if any they 
have, why a decree should not be passed as prayed and your orator 
have the relief he seeks. ' 
And your orator, as in duty bound, will ever, Xe. 
, : MARSHALL & FISHER, 
JOUN HOWARD, P. @. 


CoMPLAINANT’s Exuipir W. W. G. No. 1. 
In the Superior Court of Baltimore City. May Term, 1870. 


W. W. GLENN 
is 


Tue NATIONAL Express AND TRANSPORTATION COMPANY. 


29th April, 1869.—Nar., 3 prom. notes, 3 protests,ace’t, and afh’t f'd. 

Sum'd by service on Wm. I. Perot, president. 

Sth June, 1869.—Judgment by default for want of plea and affi- 
davit. 

24th June, 1870.—Judgment. by default extended for $42,501.51 
damages assessed by the court, with int. from 24th June, 1870, and 
costs. 

Order of court f'd. 

Plaintiff’s costs, $8.65; defendant’s costs, $5.30. 


42 STATE OF MARYLAND, ) _. 
: os > Si 
Baltimore ¢ ily, } 


[ hereby certify that the aforegoing isa true short copy of the 
judgment in the above-entitled cause, taken from the record of the 
proceedings of the superior court of Baltimore city ; and I hereby 
further certify that said record contains no proceeding or entry to 
show that the judgment aforesaid has been satisfied either in whole 
or In part. 

[n testimony whereof I hereto set my hand and affix the seal of 
the said court this 238d day of October, A. D. 1871. 

[L. s.] GEORGE ROBINSON, 
(‘ler|: of the Superior (ourt of Baltimore City. 


COMPLAINANTS Exuibit W. W. G. No. 2. 


Turis deed, made the 20th day of September, A. D. 1866, between 
the “ National Express and Transportation Company,” a body politic 
and corporate under the laws of the State of Virginia, of the first 
part, and John Blair Hoge, John J. Kelly, and C. Oliver O'Donnell, 
of the second part, witnesseth : 

That in consideration of the trusts hereinafter declared and of one 
dollar paid to the said party of the first part by the said parties of the 
second part the party of the first — doth hereby grant, bargain, sell, 


eile did 
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convey, assign,and set over unto the said parties of the second part all 
the estate, property, rights, and credits of the said party of the first 
part of every kind and wherever situated, in or out of the State of Vir- 
ginia, including leases, horses, wagons, carts, harness, office furni- 
ture, safes, chests, fixtures, and other effects and moneys payable to 
the company, whether on calls or assessments on stock of the com- 
pany or on notes, bills, accounts, or otherwise, which property and 
moneys are enumerated and set forth in a schedule to be marked 
A, and annexed hereto, as soon as can be conveniently done, but the 
omission of any property, money, or other thing from such schedule 
is not to prevent the same from being hereby granted or assigned ; 
but this deed is made on the following trusts—that Is to say : 

lirst. That the said parties of the second part, hereinafter called 
the trustees, shall permit the said party of the first part to remain 
in the possession and use of all the property herein granted or assigned, 
except debts, claims, and moneys payable until the first day of No- 
vember, A. D. 1866, and thereafter, until the trustees shall be re- 
quested by one or more of the creditors hereby secured, and whose 
debt or debts shall then be due, to take possession of such property ; 

but the trustees shall take possession thereof at any time 
45 after the date of this deed, if requested so to do by the board 
of directors of said party of the first part. 

Secondly. That the trustees shall proceed without unnecessary 
delay to collect all the debts, claims, and moneys pavable which are 
hereby granted or assigned 

Thirdly. That as soon as the trustees shall be authorized under 
the foregoing provisions to take possession of the other property 
hereby granted or assigned they shall take possession thereof and 
sell the same at public or private sale in such manner as they shall 
deem best for ready money or on reasonable credit with good se- 
curity. 

Fourthly. That the trustees shall have authority toemploy, at the 
expense of this trust, such agents, clerks, counsel, attorneys, and serv- 
ants as they shall deem necessary for the proper execution of the 
trusts of this deed and to incur such other reasonable expenses as 
they shall deem necessary for that purpose. 

lifthly. That out of the moneys which shall arise or come to the 
possession of the trustees under or by virtue of this deed they shall 
pay first the expenses of this trust, including the cost of preparing, 
stamping, and recording this deed, and a commission of five (5) per 
cent. to the trustees on the money received, and next they shall pay 
all debts now due or which sball become due from the said party of 
the first part to its officers and employees for their services as such 
on or before the first day of November next or such previous time 
as the trustees are required to take possession of all the property 
hereby granted as aforesaid 

Sixthly. Out of the remainder of such moneys the trustees shall 
next pay in rateable proportion the two debts which it now owes, 
one to the Baltimore and Ohio Railroad Company and the other to 
the Bank of Commerce (of Baltimore), the same being the principal 
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debts due by the said party of the first part, but the precise amounts 
of which cannot now be exactly stated. 

Seventhly. That out of the remainder of such moneys the trustees 
shall pay all debts of the said party of the first part for which any 
officer or director of the company is now liable as indorser or surety 
for the said party of the first part. 

Kighthly. That out of the remainder of such moneys the trustees 
shall pay in rateable proportion the balance of all debts for which 
the said party of the first part shall become liable to any railroad 
companies for transportation of express matter after the date of this 
deed and on or before the first day of November next, after first il})- 
plying to said debts the net proceeds according to the said party of 
the first part from such transportation, such net proceeds being 
what may remain of the compensation received for such tratis- 
portation after paying the current expenses of the business, and 

notwithstanding anything hereinbefore contained the said 
44 party of the first part shall have a riglit to receive all tolls 

and compensations accruing forthe transportation of express 
matter not vet delivered to consignees or not yet transported, 
although under existing contracts. 

Ninthly. That out of the remainder of the moneys which shall 
arise and come to the Posse ssion of the trustees under this deed they 
shall pay (so far as such remainder shall be suflicient) all other 
debts and liabilities of the said party of the first part now existing 
in rateable proportion, so far as such debts and liabilities shall be 
made known to the trustees within ten months after the date of this 
deed, or before they shall have distributed any money under this 
ninth clause. 

Tenthly. That any moneys remaining in the hands of the trustees 
herein named after satisfying the foregoing trusts shall be paid to 
said party of the first part. 

[In testinony whereof Joseph E. Johnston, president of the said 
National Express and Transportation Company, by virtue of author. 
ity in him vested by an order and resolution of the board of direct- 
ors of said company, hath affixed the common seal of said corporation 
to this deed as the act and deed of said corporation, and as evidence 
thereof he also subscribes his name hereto the day and year above 
written. ) 

i. &3 J. E. JOHNSTON, 
President, Ke. 
Ciry oF Ricumonp, State of Virginia: 


I, Roger J. Page, a notary public for the corporation aforesaid, in 
the State of Virginia, do certify that Joseph E. Johnstorr, president 
of the National Express and Transportation Company, whose name 
is signed to the writing above, bearing date September 20th, 1866, 
has acknowledged the same before me in my corporation aforesaid. 

Given under my hand this 20th day of September, A. D. 1866. 


(Signed) ROGER J. PAGE, N. P. 
(Signed) J. E. JOHNSTON. 


s 
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City oF RicuMonp, 70 wit: 
In the office of the court ol lhustings of the said city the 21st day 
of Sept mber. 1 SOb6— 
This deed was present d and, with the certificate annex¢ d, 


45 admitted to record at forty-five minutes past six o’clock p. m. 
‘Teste: RO. HOWARD, ¢ 
A copy. 
Teste: BENJ. H. BERRY, 


Cl’k Ch’y Ct, Richmond. 


1. Samuel M. Evans, clerk of the cireuit court of Baltimore city, 
do certify that the aforegoing is truly copied from the origina! filed 
ll) said cuuse, 

In te stimony whereof | hereunto set ny hand and affix the seal 
of the said court this 16th day of February, A. D. 1867. 

ie. Oi SAMUEL M. EVANS, Clerk. 


And the subpeenas having been returned executed on Jos. R. An- 
derson and M. G. Harman, it was ordered that unless they should 
appear al the then next rules and plead, answer, or demur to the 
plaintiff’s bill the same would be taken for confessed as to them 
and the matters thereof decreed accordingly; and the cause was 
continued for directions as to the other defendants. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court on the last Monday in December, 1879. 

The defendants, Jos. R. Anderson and M. G. Harman, still failing 
to appear, plead, answer, or demur to the plaintiff's bill, the bill 
was taken for confessed, and, on motion of the plaintiff's counsel, the 
cause was set for hearing as to them and continued for directions as 
to the other defendants. 


And at another day, to wit, on the 4th day of August, 1879, came 
the plaintiff, by counsel, and filed his amended and supplemental 
bill: which bill and the exhibits therewith are in the words and 
figures following, to wilt: 


Amended and Supplemental Bill. 
In the Chancery Court of the City of Richmond. 


JOHN W. W RIGHT, Sheriff, &e., and Adm’r of W. W. Glenn, who 
Sued, X«c., 
Us. 


Tue NATIONAL EXPRESS AND TRANSVORTATION COMPANY. 


RicHMonND, VA. 
By way of amendment and supplement to the original bill 
46 heretofore filed in this honorable court in the above-entitled 
cause by William W. Glenn, now deceased, in behalf of him- 


: 
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self and other creditors of the National Express and Transportation 
Company against the said company and others, John W 7 Wright, 
sheriff of the city of Richmond aforesaid, and as such administrator 
in Virginia of the estate of the said William W. Glenn, dee’d (the 


said suit having been revived and ordered to proceed in the name 


of said Wright, sheriff and administrator as aforesaid), respectfully 
states and charges that the said judgment mentioned and set forth 
in said original bill as having been obtained by the said Glenn 
against the said company is still unsatisfied, and that neither the 
said company nor any of its officers or agents has made’ any effort 
to satisfy or done anything looking to the satisfaction of the same, in 
whole or In part. On the contrary, alike the said company, its ofh- 
cers and agents, and its trustees, the said John Blair Hoge, J.J. 
Kelly, and C. Oliver O'Donnell, have neglected, failed, and refused 
to take any step towards the satisfaction and payment of said debt. 
Meanwhile many of the stockholders of said company have become 
insolvent or bankrupt and others have departed this life leaving 
their estates in confusion, and all of the reasons which originally 
made it proper for this court to grant the relief prayed for in said 
bill now exist with greatly increased strength and urgency. Indeed, 
instead of doing their duty in the premises, the said company and 
its said trustees have rather set the creditors at defiance than made 
any effort to pay the corporate debts, and alike by their delay and 
non-action and by their obstruction of action on the part of the cred- 
itors, Including the said W. W., Glenn, have seriously imperilled 
the payment of said debts. : 

The books of the said Con pany are in the possession of said trus- 
tee, John J. Kelly, who was the last superintendent of the company, 
and he both refuses to submit them to the inspection of the cred- 
itors of the company and to allow copies to be made for their use ; 


but a copy has now been obtained of the list of stockholders, and if 


the original books cannot be obtained your complainant Is advised 
that this copy may be used in the case. It will be produced and 
filed in this cause when needed or required. : 

The said John Blair Hoge and John J. Kelly, trustees in said deed 
of trust, are non-residents of this State. Said C. Oliver O'Donnell, 
who Was the other trustee in said deed, is dead, and his estate has 
been committed to the sheriff of the said city of Richmond, who, by 
statute in such case made and provided, may, as his personal repre- 


sentative, execute, so far assaid O'Donnell is concerned, the trusts of 


said deed,or this honorable court may appoint another trustee or trus- 
tees, if necessary, in the place of the said O'Donnell and of the said 

John Blair Hoge and John J. Kelly, who refuse or fail to act, 
47 and who are out of the jurisdiction of the court; for vour 

complainantis advised and insists that the trusts of sald deed, 
whatever they may be, will not be permitted to fail because either 
of the absence, non-residence, recusaney, death, or other default or 
disability of said trustees, or of any of them, and that if necessary or 
proper for the protection and realization of the rights of the credit- 
ors of said corporation, all of the propery and estute of every kind 
of the said corporation, which has long ceased to exercise its fran- 
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chises or to do business, will, as a trust fund for the payment of the 
corporate debts. be directed LO be conveyed (by a commissioner ap- 
pointed for that purpose) either to a new trustee eo nomine, or to such 
receiver or receivers as the court may appoint, who shall be clothed 
with full powers to collect all the assets of the corporation, and be 
required to bring the proceeds into court for the satisfaction of the 
corporate creditors. 

And your complainant is further advised and insists that if upon 
due requirement thereto the said company should further fail to 
make such assessment upon its stockholders as may be necessary to 
pay its corporate debts, it will be within the rightful jurisdiction 
and province of this honorable court, in furtherance of justice, to 
order and require such assessment to be made under its direction 
by one of its master commissioners, or otherwise, and the said assess- 
ment to be collected by due le gal process and applied to the payment 
of said debts. 

Your complainant is advised that such a course is within the 
legitimate jurisdiction and established practice of a court of equity, 
and certainly the circumstances of this case call strongly for the 
Vigorous exercise of all necessary powers of remedial relief. 

Said corporation, national in name, but Southern in its origin and 
affinities, set out on its career in the fall of 1865 with the most bril- 
liant and ambitious prospects. By many, perhaps by most, indeed, 
who subscribed for its stock, it was thought to be a great money- 
making scheme, and it did not hesitate to incur a large indebtedness 
in the establishment and carrying on of its business. This,in great 
part, it was enabled to do by the warin sympathy, good wishes, and 
hearty co-operation of many of the worthiest, most intelligent, and 
patriotic citizens and institutions of the land, from whom it received 
encouragement and credit in a liberal manner. And such, in fact, 
was the reality and the promising outlook of its large and prosper- 
ous business that, as appears by the said original bill, only a small 
part of the subseriptions to the capital stock was called for or paid 
in. But. by the most unbusinesslike and culpable negligence and 
mismanagement the great and useful enterprise was suffered to fall 
through in November, 1866, and its numerous friends and credit- 
ors—many of them creditors because friends—were left in the lurch, 

and have been permitted to remain so ever since; nay, while 
LS the company has, as above stated, itself done nothing towards 

the payment of its debts, but the execution of the deed of 
trust aforesaid, the said trustees in said deed have wholly failed 
and refused to execute the provisions of said deed, though often re- 
quested thereto by the said W. W. Glenn and other creditors of the 
said company. 

Among the claims against the said company it is believed that 
there are none more meritorious than that of the said Glenn, which 
is for money paid as endorser for said company and for money lent, 
&e. Your complainant herewith files a complete transcript of the 
record in the ease of the said Glenn against the said company in 
the superior court of Baltimore city, in the State of Maryland, in 
which the said judgment mentioned in the said original bill was 
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obtained, which transcript is marked “ R,” and is prayed to be taken 

part of this amended and supplemental bill. The said judg- 
ment, as will be seen by an inspection of said record, was founded 
upon three several negotiable notes, made by the said company and 
endorsed and paid by the said Glenn after due protest of the same, 
and an account for money lent, &e., which said notes and account 
are duly set forth in said transcript, and proof of which said orig- 
inal causes of action will be furnished if required. 

In consideration whereof your complainant prays that the said 
National Express and Transportation Company and the other per- 
sons mentioned as parties defendant in said original bill (with the 
exception of the said M. G. Harman, who is dead), namely, Wil- 
liam H. Perot, of Baltimore, Maryland, president of said company ; 
William Devries and D. J. Foley, of Baltimore, Maryland; Joseph 
R. Anderson, of Richmond, Virginia; F. P. Zimmerman, of Au- 
gusta, Georgia; J. Carter Mowbray, of Washington, D. C.; William 
H. Webb, of New York, and Lorenzo Norvell, of Lynchburg, Vir- 
ginia, who are directors of said company; M. b. Poiteaux, of Rich- 
mond, Virginia, cashier and treasurer of said company, and Jolin 
Blair Hoge, of West Virginia, and John J. Kelly, of New York, 


surviving trustees in said deed of trust in the proceedings men- 


tioned, and, if deemed necessary or proper, John W. Wright, sheriff 


of the city of Richmond, and as such administrator of said C. 
Oliver O'Donnell, dee’d, late one of the trustees in said deed, may 


be made parties defendant to this amended and supplemental bill, 


the said non-residents of the State of Virginia, by an order of pub- 
lication duly made, and may be required to answer the same and 
said original bill; that the said claims of the said W. W. Glenn and 
other creditors of said company may be established and decreed to 
be paid; that all of the prayers in said original bill contained may 
be granted as if the same were herein repeated ; that the said trus- 
tees, John Blair loge and J. J. Kelly, may be required to deliver 

up and surrender to this court all of the books of said com- 
49 pany of every kind and description that came into their 

hands or into the hands of either of them; that the said 
trustees be removed from office and, if necessary, another trustee 
or other trustees may be substituted in their place and stead and 
the property and estate embraced in said deed of trust be conve ved 
to such substituted trustee or trustees or to such receiver or recelv- 
ers as may be ap pointed by the court; that all proper process may 
issue; that all proper orders and decrees may be made, and that all 
such other further and general relief may be granted to your com- 
plainant and to the other creditors of the said National E xpress and 
Transportation Company as the nature of the case may require and 
to equity may ‘seem meet; and he will ever pray, &e. 


JOHN HOWARD, P. @. 


; 
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Exureir “R” with AMENDED AND SUPPLEMENTAL BILL. 


SraTE OF MARYLAND, | p 
City of Baltimore, | 


At a session of the superior court of Baltimore city, in the eighth 
judicial circuit of the State of Maryland, begun and held at the 
court-house, in the city of Baltimore, in and for the city aforesaid, 
on the second Monday of May (being the ninth day of the same 
month), in the year of our Lord one thousand eight hundred and 
seventy—present, the Honorable George W. Dobbin, associate judge of 
the supreme bench of Baltimore city, assigned to and presiding in 
the superior court of Baltimore city; Augustus Albert, Esq., sheriff ; 
George Robinson, clerk—among other were the following proceed- 
Ings, to wilt: 

WinttiamM W. GLenwn, ‘Plaintiff. 
is. 


‘Tue NATIONAL EXPRESS AND TRANSPORTATION Company, Defendant. 


Be it remembered that heretofore, to wit, on the twenty-ninth day 
of April, in the year of our Lord one thousand eight hundred and 
sixty-nine, the said William W. Glenn, by Charles Marshall and 
William A. Fisher, Esqrs., lis attorneys, prosecuted and sued forth 
out of the court here the writ of the State of Maryland of sum- 
mons, directed to the sheriff of Baltimore city, in the words and of 
the tenor following, to wit: 


ov) Writ of Summons. 
[u.s.] Barrimore City, Jo wit: 


State of Maryland to the sheriff of Baltimore city, Greeting: 

You are hereby commanded to summon The National Express 
and ‘Transportation Company, a body politic and corporate of the 
State of Virginia, and late holding and exercising franchise in the 
State of Maryland, of Baltimore city, to appear before the superior 
court of Baltimore city, to be held at the court-house, in the same 
city, on the second Monday of May next, to answer an action at the 
suit of William W. Glenn, and have you then and there this writ. 

Witness the Hon’able T. Parkin Scott, chief judge of the supreme 
bench of Baltimore city, the 11th day of January, 1869. 

Issued 29th day of April, 1869. 

GEO. ROBINSON, Clerk. 


And the said plaintiff, at the same time of bringing his action 
aforesaid, declared against the said defendant, and at the same time 
also filed therewith an affidavit with three promissory notes, three 
protests, and account; which declaration, promissory notes, protests, 
accounts, and affidavits are in the words, figures, and tenor follow- 
ing, to wit: 


O2 WILLIAM J. HAWKINS VS. JOHN GLENN, TRUSTEE, &€. 


Declaration. 
BALTIMORE City, Jo wit: 
In the Superior Court of Baltimore City. 


William W. Glenn, by Marshall and Fisher, his attorneys, sues 
The National Express and Transportation Company, late a body 
politic and corporate of the State of Virginia, and late holding and 
exercising franchises in the State of Maryland: 

|. For money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant. 

2. Work done and materials provided by the plaintiff for the de- 
fendant at its request. 

3. Money lent by the plaintiff to the defendant. 

4. Money paid by the plaintiff for the defendant at its request. 

5. Money received by the defendant for the use of plaintilf. 
b, Money found to be due from the defendant to the plaintiff On 
accounts stated between them. 
h1-—58 ‘f That the defendant, On the twenty-eighth day of April, 
LS66, by its promissory note, now overdue, promised LO pay 
to the plaintiff or order $5,000, at the Bank of Commerce, Baltt- 
more, Maryland, four months after date, but did not pay the same. 

8. That the defendant, by its other promissory note, now overdue, 
on the ninth day of August, 1866, promised to pay to the order of 
Benjamin I. Ficklin $10,660.00 without offset, at the Bank of Com- 
merce, in’ Baltimore, on or before the 6th day of April, 1867, and 
the said Benjamin EF. Ficklin endorsed the same to the plaintiff, but 
the defendant did not pay the same. 

9. That the defendant, by its other promissory note, now overdue, 
on the 9th day of August, 1866, promised to pay to the order of 
Benjamin F. Ficklin $10,843.84 without offset, at the Bank of Com- 
merce, in Baltimore, on or before the sixth day of August, 1867, and 
the said Benjamin F. Ficklin endorsed the same to the plaintiff, but 
the defendant did not pay the same. 

And the plaintiff claims So0,000. ; 

MARSHALL & FISHER, 
Attorneys for Plaintiff. 


sk . * »* x * o 


| Accompanying the said declaration were copies of the promissory 
notes upon which it was based, with the protests thereupon, together 
with an account stated of the aggregate claim of the plaintiffs, 
amounting at that time to $40,021.84. ] 


59 A jjidavit. 


STATE OF MARYLAND, 


a 
City of Baltimore, j lo wit 


I hereby certify that on this twenty-sixth day of April, 1869, be- 
fore me, the subscriber, a justice of the peace of said State, in and for 


1) 


es, ong 


Pcl ot 


me. 


. ee iy eee me ee 
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the city aforesaid, personally appeared William W. Glenn and made 
oath on the Holy Evangely of Almighty God that there is justly 
due and owing by The National Express and Transportation Com- 
pany, the defendant within named, to him, the plaintiff in this cause, 
on the annexed account and notes the sum of forty thousand 
end twenty-one dollars and eighty-four cents (including 
60 interest to this 26th day of April, 1869) over and above all 
discounts, to the best of his knowledge and belief. 


GEO. McCAFFRAY, J. P. 


A copy of which said declaration was made and sent with the said 
writ to the sheriff of the city aforesaid thereon endorsed: So served 
on the defendant with the writ. 

At which mentioned second Monday of May, in the year aforesaid, 
being the day of the return of the foregoing writ, comes into court 
here the said plaintiff, by his attorneys aforesaid, and the sheriff of 
Baltimore city aforesaid, to wit, John W. Davis, gentleman, to whom 
the foregoing writ was in form aforesaid directed, makes return 
thereof to the court here thus endorsed, to wit: 


“Summoned by service on William H. Perot, president. Copy 


left. 
“ JOHN W. DAVIS, Sheriff.” 


And the said defendant, being called, appears in court here, by 
John Stewart and J. Blair Hoge, Esqrs., its attorneys. 

And thereupon, in pursuance of the statute in such case made and 
provided, further day is given to the said defendant at any time be- 
fore the second Monday in June next to file a plea, ete., or judgment 
by default will be rendered against it. 

The same day is given to the said plaintiff then and there, &c. 

At which said second Monday of June, in the year aforesaid, came 
into court here the said plaintiff, by his attorneys aforesaid. 

And the said defendant comes not, but makes default. 

Therefore it is considered by the court here that the said plaintiff 
recover against the said defendant. 

But, because it is unknown to the court here what damages the 
said plaintiff hath sustained, a day is given to the said parties before 
the court here,on the second Monday in September next, to inquire 
of and assess the damages which the said plaintiff hath sustained by 
reason of the premises. 

At which said second Monday of Sepiember, in the year aforesaid, 
comes into court here the said plaintiff, by his attorneys aforesaid, 
but the said defendant comes not. 

And, because it is still unknown to the court here what damages 
the said plaintiff hath sustained, a further day is given to the said 
parties before the court here, on the second Monday of January next, 
to inquire of and assess the damages which the said plaintiff hath 

sustained by reason of the premises. 
61 At which said second Monday of January, in the year of 
our Lord eighteen hundred and seventy, comes again into 
o—206 
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court here the said plaintiff, by his attorneys aforesaid, but the de- 
fendant comes not. 

And, because it is still unknown to the court here what damages the 
said plaintiff hath sustained, a further day is given to the said par- 
ties before the court here, on the second Monday in May next, to In- 
quire of and assess the damages which the said plaintiff hath sus- 
tained by reason of the pre mises, 

And now, at this day, to wit, the said second Monday of May, in 
the year last aforesaid, comes again into court here the said plaintiff, 
by his attorneys aforesaid, but the defendant comes not. 

Thereupon the said plaintiff, by his attorneys aforesaid, prays that 
the court assess his damages. 

Whereupon the court here assess the damages of the said plaintiff 
on account of the premises and file in said cause the following order, 
to wil: 


Order of Court. Filed 24th June, 1870. 


[n the Superior Court of Baltimore City. 


W. W. GLENN 
Ss. 
NATIONAL EXPRESS AND TRANSPORTATION Co. 


Judgment by default. June 8, 1869. 


Upon legal and satisfactory proof of the correctness and amount 
of the claim for which the above suit was brought being produced to 
the court, itis ordered, this twenty-fourth day of.June, 1870, that the 
judgment by default in this cause be extended for 42,531 dollars 31] 
cents, damages assessed by the court. 


GEORGE W. DOBBIN 


Therefore it 1s considered by the court here that the said plaintiff 
recover against the said defendant as well the sum of forty-two thou- 
sand five hundred and thirty-one dollars and thirty-one cents, with 
interest from the twenty-fourth day of June, eighteen hundred and 
seventy, as the sum of eight dollars and sixty-five cents, for his cost 
and charges by him about his suit in this behalf laid out and ex- 
pended ; and the said defendant in merey, &c.; and the said plain- 
tiff have thereof his execution, ce. 


62 Memorandum. 


Final judgment was rendered in this case on the 24th June, 1870, 
for the plaintiff for $42,531.51, the damages assessed by the court, 
with interest from the 24th day of June, 1870, and costs. © 

Costs, $8.65. 


STATE OF MARYLAND, | 
City of Baltimore, f° 


I, Francis A. Prevost, clerk of the superior court of Baltimore 


OO ee 


ae 
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citv, do hereby certify that the aforegoing is a full, true, and entire 
transeript ti iken from the record and proceedings of the said court 
in the therein-entitled cause 

In witness whereof I hereunto set my hand and affix the seal of 
the superior court of Baltimore city aforesaid on this first day of July, 
eighteen hundred and seventy-nine, 


[seat] F. A. PREVOST, Clerk 


MARYLAND, set: 


I, George W. Dobbin, associate judge of the supreme bench of 
Baltimore city, assigned tv and presiding in the superior court of 
Baltimore city and thee ighth judicial circuit of said St: ate, do cer- 
U} ify that the fore colng attestation of Francis A. Prevost, clerk of the 
said superior court of Baltimore city, is in due form and by the 
proper officer. 

Given under my hand, at the city of Baltimore, this first day of 
July, in the year one thousand eight hundred and seventy-nine. 

GEORGE W. DOBBIN. 
STaTeE OF MARYLAND, | 


ie “oer set : 
f ily oO} Baltimore. } 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the Honorable George W. Dobbin, who 
has certified and signed the above attestation, was, at the time of so 
doing, presiding judge of the superior court of Baltimore city, in the 
eighth judicial circuit of the State of Maryland, duly commissioned 
and qualified, and that to all acts done by him in that capacity full 
faith and credit are due and ought to be given, and that his signa- 
ture thereto is genuine. 

In testimony whereof I hereunto subscribe my name and 


63 affix the seal of the superiorcourt of Baltimore city on this 
first day of July, A. D. eighteen hundred and seventy-nine. 
[SEAL.| FRANCIS A. PREVOST, 


Clerk of the Superior Court of Baltimore City. 


And thereupon subpcenas in chancery were issued against the de- 
fendants, directed to the sheriffs of the cities of Richmond and 
Lynchburg, returnable to lst September rules ; which subpeenas and 
the returns of the sheriffs thereon are in the words and figures fol- 
lowing, to wit: 


Subpeenas. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mound, Greeting : 

We command you that you summon the National Express and 
Transportation Company, W. H. Perot, W illiam Devries, D. J. Foley, 
Joseph R. Anderson, F. P. Zimme rman, J. Carter Mowbray, William 
H. Webb. Lorenzo Norvell, and M. B. Poiteaux and John Blair lloge 
and John J. Kelly, trustees, to appear at the clerk’s office of the court 
of chancery of the city of Richmond, at the rules to be held for the 
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said court on the first Monday in September, 1879, to answer an 
original, amended, and eeelieetel bill in chancery exhibited 
against them in our said court by John W. Wright, sheriff of the 


city of Richmond, and as such administrator of W. W. Glenn, de- 


ceased, who sues on behalf of himself and such other creditors of 


the National Express and Transportation Company. 

And have then there this writ. 

Witness Benjamin H. Berry, clerk of our said court, at the court- 
house, the 5th day of August, 1879, and in the 103d year of our 
foundation. 

BENJ. H. BERRY. 
Returns. 


Executed Aug. 8, 1879, by delivering to Joseph R. Anderson and 
M. B. Poiteaux each a copy of the within. 
L. P. WINSTON, D. S., 
For JNO. W. WRIGHT, S. C. &. 


Executed in the city of Richmond Aug. 8, 1879, as to the 

64 National Express and Transportation Company by delivering 

~ to Jos. R. Anderson, a director, and M. B. Poiteaux, cash- 

er, of the said company, each a copy of the within spa. in chancery, 

each of whom is a resident of said city of Richmond, the president 

hot being a resident of the city of Richmond. The other defend- 
ants are no inhabitants. 

L. P. WINSTON, D. S., 
lor JNO. W. WRIGHT, S. C. ff. 


The Commonwealth of Virginia to the sheriff of the city of Lynch- 
burg, Greeting : 


We command you that you summon Lorenzo Norvell to appear at 
the clerk’s office of the court of chancery of the city of Richmond, 
at the rules to be held forthe said court on the first Monday in Sep- 
tember, 1879, to answer original and amended and supplemental 
bill in chancery exhibited against him and others in our said court 
by John W. Wright, sheriff of the city of Richmond, and as such 
aomennsrater of W. W. Glenn, deceased, who sues on behalf of him- 
self and such other creditors of the National E xpress and Transporta- 
tion Company; and have then there this writ. 

Witness Benjamin LH. Berry, clerk of our said court, at the court- 
house, the 5th day of August, 1879, and in the 103d 


year of our 
foundation. 


BENJ. H. BERRY. 
Return. 


Executed August 6th, 1879, on Lorenzo Norvell by delivering 
him a true copy of the within summons. 
M. J. DAY, D.S.,, 
For JNO. W. WRIGHT, S.C. R 
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And affidavit having been made and filed that the defendants, 
Wm. H. Perot, William Devries, D. J. Foley, F. P. Zimmerman, J. 
Carter Mowbray, William H. Webb, John Blair Hoge, and John J. 
Kelly, are non-residents of the State of Virginia, it 1s ordered that 
they appear here within one month after due publication hereof and 
do what is necessary to protect their interests herein. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court on the first Monday in September, 1879, came the de- 
fendant, M. B. Poitiaux, by counsel, and filed his answer to 


65 the plaintiff’s bill, to which answer the plaintiff replied gen- 
erally, and the same is in the words and figures following, to 
wit: 


Answer of M. B. Poitiauz. 


The answer of M. B. Poitiaux, one of the defendants in a suit now be- 
fore your honor, John W. Wright, sheriff of the city of Richmond, 
and as such administrator of W. W. Glenn, deceased, who sues, &c., 
&ec., against the National Express and Transportation Company, 
W. H. Perot, M. B. Poitiaux, and other defendants. 


To the Hon. E. H. Fitzhugh, judge of the chancery court of the city 

of Richmond: 

lor answer your respondent would say that he was the cashier of 
the first division of the said National Express and Transportation 
Company, his office being in the city of Richmond, at the time of 
the conveyance executed by the said National Express Company to 
John J. Kelly, John Blair Hoge, and Columbus O. O'Donnell, trus- 
tees; that he had been cashier as aforesaid for some four or five 
months previously ; that the said first division comprised the States 
of Virginia, North Carolina, part of South Carelina, and Bristol, 
Tennessee; that the said National Express and Transportation 
(Company is in debt to vour respondent, as of the 31st day of Janu- 
ary, 1867, in the sum of three hundred dollars for arrearages of his 
salary due and unpaid, and in the further sum of twenty-seven dol- 
lars and twenty-five cents for monies advanced by him to pay 
sundry petty expenses in the office of thecompany, and which have 
never been refunded to him;-that he has no books and papers in 
his possession belonging to the said express and transportation com- 
pany; that he does not know anything about the transactions of the 
said trustees, nor in whose possession the books and papers now are 
or what has become of them; that he is not now nor ever was a 
stockholder in the said National Express and Transportation Com- 
pany; and, having fully answered, prays to be hence dismissed, Kc. 


M. B. POITIAUX. 


STATE OF VIRGINIA, ) I 


é : : ae if . 
City of Richmond, | 


This day personally appeared before me, J. L.. Williams, a notary 
public in and for the city aforesaid, M. B. Poitiaux, and made oath 
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in due form of law that the statements made in the foregoing answer 
are true. 
Given under my hand this 30th day of August, 1879. 
J. L. WILLIAMS, 
Notary Publie. 


66 And the subpoenas having been returned executed on 

Joseph R. Anderson, M. B. Poitiaux, The National Express 
and Transportation Company, and Lorenzo Norvell, and these de- 
fendants, except M. B. Poitiaux, failing to appear, it was ordered 
that unless they should appear at the then next rules and plead, 
answer, or demur to the plaintiff’s bills the same would be taken 
for confessed as to them and the matters thereof decreed accordingly ; 
and the cause was continued for proof of the publication and post- 
ing of the order heretofore made in this cause as to the non-resident 
defendants. 


And at another day, to wit, at rules held in the clerk’s office of 
the said court on the last Monday in September, 1879. 

The defendants, Joseph R. Anderson, The National Express and 
Transportation Company, and Lorenzo Norvell, still failing to ap- 
pear, plead, answer, or demur to the plaintiff’s original and amended 
‘und supplemental bills, the same were taken for confessed, and, on 
motion of the plaintiff, by counsel, the cause was set for hearing as 
to them and M. b. Poitiaux ; and the cause was continued for proof 
of publication and posting of the order heretofore made as to the 
non-resident, defendants. 


And at another day, to wit, in the clerk’s office of the said court, 
on the 6th day of October, 1879. | 

Proof of the publication and posting of the order made herein on 
the 4th day of August, 1879, and also of the subpeena in chancery 
issued herein on the 5th day of August, 1879, having been filed, on 
motion of the plaintiff's counsel, the cause was set for hearing as to 
all the defendants. 


The Commonwealth of Virginia to the sheriff of the city of Rich- 
mond, Greeting : 

We command you that you summon the National Express and 
Transportation Company, Wm. H. Perot, William Devries, D. J. 
Foley, Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, 
Wilham H. Webb, Lorenzo Norvell, and M. B. Portiaux, John Blair 
Iloge, and John J. Kelly, trustees, to appear at the clerk’s office of 
the court of chancery of the city of Richmond, at the rules to be 
held for the said court, on the first Monday in September, 1879, to 
answer original, amended, and supplemental bill in chancery, ex- 
hibited against them in our said court by John W. Wright, sheriff 
of the city of Richmond, and as such administrator of W. W. Glenn, 
deceased, who sues on behalf of himself and such other creditors 

of the National Express and Transportation Company, 
67 and have then there this writ. ; 
Witness Benjamin H. Berry, clerk of our said court, at the 
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court-house, the 5th day of August, 1879, and in the 103d year of 


our foundation. 
BENJ. H. BERRY. 


A copy. 
Teste : BENJ. H. BERRY, Clerk. 


In the clerk’s office of the chancery court of the city of Rich- 
mond, the 29th day of September, 1879, John A. Meanley this day 
made oath before me that he did, on the first day of September, 
1879, that being the first day of the September term of the hustings 
court of said city, post a copy of the annexed order of publication 
at the front door of the new city hall, in which said hustings court 
holds its sessions. 


J. T. POINDEXTER, Dep. Clerk. 


I hereby certify that the summons hereto attached of Berry, clerk 
of court, in suit of Wright vs. National Transportation Co. and others, 
was published in “The State” newspaper once a week for four weeks, 
the first insertion being on the 5th day of August, 1879. 

JNO. HAMPDEN CHAMBERLAYNE, 
Ed’r, &e. 
CHAMBERLAYNE & BEIRNE, 


, 


kd’rs and I rop’rs. 
VIRGINIA : 


In the Clerk’s Office of the Chancery Court of the City of Richmond, 
August 5, 1879, in Vacation. In Chancery. 


Joun W. Wauiaut, Sheriff of the City of Richmond, and as Such 
Administrator of W. W. Glenn, Deceased, who Sues on Behalf of 
Himself and Other Creditors of the National Express and Trans- 
portation Company, Plaintiff, 

against 

Tue NATIONAL Express AND TRANSPORTATION Company, W. H. Pe- 
rot, William Devries, D. J. Foley, Joseph R. Anderson, F. P. Zim- 
merman, J. Carter Mowbray, William H. Webb, Lorenzo Norvell, 
M. B. Portiaux, John Blair Hoge, and John J. Kelly, Trustees, De- 
fendants. 


On original, amended, and supplemental bill. 


The object of this suit is to obtain a construction and enforcement 
of the deed of trust, in the proceedings mentioned, froin the Na- 
tional Express and Transportation Company to the defendants, John 
Blair Hoge and John J. Kelly and another, to remove said Hoge 
and Kelly as trustees in said deed, and to subject all of the property, 

estate, and rights of every kind of said company to the 
68 payment of the debts of the plaintiff and ether creditors of 
said company, and in furtherance thereof to appoint a re- 
ceiver or receivers, with due powers to collect and make available 


et SN 
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such property, estate, and rights; and affidavit having been made 
and filed that the defendants, Wm. H. Perot, William Devries, D. J. 
Foley, F. P. Zimmerman, J. Carter Mowbray, William H. Webb, 
John Blair Hoge, and John J. Kelly, are non-residents of the State 
of Virginia, it is ordered that they appear here within one month 
after due publication hereof and do what is necessary to protect 
their interests herein. 

A COpy. 

Teste: BENJ. H. BERRY, Clerc. 

JOHN HOWARD, P. Q. 


I hereby certify that the notice hereto attached of Benj. H. Berry, 
clerk, John Howard, P. Q., in suit of Wright, adm’r, vs. The 
National Express and Transportation Co. and others, was published 
in “ The State” newspaper once a week for four weeks, the first 1n- 
sertion being on the 6th day of August, 1879. 

RICHARD F. BEIRNE, Editor, &c., 
For CHAMBERLAYNE & BEIRNE, 


Owners and Editors of “ The State.” 


In the clerk’s office of the chancery court of the city of Richmond, 
the 29th day of September, 1879, John A. Meanley this day made 
oath before me that he did on the Ist day of September, 1879, that 
being the first day of the September term of the hustings court of 
said city, post a copy of the annexed order of publication at the 
front door of the new city ball, in which said hustings court holds 
its session. 


J. T. POINDEXTER, Dep. Clerk. 


And at the same day, to wit, at a chancery court of the city of 
Richmond, continued by adjourrrment and held for said city on the 
6th day of October, 1879. 


JoHN W. Wriaurt, Sheriff of the City of Richmond, and as Such 
Administrator of W. W. Glenn, Deceased, who Sues on Behalf of 
Himself and Other Creditors of the National Express and ‘Trans- 
portation Co., Plaintiff, 

against 

THe NATIONAL EXpREsS AND TRANSPURTATION Co., W. H. Perot, 
Wm. Devries, D. J. Foley, Jos. R. Anderson, F. P. Zimmerman, 
J. Carter Mowbray, W. H. Webb, Lorenzo Norvell, M. B. Poitiaux, 
John Blair Hoge, and John J. Kelly, Trustees, Defendants. 


69 This day this cause came on to be heard upon thé original 
and amended bills taken for confessed as to all of the defend- 
ants, except M. B. Poitiaux and Joseph R. Anderson, upon the sev- 
eral answers of the said Poitiaux and Anderson (that of the said 
Anderson being this day filed by leave of court), with replications 
thereto and exhibits filed, and was argued by counsel. 
On consideration whereof it is adjudged, ordered, and decreed that 
one of the commissioners of this court do inquire and report— 


. 
2 tS —-eaanm ; 
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1. An account of the debts due by the said defendant, The National 
Express and Transportation Company, and the priorities thereof, if 
any. 

2. An account of the assets of said defendant company. 

And such commissioner is directed to report specially any matters 
deemed pertinent by him or which he may be required to state by 
any of the parties. 

Any party to the cause may be examined before such commis- 
sioner, and all or any books, papers, and documents of the said de- 
fendant company in the possession of any party may be called for 
and required to be produced. 

And it is further ordered that notice of the time and place of tak- 
ing the said accounts be published once a week for four successive 
weeks in The State newspaper, published in the city of Richmond, 
and that such publication shall be equivalent to personal service of 
such notice on the parties to this cause. 


The answer of Joseph R. Anderson, referred to in foregoing decree, 
is in the words and figures following, to wit: 


Answer of Jos. R. Anderson. 


To the Hon. Edward H. Fitzhugh, judge of the chancery court of 
the city of Richmond: 


The separate answer of Joseph R. Anderson, one of the defendants 
to an original, amended, and supplemental bill of complaint ex- 
hibited against him and others in the chancery court of the city 
of Richmond by John W. Wright, sheriff of the said city, and as 
such administrator in Virginia of W. W. Glenn, dec’d, com- 
plainant. 


This respondent, reserving to himself the benefit of all just ex- 
ceptions to the said original, amended, and supplemental bill, for 
answer thereto, or to so much thereof as he is advised that it is ma- 
terial he should answer, answers and says that he does not admit that 
he is a director in the National Express and Transportation Com- 
pany, but that to the best of his knowledge and belief he resigned 

the directorship of the company very soon ifter his elec- 
70-74 tion thereto; that, moreover, he does not remember ever 
having acted in the capacity of director of the said company 


at a single one of its meetings; and he prays to be hence dismissed 


with his reasonable costs by him in this behalf expended; and he 
will ever pray, ec. 
JOSEPH R. ANDERSON, 
Defendant. 
JAMES ALFRED JONES, 
J. F. T. ANDERSON, P. D. 
VIRGINIA, TM wit: 
City of Richmond, § 
This day personally appeared before me, Tazewell Ellett, a notary 
6—266 
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public for the city and State aforesaid, Joseph R. Anderson, whose 
answer is above written, and made oath that the statements con- 
tained in the said answer are true. 

Giiven under ny hand this 6th day of October, in the vear 187%. 


TAZEWELL ELLETT, N. ?. 


| At this point are omitted three petitions in the cause 1m behalf 
of (1) the Baltimore & Ohio Railroad Company, (2) the Bank of 


Commerce of baltimore, and (5) the Philadelphia, Wilmington WX 


Baltimore Railroad Company, praying to be made parties plaintiff 


in the cause, together .with orders of the court granting such 

prayers. | 

10 And at another day, to wit, on the 19th day of June, 1850, 
a report of Commissioner Otho G. Kean was filed in the 

cause, and the same and the depositions and exhibits filed therewith 

are in the words and figures following, to wit: 


Report of Com’r KYean. 
In Richmond Chancery Court. 


GLENN, Adm’r, 
i). 
THe NATIONAL Express & TRANSPORTATION COMPANY. 


ComM’r’s Orrice, 1113 MAIN STREET, 
RicuMonp, June 19, 1880. 
To the Hon. Ed. H. Fitzhugh, judge of said court: 

by decree of this court, entered in the above-stvled cause October 
6, 1879, it was “ adjudged, ordered, and decreed that one of the com- 
missioners of this court do inquire and report— 

“1. An account of the debts due by the said defendant, The Na- 
tional Express and Transportation Company, and the priorities 
thereof, if any. 

“2. An account of the assets of said defendant company. 

“And such commissioner is directed to report specially any mat- 
ters deemed pertinent by him or which he may be required to state 
by any of the parties.” And said decree also provided that such 
inquiry and report should only be made after the commissioner 
to whom the cause might go had notified all parties in interest, by 
publication once a week for four successive weeks in some news- 

paper published in Richmond, of the time and place fixed on 
76 by him for execution of said decree of October 6, 1879. Coun- 
| sel for consplainant having requested me to act in the cause, 
I inserted a notice in The State, a newspaper published in Rich- 
mond, informing all persons interested in the National Express and 
Transportation Company, whether as creditors or otherwise, that I 
had fixed on Saturday, November 8, 1879, at ten o’clock a. m., as the 
time and my office, in Richmond, as the place for executing the said 
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decree of October 6th, 1879. A copy of this netice, evidenced as the 
law requires, is hereto annexed. 

On the appointed day John Howard, Esq., counsel for complain- 
ant, appeared before me, and at his instance the taking of deposi- 
tions was commenced and continued, with regular adjournments, 
from time to time until concluded, on May 7, 1880. During this 
period I took the depositions of quite a number of witnesses, many 
of whom were formerly officers and employees of the company, 
received and filed a vast number of exhibits, and also had before 
me many of the books of the defendant company. These deposi- 
tions and exhibits are herewith returned; the books are not filed 
with my report because their custodian, Mr. John J. Kelly, of New 
York, did not feel authorized to part with them. In his testimony, 
however, and from inspection and examination of the books them- 
selves, | have secured, | think, all that they contain pertinent to this 
matter. These depositions, books, and exhibits—the latter com- 
prising open accounts, notes, bills of exchange, and judgments, evi- 
dencing debts due by the defendant company—these papers and 
documents, I say, constituting all the evidence produced before me, 
I now beg to present the following report in response to the decree of 
October 6, IS79: 

Ist. That the account*herewith returned, marked No. 1, contains 
an accurate statement of the debts and demands alleged and proved 
before me against the defendant, The National Express & Trans- 
portation Company; that the aggregate indebtedness, as shown by 
said account, is $509,592.41, distributed under two classes—the first 
of which foots up $104.911.40;: the second, $404,481.0l—and_ that 
while creditors standing in the satne class are to be paid ratably 
inter esse, those standing in the first class are to be paid in full before 
those in the second receive anything. This diserimination is made 
by the defendant company itself, as will be seen on reference to the 
deed by which it conveyed all its assets in trust for benefit of cred- 
itors. By the provisions of that deed the Bank of Commerce of Bal- 
timore and the Baltimore & Ohio R. R. Co. are constituted preferred 
creditors. 

2nd. That the assets of the defendant company consist exclusively 
of what may be raised by assessments on its stockholders. 

ord. And, by way of special matter, that the annexed account 

or statement, marked No. 2, shows in condensed* form the 

77-10% number of shares of stock held in the National Express 
and Transportation Company, where they are held, the par 

value of such stock, the par value of the same less 20 per cent. here- 
tofore assessed, and which has either been paid in or irrevocably 
lost, and finally an estimate of the assessment which will be neces- 
sary to pay the debts asserted in this suit, together with the expenses 
of collecting such assessinent. 
Respectfully submitt d, 
OTHO G. KEAN, Comm'r. 


Com 'r’s fee, $100. 


*Taken fron, siock book of Co. 
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NoTE.—I was requested by counsel to give an estimate of the prob- 
able expenses of collecting tne assessment on the stock of the def’t 
Co., but on reflection think it better that the amount should be fixed 
by the court, when the assessment made-on account of creditors can 
easily be enlarged so as. to include that on account of costs, Ke. 

O. G, es Comm’. 


| At this point is omitted Statement No. 1, referred to in the com- 
missioner’s report, being a detail of various claims which make up 


the aggregate of $509,392.41 reported as due by the company to 
numerous individuals. | 


110 Statement No. 2, 


Showing No. shares stock held in. Nat'l Ex. & Trans’n Co., par value 
per share, aggregate par val. of s'd stock, where same ts held, Xe. 


No of 


W here held. Par value. 
i shares. 
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Then 40,044 shares would make the par value of all 


the eumapeny Setech ..... ...usntininbeeine $4,004,400 00 
rom which deduct 2C per cent. already paid in or 
Ea ee ee Mp UT eS SO00.880 00 


Leaving par val. of unpaid stock to which 
ae a 


The aggregate of debts, as shown by acc’t No. 1, . seme $1, 
which will require an Assessme nt of about 20 per cent. on $3 203,520, 
the value of unpaid stock as above reported, after rica © a anh CX- 
tremely moderate allowance for insolvent stockholders. Indeed, I 
feel very sure that the sequel will show it to be insufficient. 


G. KEAN, Comm’r. 


= 


— os . : os _ 


[At this point is omitted a detail of the depositions taken by the 
commissioner in support of the above report by him as to the in- 
debtedness of the company and as to the other matters embraced in 
his report. | 


187 And at another day, to wit, at a chancery court of the 
city of Richmond, continued by adjournment and held for 
said city on the 14th day of December, 1850. 


ISS) Jonn W. Wriaut, Sheriff of the City of Rich- ) 
mond, and as Such Administrator of W. W. | 
Glenn, Deceased, Who Sues, &c., PI't’ff, ly) 
against 
THe NATIONAL EXpRess AND TRANSPORTATION Com- | 
pANY and Others, Def’ts. 


Chancery. 


This cause, in which proceedings have been had in the mode pre- 
scribed by the statute ag sainst the absent defendants, Wm. II. Perot, 
Win. Devries, D. J. Foley I’. P. Zimmerman, J. Carter Mowbray, 
and Wm. H. Webb, and which has been regularly matured and 
proceeded in as to all of the defendants, came on this day to be 
heard upon the cause set for hearing as to the said absent defend- 
ants (M. G. Harman, one of the board of directors of said company, 
being dead, the suit is abated as to him) and upon the papers 
formerly read, the answer of the defendant, John Blais Hoge, and 
the original answer of Jolin J. — both of which were tendered, 
to be filed at the last te rin, atl dare this day filed nune pro func, and 
the amended and supplemental answer of the said defendant, John 
J. Kelly, this day filed, the general replications of the plaintiffs to 
the said revival answers, and upon the report of Master Commis- 
sioner O. G. Kean, of the 19th day of June, 1880, and the amended 
and supplemental report of said commissioner this d: ay filed, to which 
said several reports there is no exception, and upon exhibits filed, 
and was argued by counsel. On consideration whereof and for 
reasons expressed in writing, filed and hereby made a part of the 
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record and to be so considered, but not to be entered upon the order 
book, the court is of opinion (Ist) that the deed of trust in the pro- 
ceedings mentioned, bearing date the 20th day of September, 1866, 
made by the said National Express and Transportation Company 
to John Blair Hoge, John J. Kelly, and C. Oliver O’Donnell, trus- 
tees, for the benefit of sundry creditors therein referred to, is a good 
and valid deed under the laws of the State ef Virginia, where the 
said corporation was chartered and had its principal office and 
where the said deed was executed, delivered, and recorded, and the 
court doth so adjudge, order, and decree; and the court is further 
of opinion (2ndly) that, under the laws of the State of Virginia, the 
legal effect of the said deed was to grant, convey, and assign to the 
said trustees all of the estate, property, rights, and credits of the said 
company of every kind and wherever situated or being, and that 
accordingly all of the said estate, property, rights, and credits did 
pass to and were vested in the said trustees by the said deed, in- 
cluding the credits allowed by statute and by the said company to 

its stockholders for the unealled-for and unpaid part of their 
189 several subscriptions to the capital stock of thesaid company, 

and the right to receive and collect the same according to 
the terms of said contract of subscriptions for the purposes of said 
trust, and the court doth so adjudge, order, and decree. 

(5.) And the court, being of opinion that the preferences provided 
for by said deed in favor of certain creditors therein referred to are 
legal and valid according to the laws of Virginia, doth so adjudge, 
order, and decree. 

(4.) And it appearing to the court that said John Blair iloge and 
John J. Kelly, surviving trustees in said deed, are willing each to 
resign and renounce the office of trustee under said deed, and that 
they are so situated as not to be able efficiently to perform the 
duties of the same, and that it is right and expedient, under all the 
circumstances, that they be relieved from the said trusteeship, the 
court doth adjudge, order, and decree that the said John Blair Hoge 
and John J. Kelly, surviving trustees of themselves and C. Oliver 
O'Donnell under the said deed, bearing date the 20th day of Sep- 
tember, 1866, executed to them by the said National Express and 
Transportation Company in trust for the benefit of its creditors, be, 
and they are hereby, respectively removed from the office of trustee 
under said deed. 

(5.) And it further appearing to the court that John Glenn, Es- 
quire, of nufmber twelve St. Paul street, in the city of Baltimore and 
State of Maryland, is a fit and proper person to execute the duties 
of said trust, it is adjudged, ordered, and decreed that the said Jolin 
Glenn be, and he is hereby, substituted and appointed trustee in the 
said deed in the room and stead of the said Hoge and Kelly, ltereby 
relieved and removed, and that he be, and is hereby, clothed with 
all the rights and powers and charged with all the duties of exe- 
cuting the trusts of said deed to the same effect as were the original 
trustees therein; and the said John Blair Hoge and John J. Kelly 
are authorized and directed to transfer and deliver to the said John 
Glenn, substituted trustee as aforesaid, all of the books and papers 
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of the said National Express and Transportation Company of every 
kind and description, and all of the estate and property of said 
company of every kind and description now in possession of them, 
the said Hoge and Kelly, or either of them, and the regeipt of the 
said John Glenn to them for the same shall be full aequittance and 
discharge therefor. 

But the said John Glenn is not to take possession of said property, 
books, and papers or receive any money as such substituted trustee 
until he or some one for lim shall enter into into bond, with good se- 
curity, before the clerk of this court, in the penalty of one hundred 
thousand dollars, conditioned for the faithful discharge of his duties 
as such trustee. 

(6.) And the court doth approve and confirm so much of said re- 

port of Commissioner U. G. Kean, filed on the 19th day 
190-204 of June, 1850, as ascertains the debts of said company, 

and doth adjudge, order, and decree that the said Na- 
tional Express and Transportation Company do pay * * 


[At this point is omitted the details of the names of numerous 
creditors of the company with the amount decreed to be paid to 
each, being in all $509,392.41, as above reported by the commis- 
sioner. | 


205 And thecourt, withoutat this time specifying or determining 

the order of priority in which said debts due by the said 
National Express and Transportation Company shall be paid out of 
any property and assets conveyed by the said deed of trust of the 
20th day of September, 1866, but expressly reserving all such mat- 
ters for future consideration, doth adjudge, order, and decree that 
the several classes of debts secured in and by said deed be paid in 
the order of priority in which it shall hereafter appear upon inquiry 
they are preferred, if such inquiry shall become necessary and 
proper. 

And it appearing to the court that the calls for subscriptions here- 
tofore made by the said company, amounting to twenty per cent., 
have been exhausted or are now unavailing, and that the said com- 
pany has now no property or assets out of which said debts or any 
part of them can be nade, except the uncalled-for and unpaid sub- 
scriptions to the capital stock, amounting to eighty per cent., the 
right to receive and collect which, according to the contracts of sub- 
scription, as well as the former calls, was conveyed and assigned in 

trust as aforesaid, and constitute a trust fund in the hands of 
206 the subseribers, which is primarily liable for the debts of the 

company ; and it further appearing that the court that by 
the second and fourth clauses of said deed of trust the trustees 
therein named were clothed with ample authority and power to col- 
lect, by suit or otherwise, all of the debts, claims, and moneys pay- 
able to said company which were assigned by said deed; and it 
further appearing to the court that on account of death, removal, 
insolvency, and other causes much of said uncalled-for and unpaid 
subscriptions has been lost and great difficulty has been encountered 
in realizing what remains good from stockholders scattered in and 
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among so many different and distant localities and States, and that 
it is necessary and proper that at least thirty per cent. of said sub- 
scriptions be now called for and required in order to meet the debts 
of said company and the costs and expenses of collecting and admin- 
istering said fund; and it further appearing to the court that the 
said company has long since ceased and abandoned its business, and 


that for about fourteen years there has been no meeting either of 


the stockholders or of its board of directors,it 1s adjudged, ordered, 
and decreed that a call and assessment be, and the same are hereby, 
made Upon the capital stock and stockholders of the sald National 
Express and Transportation Company of thirty per centum of the 
par value of said stock, being thirty dollars on each and every share 
thereof, and that the stockholders of said company and each and 
every of them and their legal representatives and assigns be, and 
they are hereby, severally required to pay the several amounts 


hereby called for and assessed to the said John Glenn, of the city of 


Baltimore, in the State of Maryland, substituted trustee in said deed 
of trust from the said company of the 20th day of September, 1566, 
and the said trustee is hereby authorized and directed to collect and 
receive the said call and assessment and to take such prompt steps 
to that end by suit or otherwise and in such jurisdictions as he may 
be advised, and if the amount realized from this call and assessment 
shall prove to be insufficient for the purposes of this decree liberty 
is reserved to the said creditors and the said trustee to move the 
court for such further assessment as may be necessary and proper. 


And after paying the necessary and proper costs and expenses of 


executing this decree the said trustee is directed to deposit his col- 
lections in the Planters’ National Bank of Richmond to the credit 
of the court in this cause or in such other bank as may from time 
to time be designated by the court, and to file the certificates of such 
deposits with the clerk of this court, and said trustee will make re- 
port to the court from time to time of his proceedings under this 


decree, and will settle his accounts from ‘time to time before one of 


the master commissioners of this court, not permitting any 
207 six months to intervene between such settlements, and such 
commissioner is directed and required to make report to the 
court of such settlements as soon as made. 
And upon the coming in of such report, as soon as sufficient sums 
shall be collected, the court will take order as to the proper distribu- 
tion of the fund among those entitled thereto. 


The answer of John Blair Hoge and John J. Kelly, referred to in 
foregoing decree of Dee’r 14th, 1880, is in the words and figures fol- 
lowing, to wit: 


> 
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Answer. 
In the Chancery Court of the City of Richmond, Va. 


JOHN W. Wricurt, Sheriff, &c., and as Such Administrator of W. W. 
Glenn, Who Sues, «e.. 


against 


JouN Biratr Hoce and Joun J. Ketry, Impleaded with Tue Na- 
TIONAL EXPRESS AND ‘TRANSPORTATION CoMPANY and Others. 


The separate and several answer of John Blair Hoge and John 
J. Kelly, as surviving trustees, named with others as defendants in 
the bill of complaint originally filed by Wm. W. Glenn, as com- 
plainant, now deceased re spectfully shows to the court as follows: 

These defendants, now and at all times hereafter saving and re- 
serving to themselves all manner of benefit and advantage of ex- 
ception to the many errors and insufficiencies in the complainant’s 
said bill of complaint contained, for answer thereunto or to so much 
or such parts thereof as said defendants are advised is material for 
them to make answer unto, answer and say that these said defend- 
ants deny each and every allegation in the complaint made, except 
such as hereinafter specially ag mitted. 

The said defendants admit that the complainant, William W. 
Glenn, was, and that his legal representative now is, one of the credit- 
ors of said The National Express and Transportation Company in 
the bill of complaint mentioned 

And said defendants admit that said National Express and Trans- 
portation Company was duly incorporated by the Legislature of the 
State of Virginia on the — day of ——, 1865, as in that behalf 1s 
alleged in the bill of complaint 

And said defendants admit further that said Company accepted 
said act of incorporation and proceeded to conduct its business in 
pursuance thereof until the 20th day of September, 1866, when said 
COMMpany, having become much embarrassed in its aflairs and owing 
large debts to various persons, made and executed a deed of trust, 
for the benefit of its creditors, to these defendants, John Blair Hoge 

and John J. Kelly (and to one C. Oliver O'Donnell, who is 


908 named asa defendant, but who, as these defendants are in- 


formed and believe, is now dead), dated the 20th day of Sep- 
tember, 1866, which thereafter to said trustees was duly delivered 
and which was duly recorded in the city of Richmond, in the city 
of Baltimore, and elsewhere, as is in the bill of complaint in that 
behalf alleged. 

And said defendants admit further that the assets of said com- 
pany, to which its creditors have to look mainly for the payments 
of their debts, consist now only of the amounts contracted to be paid 
by the subscribers to its capital stock, as in the bill of complaint in 


‘that behalf is alleged. 


And said defendants admit that the total number of shares of the 


7—266 
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stock of said company which had been subscribed for at the date of 


said assignment was about $40,044, each share being of the par 


value of $100, and said subscriptions representing the aggregate of 


about $4,004,400; and that on the 29th day of October, 1866, the 
condition of said company with reference to its stock and debts was, 
and was reported at a meeting of stockholders, as in the bill of com- 
plaint in that behalf is alleged. 

And said defendants admit that the subser _ ‘rs to the capital stock 
of said company resided, and now reside, many States, aud not 
within the jurisdiction of any one court. 

And that by the terms of the subscription the subseribers were 
bound to pay the amount of said subscription as and when the same 
should be called for by said company. 

And that the total amounts of assessments or calls made by said 
company upon its stockholders was twenty per cent. of the amount 
of the subscriptions, and that the amounts paid in money or by 
notes upon said calls of twenty per cent. are correctly set forth in 
the bill of complaint. 

Aud that a very small part of the said assessments to the amount 
of twenty per cent. which remained unpaid at the date of said report 
has been since paid or collected from the delinquent stockholders. 

And that ho subsequent call or assessment was made upon its 
stockholders by said company, and that eighty per cent. of the 
amount of said subscriptions remain unealled for and unpaid. 


And that said trustees were not requested to take possession of 
sald trust estate under said deed until on or about the Jrd day ol 


November, 1866; and that, in the meantime, nearly all of the visible 
property of said company had been levied cna and taken under 
legal process by its creditors; and that the amount of the same was 
wholly insufficient to pay the debts of said company. 

And that said company had hypothecated or otherwise used and 
parted with a considerable amount of the notes and other obliga- 
tions received by it from stockholders on account of amounts due by 
them on said ealls, and that the actual amount of money realized 

and received by said trustees under said assignment was not 
200) sufficient to pay the debts due the preferred creditors of the 
first class mentioned in said deed of trust. 

And that of the amount of the said assessments upon the sub- 
scribers of twenty per cent. a large part cannot be collected at all 
by reason of the insolvency of the subscribers, and that a large part 
of said assessments has been lost by lapse of time and cannot now 
be collected. 

And that as to the debts due upon said unpaid assessments said 
trustees have been hindered and delayed in the collection of the 
same by adverse litigation in the State of Marvland and in the State 
of New York and in other States, and that the right of said trustees 
to receive and collect the debts due the COMpany by subseribers on 
said assessments has been called in question in some of the suits 
and validity of said deed of trust has been disputed. 

And that in some of said suits said trustees have been enjoined 
from proceeding to collect the debts due said company, and said 
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trustees have thus far been able to collect very little of said debts by 
reason of the difficulties interposed by said litigation. 

And that the debts due said company and which ought to be ap- 
plied in pavment of its creditors are either now lost in a great part 
or are in danger of being lost and are not now available for the 
payment of said creditors 

And that. even if said trustees can surmount the embarrassments 
and difficulties which have prevented them hitherto from realizing 
said assets, the amount which can be realized from all the property 
which passed to such trustees, and which could, under any circum- 
stances, be realized by them, would be entirely Inadequate to pay 
the just debts of said company— 

lor-that, as said defendants are advised by the true construction 
of said deed of trust, no part of the eighty per cent. of subscriptions 
to said capital stock, \\ hich had not been called for by said company 
from its subscribers, passed to said trustees, nor any power to sue 
for or to collect said subscriptions so unealled for; but that the re- 
lations between said company and its subseribers and their legal 
) rights and obligations as to said unealled-for part of said subseription 
remained unaffected by said deed of trust. 

And said defendants are advised that under said deed of trust 
said trustees acquired no right to sue a subseriber for his subserip- 
tion to said stock, exces pt to the extent that said company could sue 
such subseriber: and - iid le fendants are advised that said COMM pany 
— could not sue one of its subseribers for his subseription unless and 


ne ty, 


‘until said company has first made an assessment. or call upon such 
subscriber therefor: and said defendants are advised that, allowing 
said deed to have full legal validity elsewhere and allowing said 
trustees to proceed without impediment to collect all the debts 
210 = due) the company collectible by them, the provisions of said 
deed of trust are wholly inadequate to provide for the pay- 
ment of the debts of said company, many of whose creditors are in 
very needy circumstances and nearly all of whom lave waited 
nearly fourteen years for the satisfaction of their just demands. 

And said defendants are advised that if said company were now 
to levy an additional assessment upon its stockholders it is doubt- 
ful whether the right to sue for and collect such assessment would 
vest in said trustees under said deed; and in attempting to collect 
the same said trustees would meet with this additional embarrass- 
ment, besides those which have attended their efforts to collect the 
calls already made and unpaid at the date of said deed, and which 
were Intended to be conveve d to them by said deed. 

And said defendants are advised that if it be held that any new 
call to be made by said company would not pass to said trustees, 
and they would not for any reason be entitled to collect the amount 
thereof, but that the amount of such ealls would be due to the said 
company by the stockholders, it would lead to ruinous and dis- 
astrous conseq uchces, Inasmuch as the creditors of said company 
would endeavor to reach the amounts due to said company under 
such additional call from. its solvent stockholders, anc much 
thereof would be lost in the expenses of litigation, and an equitable 
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and just division thereof among the creditors would be wholly de- 
feated, as said defendants are advised that a large part of the debts 
of said company are too small to justify the holders of them, who 
are poor men, in entering upon such a race of diligence. 

And said defendants are advised that it will be hecessary to re- 
sort to the residue of said subscriptions in order to provide the 
requisite means to pay the debts of said company, and that said 
subscriptions, so far as the same are unpaid, constitute a trust fund 
for the payment of the debts of said company, and that the same 
can and ought to be collected and so applied. 

And that inasmuch as the stockholders reside within different 
jurisdictions It is impossible for the creditors to make them all de- 
fendants in any one court and compel an equitable contribution 
from them to raise a fund sufficient to pay the debts of said com- 
pany. 

And that to proceed against the stockholders who are within the 
jurisdiction of each court would increase litigation and would lead 
to other injurious consequences, for said defendants are advised 
that should the creditors proceed against the stockholders within 
the jurisdiction of any one court they would be entitled to compel 
said stockholders to contribute to the extent of their unpaid sub- 
scriptions, without reference to the contribution that should be 
made by other stockholders not within said jurisdiction, and would 

force those so compelled to contribute to resort to stock holders 
211 elsewhere for contributions and indemnity, and thus greatly 
multiply litigation and expense. 

And the said defendants are advised that in view of the difficul- 
ties and embarrassments which have attended the efforts of said 
trustees to collect So much of the debts of said company as Was In- 
tended to be conveyed to them by said deed of trust, and in view 
of the further and additional difficulties that would attend any 
attempt on the part of said trustees to collect any new call to be 
made by said company, and in view of the ruinous expense, loss, 
and injustice that would attend an attempt on the part of said com- 
pany to collect such new calls as debts due to itself,.and in view of 
the necessity there is that resort must be had to the subscribers to 
provide means for, paying the debts of said company, and in view 
of the expense, multiplicity of litigation, and other ditheulties that 
would attend the proceeding of the creditors against said stock- 
holders direct in the different States and jurisdictions in which said 
stockholders reside, and in view of the unquestionable right of said 
creditors 1n some form to compel payment from said stockholders, 
the said creditors are entitled to the interposition of a court of equity 
for their relief. 

And said defendants are advised that said creditors are entitled 
to have an account taken of the debts of said company and of the 
assets now available for the payment of the same other than the 
unpaid subscriptions, and that they are entitled to have an ascer- 
tainment of the amount of said unealled-for and unpaid subserip- 
tions which will be required to provide means for the payment of 
the debts of said company in full, and that in ascertaining the 
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amount so required a proper allowance should be made for probable 
losses by reason of insolveney of stockholders and otherwise and 
for the expenses of collecting the same and for the expenses of this 
proceeding, and to have a decree requiring said company to make 
a call’or assessment upon its stockholders sufficient to provide said 
necessary amount, and to have the debts created by such call placed 
in the hands of some person or persons to be appointed by this 
court, with adequate authority and power to sue for, collect, and re- 
ceive the same, and bring the same into this court to await its further 
order. 

And said defendants admit that before the questions relating to 
ihe powers, rights, and obligations of said trustees under said deed 
of trust can be finally decided there is imminent danger that a large 
part of the’said subscripvions to the stock of said company may be 
lost by the Insolvency of the subscribers and other causes. 

And that the creditors are entitled to have said deed of trust pro- 
nounced upon and construed by this court, and to have the powers 
and duties of the trustees thereunder and the rights of the creditors 

ascertained and de ined. 
212 And said defendants are advised that, as said company is 
a Virginia corporation, and as said deed of trust conveys 
nothing but personal property, whatever force and effect may be 
given to the same by the law of this State will be respected and en- 
forced in the courts of other States when said deed may be drawn 
11) question. 

And, so said defendants are advised,that the creditors of said com- 
pany are entitled to have the judgment of this court as to the va- 
lidity and scope of said deed of trust under the laws of Virginia. 

And said defendants admit that there has not been recently any 
election of officers by said company, but said defendants are advised 
that under its charter and the laws of Virginia the officers of said 
company last elected remain such officers until the election and 
qualification of their successors, and are competent to exercise the 
powers of such officers. 

And said defendants are further advised that under the laws of 
Virginia the corporate franchises of said company and its existence 
as a corporation continue in full force and effect until the affairs of 
suid company shall have been fully settled and its debts paid. 

And said defendants admit that William H. Perot, of Baltimore, 
is the president of said company: ——-—~, of ,1s the vice- 
president thereof, and that the board of directors thereof are Wil- 
liam Devries and D. J. Foley, of Baltimore; M. G. Harman, of 
Staunton, Virginia; Joseph R. Anderson, of Richmond; F. P. Zim- 
merman, of Augusta, Georgia; J. Carter Marbury, of Washington, 
D. C.; Wm. H. Webb, of New York city, and Lorenzo Norvell, of 
Lynchburg, Virginia, or that such of said persons as are now living 
constitute said board of directors. | 

Further answering (the defendant Hoge herein answering upon 
information and belief only), these defendants allege and show to the 
court that said The National Express and Transportation Company 
continued to carry on its regular and usual express and transporta- 
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tion business for some time after the execution and delivery to said 
trustees of said deed of trust of September 20th, 1866; that the de- 
fendant Kelly was theretofore and in the vear 1866 the vice-presi- 
dent of said The National Express and Transportation Company, 
and that in or about the month of August, 1866, the defendant 
Kelly was appointed to be the general superintendent of said com- 
pany, thereafter having and exercising general charge of and super- 
vision over the affairs and business of said company; that as such 
officer of the company and in one or the other of said capacities the 
defendant Kelly had, during the time the company was carrying on a 


general transportation business, frequent and free access to and use of 


the books of the Company kept, whether at the principal office of the 
company or at its branch offices, and. in fact, frequently saw and 
consulted many or all of said books; that until in or about 
215 the month of November, 1866, the said books were in the 
charge and custody of the several officers or employees of 
the COMDAnY, whose duty it was to keep and write up such books, 
respectively ; that in or about the month of , 1866, sueh of said 
books as show the liabilities and assets of the company, the list of 
subscribers to the capital of the company, the shareholders of the 
company, the minutes of the proceedings of meetings of sharehold- 
ers or directors of the company, the assessments levied*upon the 
subseribers or shareholders, the amounts of such assessments paid 
in and who made such payments, and generally the books and 
papers needed by any one who would attempt to enforce against sub- 
scribers or shareholders the liabilities of the company, passed Into 
the charge and custody of the late Thomas G. Pratt, of Baltimore 
city, Maryland, who had been theretofore appointed by decree of 
a Maryland court to be receiver of the assets, &c., of said company ; 
that said books, as the defendants are informed and believe, re- 
mained in the charge and custody of said receivers until in or about 
the month of , In the year 1867, when said decree of the -Mary- 
land court was revoked and vacated and said books were surren- 
dered and delivered to the defendant Kelly, in whose charge and 
custody they have ever since remained and been in the city of 
New York New York; that said defendant Kelly has never here- 
tofore afforded or authorized the use of or any access to said books 
or papers or any of them to any creditor of the company or to any 
other person whatever, except the attorney and counsel of said 
trustees and the attorney and counsel of the said company in: the 
city of New York, who was, as these defendants are informed and 
believe, heretofore duly elected and retained by the company in and 
about the various litigations in which the company has since the 
autumn of the vear 1866 been a party in New York, and who tas 
remained to this day the attorney and counsel for the company and 
in charge of such litigations in the company’s behalf in New York, 
and that, as far as these defendants know or are informed, no cred- 
itor of the company has, in fact, consulted, had access to, or seen 
the said books or papers or any of them since st came into the 
custody of the defendant Kelly as .aforesaid. 
Further answering, these defendants show to the court that many 


| 
| 
| 
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and various proceedings, chiefly in the courts of Maryland or in 
the courts of New York, have (in which States a large part, if not 
the larger part, of the outstanding shares of said company are held), 
since the 20th dav of Septem ber, LS66, been conducted by the com- 
pany and by the said trustees, at a large expense for counsel 
and otherwise, in the effort to establish the rights of the company 
and of the trustees against persons indebted to the company, but 

that in New York there is an injunction yet in effect, issued 
214. ~=bv the supreme court of that State, enjoining both the com- 

pany itself and the said trustees from collecting any debts 
whatever due to the company in that State, the action in which said 
Injunction was granted having been brought by one of the share- 
holders in his own behalf and in behalf of all others and the same 
being now still pending, whilst the trustees are without funds to 
defray the further expenses of counsel and otherwise which will be 
necessarily incurred in and by further proceedings in that suit, in 
which the officers of the company have heretofore and for several 
vears held aloof and afforded the trustees no assistance whatever, 
and that the situation in Maryland and in other States is, as these 
defendants are informed and believe, very similar to that in New 
York, no practical success having as vet been had in efforts to col- 
lect the amounts due the company or the trustees by debtors resid- 
Ing there, the officers of the company doing nothing for the benefit 
of the creditors of the company, and the trustees themselves being 
without funds to continue In active performance of their trust in 
the teeth of the determined and alert opposition of the company’s 
shareholders everywhere to and any and every attempt heretofore 
made to compel them to meet and liquidate their habilities. 

Further answering, the said defendants, John Blair Hoge and 
John J. Kelly, the surviving trustees as aforesaid, say that they 
have, and each of them separately for himself says that he has, no 
money belonging to said company or to any creditor of said com- 
pany now in possession or under control, and that they have no 
other property of said company in possession or under control, ex- 
cept that the defendant Kelly has, as aforesaid, custody and charge 
of certain books and papers of the company hereinbefore mentioned 
or referred to, and that any account which may now be rendered or 
stated by these defendants would show these defendants are them- 
selves out of pocket in the effort to perform the said trust, each of 
these defendants having necessarily expended in the said efforts to 
perform his duties as such trustee an amount of money considerably 
In excess of any and all the inconsiderable moneys he has been able 
to collect under said deed of trust, the great body of the debts of the 
company remaining meantime unpaid. 

And these defendants submit to this honorable court that all and 
every the matters in the said complainant’s bill mentioned and 
complained of are matters which may be tried and disposed of at 
law, &e., Ke. 

And these defendants deny all unlawful combinations and con- 
federacy in the said bill charged, without that, &c., &e. 
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STATE OF VIRGINIA: 


John J. Kelly, being duly sworn, says that he is the de- 
215 fendant of that name in the action above entitled, and Is One 
of the trustees named in said deed of trust; that he has read 
the foregoing separate answer made by him and by the defendant, 
John Blair Hoge, as surviving trustees, to the complainant's bill, 
and that he knows the contents thereof, and that the same 1s true to 
his own knowledge, except as to the matters therein stated to be 
alleged upon information and belief, and as to those matters he be- a. 
leves it to be true. 
Sworn to before me this 26th day of April, 1850. 


O. G. KEAN, WN. P. 


The answer of John Blair Hoge referred to in foregoing decree as 
filed Dee’r 14th, 1880, is in the words and figures following, to wit: 


Answer of J. B. Hoge. 


The answer of John Blair Hoge, trustee, to an original and an 
amended and supplemental bill filed against him and others by 
W. W. Glenn, &c., suing, &e., against the National Express and 
Transportation Company and others in the chancery court of the 
city of Richmond. 


This respondent, saving, &c., for answer says that he adopts in 
the main the answer of his codefendant and trustee, John J. Kelly ; 
that he is now a judge of one of the cireuit courts of the State of 
West Virginia, and is so situated that he could not give active and 
personal attention to the business involved in this litigation and is 
willing to resign his trust, and does hereby resign it, if deemed nec- 
essary and proper by the court, but that he is willing, nevertheless, 
if the continuance of his trusteeship should be considered advanta- 
geous to the ends of justice in attaining the objects of the suit, to 
allow his name to be used as such trustee and to perform such active 
duties of his trust as may not be incompatible with his judicial 
duties as one of the judge 3 of the circuit court of West Virginia. 

And now, having fully answered, Xc., this respondent prays to be 
hence dismissed, ce. 

JOHN BLAIR HOGE. 

Affidavit to the foregoing answer is hereby waived. as 
July 5th, 1880. 

JOHN HOWABD, P. Q. 


216 The amended and supplemental answer of John J. Kelly 
referred to in foregoing decree is in the words and figures 
following, to wit: 
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A. & Sup'l Answer of John J. Kelly. 


The amended and supplemental answer of John J. Kelly to an 
original and amended and supplemental bill filed against him 
and others in the chancery court of the city of Richmond by W. 
W. Glenn and his administrator, suing for the creditors of the 
National lux press and Transportation Company. 


This respondent, for further answer to the said bill, says that he 1s 
willing to resign and renounce, and does hereby resign and re- 
nounce, his office as one of the trustees in the deed in the proceed- 
ings mentioned, bearing date the 20th day of September, 1866, 
made by the said National Express and Transportation Company to 
John Biair Hoge, C. Oliver O'Donnell, and himself in trust for the 
benefit of his creditors; but respondent prays that when funds shall 
come under the control of the court in this cause he may be reim- 
bursed for the sums expended by him and for his services in the 
performance of his duty as trustee. 

And now, having fully answered the said bills, he prays hence to 
be dismissed. 


JOHN J. KELLY. 


The within answer may be received without affidavit. 
Nov. 30th, 1880. 


JOHN HOWARD, P. @. 


The amended and supplemental report of Com’r Otho G. Kean, 
referred to in foregoing decree and dated December 8th, 1880, and 
the exhibits therewith are in the words and figures following, to 
Wit: 


Amend’d & Supple. Report. 
(JLENN’s ApM’rR v. NATIONAL Express & TRANSPORTATION Co. 


Comm’r’s Orrice, No. 11138 MAIN STREET, 
RicuMonb, Dee'r Sth, 1880. 


To the Hon. Ed. H. Fitzhugh, judge of the chancery court for the 
city of Richmond: 
By request of John Howard, Esq., of counsel for W. W. 
217 + Glenn’s adm’r, and, as I am informed, with the approval of 
the court, I now submit the following as asupplement to my 
report filed in this cause June 19th, 1880: 

I. Herewith returned are four papers marked, respectively, “ A,” 
“B”“C. and“ D.” They are extracts taken from the record book 
of the board of directors of the defendant company. I have care- 
fully compared them with the originals in said book and find and 
hereby certify them to be true copies. 

II. In my former report, filed June 19th, 1880, a statement was 
rendered showing an assignment of 20 per cent. on the par value of 

S—266 
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unpaid stock—being 80 per cent. of the par value of the original 
stock—was considered enough Lo satisfy the debts due by the de- 
fendant company. ‘This statement should be changed, I think, in 
two particulars: First, the assessment, whatever it be, should be 
laid on the par ol the stock and not on that amount less ASSeSs- 
ments heretofore made. In other words, the par or face value ol 
the company’s stock should furnish the basis of the assessment. 
Secondly, on reflection I am satisfied that the 20 per cent. assess- 
ment suggested, if not recommended, in my former report is too 
small wna that the Same should be increased to 50 per cent if such 
increase is within the discretionary power of the court. The reasons 
seem sufliciently obvious. The stockholders, by whom the enormous 
debt of the defendant company Is due, are very numerous ; as shown 
by evidence in thé cause, they are widely dispersed; many are, 
doubtless, insolvent, many dead, and consequently the proceedings 
necessary to enforce any assessment laid by the court must be ex- 
eceptionally CX pr nsive. The asses-ments shoulda provide for these 


' ¥ 


‘ 


costs, &c. Moreover, as many of the debtors are insolvent, any 
assessinent aggregating the exact amount of the defendant's liabil- 
ities would manifestly fail to satisfy them, and thus a second and 
perhaps a third might become necessary, each attended with its 
heavy COSLS and expenses. lt would SCCT better, therefore, inn otha 
interests of debtor as well as creditor, that an assessment should be 
laid at the start on which enough — realized to satisly the 
debts of the company, and this is accordingly recommended. 
Should more than enough be collected on a 30 per cent. assessment, 
it will be more easy, as well as less expensive, to return the overplus 
to the stockholders than it would be (in the event of deficiency Lo 
collect a second one. 

The following statement is based on the foregoing views: 
Par value of 40,044 shares at one hundred doll’s per 

share OE eT EM FOR NT a ae me TER EO ee CoC Er Fen a eo N ON ON ae peas Gea S4.004.400 ()) 


On which an assessment of 30 per cent. would give 
(for payment of the company’s debts and the costs 


and expenses I iit cn ee: ae 
215 This sum greatly exceeds, it is true, the amount of debt 


which, with probable costs, is about $650,000.00, but I fix the 
assessment at 30 per cent. because | think it safe to assume that not 
more than 50 per cent. of any assessment will be realized. 

Respectfully submitted, OTHO. G. KEAN, Comm’r. 


Fee, $10. 
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Exuipit “A” with Com’r Kean’s Supp’l Report, Dated Dec’r 8th, 
LSS0. 


Extract from proceedings of the board of directors of the National 
Express and Transportation Company at a call meeting held 
Nov'r Ist, 1566. 

(Page 149.) 


The resignation of Mr. Echols was offered and accepted. 
Mr. Joseph R. Anderson, of Richmond, was unanimously elected 
a director, vice Echols, resigned, and took his seat. 


* ; ” * + * 
(Page 151.) 
iM solution Offe re d by Mr. A nde rsonh. 


Resolved, That the president or, in his absence, the vice-president 
be instructed to apply tothe General Assembly of Virginia, if practi- 
cable, on the first day of the ensuing session, to make such amend- 
ments of the charter as were indicated by the stockholders at their 
recent meeting, and in addition thereto an amendment authorizing 
the COMpPany LO buv in the stock of delinquent stockholders if, upon 
legal advice, thas re be nO obj ction thereto. 

Adopted unanimously. 

M. G. HARMAN, 
| 1 - Pre side nt. 
J. V.H. ALLEN, 


Secretar. 


STATE OF VIRGINIA, | T> wit: 
ee : O wil: 
Caly Ol Richmond. j 


I do hereby certify that the above ~ an extract from the 
21%) record of the board of 7) irectors of the i Nations al ke xpress and 
Transportation Company, with which the said extract has: 
been by me carefully compared and found correct. 
Given under my hand this 8th day of December, 15880. 
OTHO. G. KEAN. 


Commr Chancery Court, Richmond. 


} 
i 


Exuisir “ B” with Com’r Kean’s Supp’! Report, Dated Dee'r 8th, 
LSS. 


Extract from by-laws and regulations of the National Express and 
Transportation Company adopted by the board of directors Dee. 
6th, L566. 


Sth by- law, pape i7 of record: 

“A majority of tne directors shall be necessary to form a quorum 
for the transaction of business, but a less number than five directors 
may adjourn from time to time until a majority be present. 
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“Vacancies in the board caused by death, resignation, or disquali- 
fication shall be filled by a majority of the votes of all the remain- 
ing directors.” 

J. E. JOHNSTON, President. 
P. T. MOORE, Secretary. 


STATE OF VIRGINIA, | 
‘( aly of Richmond, } 

I do hereby certify that the above is an extract from the record 
of the board of directors of the National express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this 8th day of December, 1580 

OTHO G. KEAN, 


Comm’r Chance ry (ourt. Piehmond. 


. To ‘i if > 


iexuipit “C” with Com’r Kean’s Suppl Report, Dated Dee'r Sth, 
LSS0. 


Adjourned meeting. 
BALTIMORE, Sept. 18th, 1866. 


220 Present: J. I. Johnston, president; Austin Dall, H. G. 
Fant, D. J. Foley, Wm. Devries. 

By Mr. ——: 

Resolved, That the president of this company be, and is hereby, 
directed to execute and acknowledge .for record a deed ccnveying 
all the property of this company of every species whatsoever to 
John Blair Hoge and John J. Kelly, in trust, to secure its creditors 
upon such terms as he may deem equitable, substantially in aceord- 
ance with the draft of the deed submitted to this meeting of the 
board, and with special regard to the pledges of the company 
already made to the Bank of Commerce of Baltimore and to the 
Baltimore and Ohio Railroad Company. 

The said deed will be delivered to the trustees named therein 
and recorded as soon as practicable. 

Adopted unanimously. 


On motion, meeting adjourned. 
J. ¥. H. ALLEN, Secretary. 


STATE OF VIRGINIA, | To wit 
( aly of Richmond, , 


I do hereby certify that the above is an éxtract from the record 
of the board of directors of the National Express and Transportation 
Company, with which the said abstract has been by me carefully 
compared and found correct. 

Given under my band this 8th day of December, 1880. 

OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 
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Exuisit “D” with Comm’r Kean’s Supp’l Report, Dated Dec’r 8, 
1TSS0. 


Copy of resolutions of board of directors of the National Express 
and Transportation Company passed at an adjourned meeting 
held Aug. 9th, 1866. 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be 
221  ~paid over ratably to the Baltimore and Ohio Railroad Com- 
pany and to the Bank of Commerce, in proportion to their 
respective claims against the company; and if in this way said 
debts be not paid within fifty (50) days, or at any time sooner if re- 
quired by said railroad company or bank, the president of this 
company is directed to execute and deliver any assurance, mort- 
gage, assignment, or conveyance which the counsel of said bank 
and railroad company or the counsel of either of them may advise 
for the more perfect security of said railroad company and bank 
and to save them harmless in any contingency; and the treasurer 
of this company is hereby directed to regard such receipts as 
specifically appropriated to these purposes and to pay over the 
same as stated without further order, said assurance, mortgage, as- 
signment, or conveyance to cover any property, effects, or claims of 
this company that may be designated by said R. R. Co. and bank 
or either of them. No other lien on the property, effects, or claims 
of this company shall be given or allowed so as to interfere with 
the honorable obligations involved in this proposition. 

That the president of this board cause to be delivered to said R. 
R. Co. and bank each a duly stamped copy of the foregoing order 
as an engagement and agreement of this company in consideration 
of forbearance to fulfil the above stipulations in regard to the 
security of their debts. 

Adopted unanimously. 


STATE OF VIRGINIA, | 7 5 
“8 . , OU iait 
( ity of Richmond. } 


I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this 8th day of December, 1880. 

OTHO G. KEAN, 


Comm’r Chancery Court, Richmond. 


The following paper was filed in this cause on the 14th day of 
December, 1SS0, and the same is as follows: 
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Act of Incorporation and Amendment. 


An act to amend and re-enact an act to Incorporate the 
222 Southern Express Company, passed March 22d, 1561, and 
to incorporate the National Express and Transportation 


Company, passed December 12, 1865. 


Be it enacted by the General Assembly of the State of Virginia, 
That the act passed March twenty second, eighteen hundred and 
sixty-one, entitled An act to incorporate the Southern Express Com- 
pany, be amended and re-enacted so as to read as follows : 

“1. Be it enacted by the General Assembly of Virginia, That 
Joseph E. Johnston, William L. Montague, William J. Hawkins, M. 
G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glazebrook, 
John Eechois, and Benjamin Hart and their associates, successors, 
and assigns be, and they are hereby, declared to be a body corporate 
and politic by the name of the National lux press and Transportation 
Company for the purpose of an express and transportation business, 
and as such shall have perpetual succession and a common seal, 
which it may alter or renew at pleasure, and may sue and be sued, 
implead and be impleaded, contract and be contracted with, pur- 
chase, hold, and grant such estates, real and personal, as may be 
necessary for the carrying on of the legitimate business of said 
company, and make ordinances, by-laws, and regulations for the 
government of all under its authority and the proper conduct of its 
affairs. 

“2. The eapital stock of said company shall be five millions of 
dollars, and shall be divided into shares of one hundred dollars 
each; but the said capital stock may from time to time, by order 
of the board of directors, be increased to a sum not exceeding ten 
millions of dollars. 7 

“3. The said company may commence business as soon as one- 
third of its capital stock is subseribed and one hundred thousand 
dollars of same is paid Up, and on such subscriptions being made 
any five of the stockholders may call a ceneral meeting of the stock- 
holders of the said company by advertising the time and place of 
such meeting, at least twenty days before the time of holding the 
same, in three of the daily newspapers of Richmond: Provided, how- 
ever, That any other mode or time of calling such meeting shall be 
lawful if two-thirds of the stockholders are represented thereat. At 
the meeting convened as aforesaid the said company shall elect, by 
a majority of the votes then present or represented, not less than five 
vor more than nine persons, being stockholders of the said company, 
to act as directors, who shall represent the said company and auan- 
upe the business thereof. 

“4. The board of directors shall, at their first meeting after their 
election, elect one of their number as president of the said corpora- 

tion, and may elect such other officers as they may deem 
225 advisable. The president and directors of this corporation 
shall hold their offices for one year and until their suceessors 


~_e 
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are chosen. Vacancies in the board of directors shall be filled in 
such manner as the by-laws of the corporation may prescribe. 

“5. The annual election of directors and other officers of this cor- 
poration shall be held at such place and in such manner as its by- 
laws may prescribe. 

The said company shall have power to da an express and 
general transportation business, by land or by water, for the convey- 
ance of persons and property of every kind throughout or beyond 
the limits of Virginia, in their own convevances or in those of such 
other persons or corporations as they may contract with, and to 
create and organize branch agenc 1es for the same purpose, and to 
form any such arrangement, purchase, or union with any other ex. 
press or transportation company as may in their opinion be advan- 
tageous, and to build, hire, establish, and maintain store-houses and 
other buildings for the safe keeping of the property entrusted to their 
care for transportation, and shall have power to indemnify them- 
selves by insurance against any loss or damage by fire or the risks 
of navigation or tri insportation on any propel rty he ld either in their 
own, right or as bailees. 

The said company shall have power to sell all freights or 
bese if the same remain un laimed more than one year, In its 
possession ; but such sale shall be at public auction and after notice 
for not less than four weeks in one or more newspapers published at 
or nearest the place of sale; and if such freights or baggage are of a 
perishable nature it may be sold as soon as necessary. Said notice 
shall contain, as hear as practicable, i deseription ol such freight or 
baggage, the place and time of its deposit with the COM pany, Loge ther 
with the name and residence of the owner or consignee of the sume, 
if known. ‘The proceeds of such sale shall be applied to the satisfac- 
tion of all charges upon the said unclaimed freight or baggage aris- 
ing from its storage, transportation, and sale. The residue, if any 
there be, shall be held in trust for the owner: and it shall be the 
duty of the said company to keep at its principal office a faithful 
record of all proceedings had under this power of sale, which record 
shall be open fo the Inspection of all claimants. 

“8. The principal office shall be kept at Richmond, Virginia, 
unless che same be changed to some other place by a vote of two- 
thirds of the directors; and the said company may establish as 
many local offices as the president or board of directors may deem 
necessary. | 

“9%. The right to the franchise granted by this act shall rest as 
soon as one-third of the capital stock is subscribed and one hun- 
dred thousand dollars of the same shall be paid up. Of these facts 
it shall be the duty of the company to inform the Governor, 
as the officers of banks about to be put into operation are re- 
quired to do. 

“10. This act shall be in force from its passage, and shall be 
subject to modification or repeal at the pleasure of the General As- 
sembly.” 


‘)*) | 
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Orrice OF KEEPER OF Rots or VA. 
| hereby certify that the foregoing act of Assembly is a true copy 
from the roll in my office. This 30th day of November, 1880. 
P. H. McCAULL, 
Clerk House of Deli qates and Keeper of the Rolls of Virginia. 


An act to amend the Sth section of an act entitled An act to amend 
and re-enact an act to Incorporate the Southern yx press Com- 
pany, passed March 22, 1861, and to incorporate the National 
Express and Transportation Company, passed December 12, 1860. 
Passed December 1S, LS65. 


1. Be it enacted by the General Assembly of Virginia, That the 
eighth section of the act passed December twelfth, eighteen hundred 
and sixty-five, entitled An act to amend and re-enact an act to In- 
corporate the Southern Express Company. passed March twenty- 
second, eighteen hundred and sixty-one, and to incorporate the 
National Express and Transportation Company, be amended and re- 
enacted so as to read as follows: 

$ 8. The principal office shall be kept at Richmond, in Virginia, 
unless the same be removed to some other place within this Com- 
monwealth by order of the stockholders in general meeting, and 
the said company may establish as many local offices as the presi- 
dent or board of directors may deem necessary. , 

2. This act shall be in force from its passage. 

Orrice oF KEEPER OF Ro.is or Va. 

[ hereby certify that the foregoing act of Assembly isa true copy 

from the rolls in my office. This 30th day of November, 1880. 
P. H. McCAULL, 
Clerk House of Di legate s and Keepe y of the Rolls of Virginia. 


The following is the opinion of court referred to in the foregoing 
decree of December 14th, 1580: 


HOF Opinion of Court. 


kar 
GLENN'S ApM’R v. THE NATIONAL Express AND TRANs. Co., &e. 


This suit was instituted in 1871, but nothing seems to have been 
done in it until the spring term of this court of 1879, when leave 
was asked and obtained to file an amended and supplemental bill. 

This inaction was caused, it is alleged, by reason of litigation pend- 
ing in other States; but after the filing of the amended and sup- 
plemental bill, in August, 1879, the cause has been actively prose- 
cuted by the plaintiff. As soon as it matured for hearing it was re- 
ferred to one of the master commissioners of the court to ascertain 
and report to the court an account of the debts and liabilities of the 
company, and also a statement of its assets. 

Dite notice of the enquiries ordered to be made by the master 
commissioner was given by publication in a newspaper then pub- 
lished in the city of Richmand. 
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The master commissioner, after examining the bocks of ihe com- 
pany and other documentary evidence and taking the depositions 
of numerous witnesses, has made his report, showing an aggregate 
indebtedness of the company on the Ist day of June, 1880, of 
$009,392.41. 

There is no exception to this report. It appears to be correct 
in all respects in regard to the indebtedness of the company, 
and must therefore be approved and confirmed as to said indebt- 
edness. 

Regarding the indebtedness of the company as above indicated to 
be established, the question arises, How is it to be paid? 

By a deed dated on the 20th day of September, 1866, the company 
conveyed all of its estate and property of every description to trus- 
tees to secure the payment of its debts. and the answer to the 
question just mentioned depends largely upon the validity, con- 
struction, and enforcement of that deed. 

|. The court is clearly of opinion that the said deed is valid. 

This corporation was chartered by the Legislature of Virginia 
and had its principal office in the city of Richmond, the capital of 
the State, and though by the Sth section of act of incorporation 
power Was given to two-thirds of the directors to change the locality 
of the principal office without restriction as to State boundaries, yet 
by an amendment to the charter, passed December 18th, 1865, 
this was limited to removal to “some other place within this Com- 
monwealth,’ and power was given to establish local offices any- 
where. 

This company, therefore, isa Virginia corporation, and as well by 
positive statute as by an inherent legal incident of its existence it is 

domiciled in Virginia, though it may and was designed to 
226 do business elsewhere as well. Bank of Augusta v. Karle, ls 
Peters, 519: Paul v. Virginia, S Wall., 186. 

The deed in question was executed, acknowledged, delivered, and 
recorded in the city of Richmond, Virginia, as is shown by the cer- 
tificate in Richmond of the notary public, Roger J. Page, bearing 
even date with the deed, and by the certificate of Robert Howard, 
clerk of the hustings court of Richmond, of the recordation of the 
deed on the day following, and, as will be seen, it was executed by 
the president of the company by virtue and in pursuance of a resolu- 
tion of the board of directors, in whom the whole management of 
the affairs of the company was vested, conferring upon him full au- 
thority and power for that purpose. It is, therefore, the deed of a 
Virginia corporation, under its corporate seal, and by proper author- 
ity duly made and delivered in Virginia, and its validity and effect 
should be determined by the laws of this State. 

It purports to convey all of the property of the company in trust 
for the benefit of all its creditors,and this it was perfectly lawful 
and proper to do. It gives preferences to some creditors over others, 
but no law is better established in Virginia than that such prefer- 
ences are legal; and this will be of no practical importance if the 
assetts of the company be sufficient to pay its debts. 

It retains for a limited time possession in the company of the 
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property conveyed, but that this may be done is equally well estab- 
lished law in Virginia. : 

After repeated decisions of the supreme court of appeals of this 
State establishing the validity of such deeds the court entertains no 
doubt as to the legality and binding effect of this deed if all re- 
spects. The decision of the supreme court of Maryland, based upon 
some of these Virginia decisions, and the testimony of many of the 
prominent counsel of the bar of this court given asexperts as to the 
law of Virginia in respect to this deed and establishing the validity 
of the deed was, in the judgment of this court, plainly and clearly 
correct See Balto. & Ohio R. R. Co. v. Glenn, 28 Maryland R., 287. 

Il. The validity of the deed being established, the next question 
is, What was its legal effect? What were the terms of the convey- 
ance and what did it convey ? 

It is evident from the report of the commissioner and from the 
face of the deed that the company Was greatly enibarrassed finan- 
cially, and that its general and leading object in executing the deed 
was to dedicate all of its assets and effects of every kind to the puy- 
ment of its debts Accordingly, to accomplish this purpose, if Says: 
son party of the first part doth hereby grant, bargain, sell, convey, 
assign, and set over unto the said parties of the second part (the 
224 trustees) all the estate, property, rights, and credits of the said 

party of the first part of every kind, wheresoever situated, In 
or out of the State of Virginia.” 

[t is difficult to conceive of larger and more comprehensive words 
of di scription of the property and rights and eredits thus conveyed 
and assigned. But the deed does not stop there; it proceeds to 
make a general enumeration of the things and rights conveved and 
assigned, thus: “ Ineluding leases, horses, wagons, carts, harness, 
office furniture, safe, chests, fixtures, and other etfects, and moneys 
payable to the COMMpAany, whether on calls or assessments on the 
stock of the company or on notes, bills, accounts, or otherwise, which 
property and moneys are enumerated and set forth in a schedule, to 
be marked A and annexed hereto, as soon as can be conveniently 
done, but the omission of any property from such schedule is not to 
prevent the same from being hereby granted or assigned.” 

Here is an CAPTess enumeration of “ moneys pavable to the com- 
pany, Whether on calls or assessments of stock of the company or on 
notes, bills, accounts, or otherwise,” and though no schedule was 
ever made or annexed to the deed, yet the distinct reference to such 
a schedule as is described, with the statement that the “ omission of 
any property, money, or other thing from such schedule is not to 
prevent the same from being hereby granted or assigned, Is ample 
proof that it was the object, intent, and meaning of the company to 
convey all of its estate. rights, and credits of every kind in trust for 
the payment of its debts; and in the deed it made and executed it 
used language which has been held by the courts to be apt and 
suflicient to pass everything the company owned or to which it was 
entitled, inclusive of the estate, property, rights, and credits of the 
company of every kind and wherever situated. See Maitland vr. 
Newton, 3 Leigh 714; citing Comegy’s v. Vasse, 1 Peters, 193 
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Mundy v. Vawter, 3 Grat., 518; Griffin v. Macauley, 7 Grat., 477; 
Wickham rv. Lewis, Martin & Co., 13 Grat., 427, 437, 438; Milner 
v. Metz, 16 Peters, 221. 

And the same principle seems to have prevailed in the bankrupt 
court, where the register assigns and conveys all the estate, real and 
personal, of the bankrupt. The decisions in such cases appear to be 
uniform that the right to receive unpaid subscriptions to the capital 

tock of a bankrupt corporation passes by the act of Congress and 
the registers de ed to the assignee in bankruptey. Indeed, ho ques- 
tion seems to have been made upon the subject, and the cases seem 
to have proceeded upon the assumption that such right was vested in 
the assignee See Sanger } Upton, assignee, 9] US. R Ob: Upton, 
assignee, v. Tribileock, idem, p. 45; Turnbull v. Payson, 95 U.S. R., 
118; Pullman v. Upton, 96 U.S. R., 328. 

By chapter 57, section 3, p. 546, of the Code of Virginia of 1873 

(which Is a reprint in this respect of the like chapter in the Code 

of 1860) it is provided that “upon every subscription for 
228 shares in any joint-stock company (other than a bank of cir- 

culation) there shall he paid upon each share two dollars “at 
the time of subscribing, and the residue thereof as required by the 
president and directors.” A subseription to such stock obviously 
creates a debt or obligation, of which two dollars a share are payable 
in presenti and the residue in futuro. This residue Is an express 
eredit extended Ly the company to the stockholders, and the coMmi- 
pany has a plain legal statutory right to demand payment when- 
ever it may be needed, OF, as the statute declares, “as (when) re- 
quired by the por sident and directors.” And it Is further provided 
by the statute—see chapter 57, section 25, p. DDO, Code of 1873: 
Sane chapte Se section ah. }) ok, Code of 1860—that if any money 
which any stockholder has to pay upon his shares be not paid as re- 
quired by the president and directors, the same, with interest thereon, 
may be recovered by warrant or action, according to the amount, or 
by motion in lieu of an action: so that the statute not only recog- 
nizes such a subscription as a debt to the company—an express 
cre dit bite nde 7 by the comm pany Lo the stockholders—but it provides 
the reryye 1 for ifs recovery Dy legal proceedings ; and. indenend- 
ently of the statute, it seems that on ceneral principles such sub- 
scriptions ure recognized bv the courts as debts due to the company 
which the company has‘ the right to recover of the stockholde rs, 
and which are to be regarded as a fund which the corporation holds 
for the payment of its debts. See Marsh, &c., v. Burroughs, Wood's 
Cir. Ct. R., pp. 468, 479; Hateh v. Dana, 101 U.S. R., pp. 210, 211. 

The court is clearly of the opinion that the broad and compre- 
hensive terms of the deed embraced the unpaid subscriptions of 
stock, ana that it conveved and transferred to the trustees, for the 
purposes of the trust, the right to receive, when called for, all such 

inpaid subscriptions, and that the deed carried all the credits be- 
longing to the company in that respect ; and the court is further of 
opinion that, inasmuch as the president and directors have failed 
and omitted to make those rights and credits of the company avail- 
abie to its creditors by making a call and assessment upon the stock- 
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holders, it is the duty of the court, under the law, to effectuate those 


rights and collect and appropriate those credits in such manner and 


by such means as may be hecessary and proper for the execution of 


the trusts of the said deed. 

ITT. Having decided that the deed 1s valid and that it mbraced 
all the property, rights, and credits of the company, it remains to 
be considered how the rights of the creditors are to be enforced 

It seems, from the proceedings in this case, that the great bulk of 
the property, effects, and claims of the company consists of unpaid 
subscriptions to its capital stock, and the creditors must look en- 
tire ly to this fund for the payment ol their debts. 

As to SO per cent. of the stock, the subscription Is wholly 
unpaid, and the president and board of directors have made 
no call or assessment on the stockholders and no ord r what- 
ever in regard LO the coll ction of any part of this unpaid subserip- 
tion, and for many years they seem to have entirely abandoned the 
business of the company. It is charged that neither the directors 
nor the stockholders of the COMsApany have had a meeting for n arly 
fourteen years , but, although the company has ceased to do business 
and the president and directors no longer give attention to its affairs, 
the corporation has not become extinct. Under the statute of Vir- 
cinla, chapter OO, section 3l, P. 543. of the Code of 1873. “ such cor- 
porations Iti L\ sue and be sued as before for t] . purpose [ 


29 


ihe of collect- 
ing debts due to it, prosecuting rights under previous contracts with 
it, and enforcing its liabilities and distributing the proceeds of its 
works, property, and debts among those entitled thereto;” and by 
sect. 4 of the charter of this company (ucts IS6o-'6 }). O80) 1t 1S eX- 
pressly provided that the president and directors of this corporation 
shall hold their oflices for on year and until their successors aFre 
chosen; and see also, to same effect, chapt r o7, section 14, Code of 
1875, p. 049, where, — the president and directors of the company and 
the stockholders of the company are in default in making provision 
for the pavinent of its debts, it is made the duty of the court to en- 
force payment of the stock subscriptions to an extent sufficient, with 
any other assets that may be in the hands of the trustees, to pay the 
debts of the company, the costs of suit, and the expenses incident 
to the execution of the trusts: for it seems to be w: ll settled that a 
court of equity may enforce payment of stock subscriptions, though 
there may have been no calls for them by the company. Hateh v. 
Dana, 101 U.S. Kh. (11 Otto), 214, 215; Thompson v. Stockholders, 
sects. 15 and 345. 

It isto be re cretted that the parties themselves have not attended 
to this duty. They could have acted with a knowledge of all the 
facts and were in a better position and circumstances to know what 
was requisite and proper than a court can be. 
a call and assessment must be made on the 
difficult to determine what it should be. 

With the lights now before the court it is deemed most advisable 
under all the cireumstances to accept the recommendations of the 
commissioner in his supplemental report of December 8, 1880, which 
is as follows: “In my former report, filed June 19th, 1880, a state- 
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ment was rendered showing that an assessment of 20 per cent. on 
the par value of unpaid stock—being 80 per cent. of the par value 
of the original stock—was considered enough to satisfy the debts 
due by the defendant company. This statement should be changed, 
| think, in two particulars. First, the assessment, whatever it be, 
should be laid on the par of the stock and not on that amount, less 

assessments heretofore made. In other words, the par or face 
230 ~—value of the company’s stock should furnish the basis of the 

assessment. Secondly, on reflection I am satisfied that the 
20 per cent. assessment suggested if not recommended in my former 
report is too sinall, and that the same should be increased to 30 per 
cent., if such increase is within the discretionary powers of the court. 

“The reasons seem sufficiently obvious. Thestockholders, by whom 
the enormous debt of the defendant company is due, are very nu- 
merous, as shown by evidence in the cause; they are widely dis- 
persed ; manyure doubtless insolvent, many dead,and, consequently, 
the proceedings hecessary to entiorce any assessinent laid by the court 
must be exceptionally expensive. The assessment should provide 
for those costs, Kc. Moreover,as many of the debtors are insolvent, 
any assessment aggregating the exact amount of the defendant’s 
liabilities would manifestly fail to satisfy them, and thus a second 
and perhaps a third might become necessary, each attended with 
its heavy costs and expenses. It would seem better, therefore, in 
the interest of debtor as well as creditor, that an assessment should 
be laid at the start, on which f nough may be realized to satisfy the 
debts of the company; and this is accordingly recommended, 
Should more than enough be collected on a 30 per cent. assessment, 
it will be more easy as well as less expensive to return the overplus 
to the stockholders than it would be (in the event of a deficiency) LO 
collect a second one.” 

IV. By the answer of John Blair Hoge and the amended and 
supplemental answer of John J. Kelley, surviving trustees in the 
sald cl ed of trust, lit appears that they are sO situate d personally is 
to be unable to execute the trusts, and they desire to be relieved 
from the office of trustee. It would be a source of satisfaction to 
the court if they would continue to act, but inasmuch as they de- 
cline to do so they should by proper order be removed from their 
sald office. 

It is represented to the court by the counsel for the creditors whose 
debts have been established that John Gienn, Esquire, of Baltimore, 
Maryland, is a fit and proper person to be substituted and appointed 
as trustee to execute the trusts of said deed, and a proper order aip- 
pointing him us substituted trustee will be entered : but before he 
undertakes to act in the execution of the trust he will be required 
LO give bond with good security before the clerk of this court, in the 
penalty of $100,000, conditioned for the faithful discharge of lis 
duties as such substituted trustee 

He will be required from time to time to report his proceedings to 
the court in the execution of the trust, so that the whole trust shall 
be executed under the supervision of the court. He will deposit his 
collections, after paying the necessary costs and expenses incident 
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to the administration of the trust, in the Planters’ National Bank 
of Richmond, to the credit of the court in this cause, 

231-233 or in such other bank as may from time to time be des- 
ignated by the court. 

And the said substituted trustee shall from time to time, not 
omitting any period of six months, render an account of his trans- 
actions before one of the master commissioners of this court, and 
such commissioner will be directed, upon such settlement being 
made, to report the same to the court, and upon the coming in of 
such report, as soon as suflicient sums shall be collected, the court 
will take order as to the proper distribution of the fund among 
those entitled thereto. 


And at another day, to wit, at a chancery court of the city of 
Richmond, continued by adjournment and held for said city on the 
ord day of January, 1881. 


Joun W. Wriacut, Sheriff of the City of Richmond, and as Such 
Administrator of W. W. Glenn, Deceased, Who Sues on Behalf. of 
Himself and Other Creditors of the National Express and Trans- 
portation Company, PI’t’ffs, 

against 

THe Nationa Express AND TRANSPORTATION Company, W. H. 
Perot, Wm. Devries, D. J. Foley, J. R. Anderson, F. P. Zimmier- 
man, J. Carter Marbury, Wm. H. Webb, Lorenzo Norvell, M. Bb. 
Poitiaux, and John Blair Hoge and John J. Kelly, Trustees, 
Def’ts. 


This day came John Glenn, by John Howard, his counsel, and 
represented to the court that he had duly executed the bond before 
the clerk of this court required of him as substituted trustee in the 
deed of trust in the proceedings mentioned by the decree entered 
herein on the 14th day ot December, 1880, and exhibited to the 
court the said bond, bearing date the 31st day of. December, 1880, 
with John M. Glenn, John C. Backus, Henrietta R. Glenn, Edward 
G. Kenlv as sureties thereon, executing the same by said John 
lloward, their attorney-in-fact, and the powers of attorney from the 
said sureties authorizing the execution of the said bond in their 
stead by their said attorney-in-fact, accompanied with aflidavits of 
the several sureties of the sufficiency of such security and the recom- 
mendation in writing of Charles Marshall and John Howard, at- 
torneys and counsel for the creditors of the defendant company, 
whose claims were established by the said decree of the 14th De- 
cember, ISSO, that the said sureties be accepted, and the court, being 
satisfied of the due execution of the said bond in all respects and of 
the sufficiency of the said sureties, doth hereby approve the said 
bond and the action of the clerk of this court in taking and accept- 
ing the same. 

” * * x * 

[At this point is omitted the clerk’s certificate to record, marked 

Exhibit “A,” and index to said record. | 
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934 And afterwards and on, to wit, the twenty-fifth day of No- 


vember, A. D. 1555, came again the said defendant, by his 
attorneys aforesaid, and filed in said court and in said cause his 
bond on writ of error and sued out of said court a writ of error and 
citation to the Supreme Court of the United States: and the said 
bond is in words and figures as follows, to wit: 


Bond. 


Know all men by these presents that we, William J. Hawkins, C. 
M. Hawkins, & A. B. Hawkins, are held and firmly bound unto 
John Glenn, trustee of the National Express and Transportation 
Company, in the full and just sum of twenty thousand dollars, to be 
paid to the said John Glenn, trustee as aforesaid, his certain attor- 
ney, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this twenty-fifth day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
five. 

Whereas lately, at a circuit court of the United States for 
235 the eastern district of North Carolina, in a suit depending in 
said court between John Glenn, trustee of the National Ex- 
press and Transportation Company, plaintiff, and William J. Haw- 
kins, defendant, judgment was rendered against the said William J. 
Hawkins, and the said Willfam J. Hawkins having obtained a writ 
of error and filed a copy théreof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid suit, and a citation, directed 
to the said John Glenn, trustee as aforesaid, citing and admonishing 
him to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
William J. Hawkins shall prosecute his writ of error to effect and 
answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 

Sealed and delivered in presence of— 

W. J. HAWKINS. [seat. |] 
C. M. HAWKINS. [seA. 
Bb. HAWKINS. |[sEAt. 
Approved by— 
AUG. 8. SEYMOUR, 
District Judge. 
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UNITED STATES OF AMERICA, 
Kast ri District of North Carolina . 


Cireuit Court. Fourth Cireuit. 


JoHN GLENN, Trustee of the National Express and Transportation 
Company, 
is, 


WirtrAM J. HAWKINS. 


I, N. J. Riddick, clerk of the circuit court of the United States in 
and for the eastern district of Nort): Carolina, do hereby certify that 
the foregoing contains a full, true, and perfect transcript of the 
record in the above-named case, lately pending in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at ny office, in the city of Raleigh, in said 
district, this 25rd day of March, A. D. 1886. 

t Court, Eastern Dist. of N. C.] 
N. J. RIDDICK, Clerk, 
By V. ROYSTER, Deputy Clerr. 


| Se al United States Cireu ( 


237 In the Supreme Court of the United States. Oct. Term, L555. 


W. J. Hawkins, PI’'t’f. 
rs. .~No 2H. 
JoHN GLENN, Trustee, Def’d’t. J 


[tis agreed that the Exbibit “A” referred to in the bill of exceptions 
is a transcript of the proceedings in the chancery court of the city 
of Richmond in the case of Glenn’s’‘adm’r et al. vs. The National Ex- 
press and ‘Transportation Company, certified under the act of Con- 
press, down to and including the decree of said court passed on the 
third day of January, 1881.- 

[t is further agreed that in printing said exhibit the clerk of the 
Supreme Court shail omit therefrom such parts as he may be di- 
rected to omit by counsel of the parties to the suit and substitute for 
the part so omitted such statements of their contents and tenor as 
he may be directed to substitute by said counsel. 

[t is further agreed that either party may refer to the full tran- 
script of the record of said case down to and including said deeree of 
January third, 1881, in the argument, in which event the defendant 

in error shall furnish to the judges of the Supreme Court 
235 printed copies of said record if so required by the judges of 
said Court. 
CHARLES MARSHALL, 
C ounse for John Gili M7, Trust €, Defend't in krror. 
S. F. PHILLIPS, 
Counsel for Hawkins, PUt. in Error. 
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| Endorsed :| In the Suprem« Court of the United states W J 


Hawkins vs. John Glenn. Agreement of counsel. 


. ® ° ; » ? ; . J ' > . . . 
prety Instructions to the Clerk of thi Supre me Court tor Printing the 
Record iii thie A howe (ase. 


‘Oct. Term, 1888, of the Supreme Court of the United States 


W. J. Hawkins, PI’t.. 
iy -No. 266. 
Joun Grenn, Trustee, D’f’t. } 


The undersigned, counsel for the parties above named, agree that 
the following changes shall be made in the matter contained in the 
print d pamphlet, part of the bill of exceptions : 

1. Omit the matter beginning: “ promissory notes and protests” 
(inclusive thereof), on page 20, and ending with the word “ affidavit ” 
(exclusive thereof), on page 28. In place of such matter insert, 
within brackets, as follows: 

| Accompanying the s iid declaration were copies of the promissory 
notes upon which it was based, with the protests thereupon, together 
with an account stated of the aggregate claim of the plaintiffs, 
amounting, at that time, to $40,021.54. | 

2, Omit matter beginning with, and inclusive of, the words “And 
at another day,” on page 59, down to, but exclusive of, same words 
on page 44. In place thereof insert, within brackets, as follows: 

| At this point are omitted three petitions filed in the cause 

240 = in behalf of (1) The Baltimore ard Ohio Railroad Company, (2) 

The Bank of Commerce of Baltimore, and (3) The Philadel- 

phia, Wilmington and Baltimore Railroad Company, praying to be 

made parties plaintiff in the cause, together with orders with the 
court granting such prayers.” | 

3. Omit “Statement No. 1,” beginning on page <6 and ending 
near bottom of page 79. Substitute therefor, within brackets, as fol- 
lows: 

[At this point is omitted “Statement No. 1,” referred to in the 
commissioner’s report, being a detail of various claims which make 
up the aggregate of $509,392.41 reported as due by the company to 
numerous individuals. | 

4. Omit matter beginning with and inclusive of words “ Deposi- 
tions returned with the commissioner’s report,” on page 80, down to 
the bottom of page Lob. In place the reof substitute, within brackets: 

| At this point is omitted a detail of the depositions taken by the 
commissioner in support of the above report by him as to the in- 
debtedness of the company and as to the other matters embraced in 
his report. | 

5. Omit matter beginning at and including words “ do pay,” on 
line 3, on page 159, down to and including words “ until paid,” upon 
the nineteenth printed line from hottom of page 174, and substitute, 
within brackets: 
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Chancery Court,of the City of Richmond, Va. 


Glenn’s administrator, &c., 
v. 
National Express and Transportation Co. 
and others. 
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IN THE 


Chancery Court of the City of Richmond. 


W. W. Glenn’s administrator, £c., 
v. 
The National Express and Transportation Company and others. 


VIRGINIA: 


Pixas before the judge of the chancery court of the city of Rich- 
mond. 


Be it remembered that heretofore, to wit: on the 28th day of 
November, 1871, came the plaintiff, W. W. Glenn, sueing on his 
own behalf and of such other creditors of the National Express 
and ‘Transportation Company as may become parties to this suit and 
contribute to the expenses thereof, by counsel, and sued out of the 
clerk’s office of the chancery court of the city of Richmond, sab- 
pcenas in chancery against the defendants, William H. Perot, pres- 
dent of said company; William Davies, D. J. Foley, M. G. Har- 
man, Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, 
William H. Webb, Lorenzo Norvell, Jobn Blair Hoge, C. Oliver 
O’Donnell and John J. Kelly, directed to the sheriffs of the city of 
Richmond and town of Staunton and returnable to lst December 
Rules, 1871; which subpoenas in chancery and returns of the 
sheriffs thereon are in the words and figures following, to wit: 


SUBP@NAS. 
The Commonwealth of Virginia, 
To the Sheriff of the city of Richmond—Greeting: 


We command you that you sammon William H. Perot, president 
of said company; William Davies, D. J. Foley, M. G. Harman, 
Joseph R. Anderson, F. P. Zimmerman, J. Carter Mowbray, Wm. 
H. Webb, Lorenzo Norvell, John Blair Hoge, C. Oliver O’ Donnell 
and John J. Kelly, to appear at the clerk’s office of the court of 
chancery of the city of Richmond, at the rules to be held for the 
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said court on the first Monday in December, 1871, to answer a bill 
in chancery, exhibited against them in our said court by W. W. 
Glenn, sueing on his own behalf and of such other creditors of the 
National Express and Transportation Company, a company char- 
tered and incorporated under the laws of the state of Virginia, as 
may become parties to this suit and contribute to the expenses 
thereof. And have then there this writ. 

Witness, Benjamin H. Berry, clerk of our said court, at the 
court-house, the 28th day of November, 1871, and in the 96th year 


of our foundation. 
BENJ. H. BERRY. 


RETURN. 


Executed on Joseph R. Anderson November 25th, 1871, by de- 
livering him atrue copy of the within spa.in chan. The others 


not found. 
BENJ. T. AUGUST, D. &S., 


For Jobn W. Wright, 8. C. R. 


Executed in the city of Richmond, said Anderson being a resi- 
dent of said city. 


The Commonwealth of Virginia, 
To the Sheriff of the town of Staunton—Greeting : 


We command you that you summon W. G. Harman to appear 
at the clerk’s office of the court of chancery of the city of Rich- 
mond, at the rules to be held for the said court on the first Monday 
in December, 1871, to answer a bill in chancery, exhibited against 
him and others in our said court by W. W. Glenn, sueing in bis 
own behalf and of such other creditors of the National Express and 
Transportation Company, a company chartered and incorporated 
under the laws of the state of Virginia as may become parties to 
this suit and contribute to the expenses thereof. And have then 
there this writ. 

Witness, Benjamin H. Berry, clerk of our said court, at the 
court-house, the 28th day of November, 1871, and in the 96th year 


of our foundation. 
BENJ. H. BERRY. 
Return, 
Executed December 4th, 1871, as to M. G. Harman, by leaving 


at his residence in the city of Staunton with a white member of 
his family over sixteen years of age a copy of this “chy. spa.,” ex- 
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lained its purport, and requested that the same be handed to said 
M. G. Harman on bis return, he being from home at the time. 


W. L. MAURY, 8. A. Co. 


And at another day, to-wit: At rules held in the clerk’s office of 
the chancery court of the city of Richmond on the first Monday, 
being the 4th day of December, 1871, came the plaintiff and filed 
his bill, which bill and exhibits therewith are in the words and 
figures fellowing, to wit: 

BILL, 


W. W. Glenn © 
vs. 
The National Express and Transportation Comp’y and others. 


To the Honorable Edward H. Fitzhugh, judge of the chancery 
court of the city of Richmond. 


Humbly complaining, showeth unto your Honor, your orator, 
William W. Glenn, of Baltimore city, who files this bill on behalf 
of himself and such other creditors of the National Express and 
Transportation Company as may become parties to this suit, and 
contribute to the expenses thereof, that your orator is a creditor of 
the National Express and Transportation Company to the amount 
of $42,501.31, with interest thereon from the 24th day of June, 
1870, for which sum your orator recovered a judgment against said 
company, in the superior court of Baltimore city, on the 24th day 
of June, 1870, as will appear by a short copy of said judgment 
herewith filed and made a part of this bill, marked Complaiyant’s 
Exhibit, W. W. G., No. 1, and fall transcript of which judgment 
your orator will produce when thereto required. 

And your orator charges that said National “xpress and Trans- 
portation Company was duly incorporated by the Legislature of 
the state of Virginia on the day , 1865, as will appear 
from the act of incorporation found among the printed laws of 
said state, to which reference is hereby made, and a copy whereof 
will be produced when required. 

And your orator further charges that said company accepted said 
act of incorporation, and proceeded to conduct its business in pur- 
suance thereof until the 20th day of September, 1866, when said 
company having become much emba-rassed in its affairs, and 
owing large debts to various persons, executed a deed of trust for 
the benefit of its creditors to the defendants, Jobn Blair Hoge, C. 
Oliver O’Donnel!l and John J. Kelly, dated the 20th day of Sep- 
tember, 1866, which was duly recorded in the city of Richmond, 
in the city of Baitimore, and elsewhere, and a copy of which is 
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hereinwith filed, and made a part of this bill, marked Complain- 
ant’s Exhibit, W. W. G., No. 2. 

And your orator further charges that the assets of said company, 
to which its creditors have to look mainly for the payment of their 
debts, consist of the amounts contracted to be paid by the sub- 
scribers to its capital stock. 

And your orator charges that the total number of shares of the 
stock of said company, which had been subscribed for at the date 
of said assignment was 40,044, each share being of the par value 
of $100, and said subscriptions, representing the large aggregate of 
4,004,400, and that on the 29th day October, 1866, the condition 
of said company with reference to its stock and debts was reported 
at a meeting of stockholders as follows: 

There had then been subscribed for of the stock of said company 


557 shares on which nothing had been paid. . 
io | 06COO ‘* 1 per cent. had been paid, but no certifi- 
cates issued. 
2,169 shares on which 5 per cent. had been paid. 


20 sé sé sé 74 sé sé “6 sé 
8,087 sé +6 sé 10 sé sé sé sé 
95 sé sé sé 11 sé sé sé sé 

2() 6s ss “es 123 6s sé ss ss 

250 ss 6s sé 13 sé sé sé sé 
12,554 sé sé sé 15 és ss sé sé 
20) sé +6 sé 154 sé sé sé sé 
15,188 7 7 sé 20) ss 7) sé sé 


40,044 shares. 


And your orator charges that the subscribers to the capital stock 
of said company resided and now reside in many states, and not 
within the jurisdiction of any one court. 

And your orator further charges that by the terms of the sub- 
scription, the subscribers were bound to pay the amount of said 
subscriptions, as and. when the same should be called for by said 
company. 

And your orator further charges that the total amount of assess- 
ments or calls made by said company upon its stockholders was 
twenty per cent. of the amount of the subscriptions, and that the 
amounts paid in money or by notes upon said calls of twenty per 
cent. are correctly set forth above. 

And he is informed and believes, and believing charges that a 
very small part, if any, of the said assessments to the amount of 
twenty per cent., which remained unpaid at the date of said report, 
has been since paid or collected from the delinquent stockholders. 
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And your orator further charges that no subsequent call or 
assessment was made upon its stockholders by said company, and 
that eighty per cent. of the amount of said subscriptions remains 
uncalled for and unpaid. 

And your orator charges that said trustees were not requested to 
take possession of said trust estate under said deed until on or 
about the 8rd day of November, 1866, and that in the meantime 
nearly all of the visible property of said company had been levied 
upon and taken under legal process by its creditors, and that the 
amount of the same was wholly insafficient to pay the debts of said 
company. 

And he further charges that said company had hypothecated or 
otherwise used, and parted with a considerable amount of the notes 
and other obligations received by it from stockholders on account 
of amounts due by them on said calls, and he charges that the 
actual amount of money realized and received by said trustees un- 
der said assignment was not sufficient to pay the debts due the 
preferred creditors of the first class, mentioned in said deed of 
trust. 

And your orator further charges that of the amount of the said 
assessments upon the subscribers of twenty per cent. a large part 
cannot be collected at all, by reason of the insolvency of the sub- 
scribers, and your orator is informed and believes, and believing 
charges, that a large part of said assessments has been lost by the 
lapse of time, and cannot now be collected. 

And your orator further charges that ae to the debts due upon 
said unpaid assessments, said trustees allege that they have been 
hindered and delayed in the collection of the same by adverse liti- 
gation in the state of Maryland and in the state of New York and 
in other states. And he charges that it is represented by said trus- 
tees that their right to collect the debts due the company by suab- 
scribers on said assessments, has been called in question in some 
of the suits, and the validity of said deed of trust has been dis- 
puted, 

And your orator further charges that in some of said suits said 
trustees have been enjoined from proceeding to collect the debts 
due said company, and said trastees have thus far been able, as 
they represent, to collect very little, if any, of said debts, by reason 
of the difficulties interposed by said litigation. 

And so your orator charges, that the debts due said company and 
which ought to be applied to the payment of its creditors, are 
either now lost in a great part, or are in danger of being lost, and 
are not now available for the payment of said creditors. 

And your orator further charges that even if said trustees can 
surmount the embarrassments and difficulties which they allege 
have prevented them hitherto from realizing said assets, the amount 
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which can be realized from all the property which passed to said 
trustees, and which could under any circumstances be realized by 
them, would be entirely inadequate to pay the just debts of said 
company. 

For your orator is advised and respectfully submits, that by the 
true construction of said deed of trust, no part of the eighty per 
cent. of subscriptions to said capital stock, which had not been 
called for by said company from its subscribers, passed ‘to said trus- 
tees, nor any power to sue for or collect said subscription so un- 
called for, but that the relations between said company and its 
subscribers, and their legal rights and obligations as to said un- 
called for part of said subsciptions, remained unaffected by said 
deed of trust. 

And your orator is advised and respectfully submits, that under 
said deed of trust, assuming the same to be valid, said trustees ac- 
quired no right to sue a subscriber for his subscription to said 
stock, except to the extent that said company could sue such sub- 
scriber, and your orator is advised and respectfully submits, that 
said company could not sue one of its subscribers for his subscrip- 
tion, unless and until said company has first made an assessment or 
call upon such subscriber therefor. And so your orator is advised 
and respectfully submits, that allowing said deed to have full legal 
validity everywhere, and allowing said trustees to proceed witbout 
impediment to collect all debts due the company collectable by 
them, it is manifest that the provisions of said deed of trust are 
wholly inadequate to provide for the payment of the debts of said 
company, many of whose creditors your orator charges are in very 
needy circumstances, and all of whom have waited nearly five years 
for the satisfaction of their just demands. 


And your orator further charges that even if said company were 
now to levy an additional assessment upon its stockholders, it is 
doubtful whether the right to sue for and collect such assessment 
would rest in said trustees under said deed, and in attempting to 
collect the same, said trustees would meet with this additional em- 
ba—rassment, besides those which they allege have attended their 
efforts to collect the calls already made and unpaid at the date of 
said deed, and which were intended to be conveyed to them by said 
deed. 

And your orator further charges that if it be held that any new 
call were to be made by said company would not pass to said trus- 
tees, and they would not for any reason be entitled to collect the 
amount thereof, but that the amount of such calls would be due to 
the said company by the stockholders, it would lead to ruinous and 
disastrous consequences, inasmuch ae the creditors of said company 
would endeavor to reach the amounts due to said company under 
such additional call from its solvent stockholders, and much there- 
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of would be lost in the expenses of litigation, and an equitable and 
just division thereof among the creglitors would be wholly defeated, 
as your orator further charges, that a large part of the debts of 
said company are too small to justify the holders of them, who are 
poor men, in entering upon such a race of diligence. 

And your orator further charges that it will be necessary to re- 
sort to the residue of said subscriptions in order to provide the 
requisite means to pay the debts of said company. And he is ad- 
vised and respectfully submits, that said subscriptions, so far as the 
same are unpaid, constitute a trust fund for the payment of the 
debts of said company, and that the same can and ought to be col- 
lected and so applied. 

And he further represents that inasmuch as the stoekholders re- 
side within different jurisdictions, it is impossible for the creditors 
to make them all defendants in any one court, and compel an equi- 
table contribution from them to raise a fund sufficient to pay the 
debts of said company. 

And he is advised that to proceed against the stockholders who 
are within the jurisdiction of each court, would increase litigation 
and would lead to other injurious consequences. 

For your orator is advised that should the creditors proceed 
against the stockholders within the jurisdiction of any one court, 
they would be entitled to compel said stockholders to contribute to 
the extent of their unpaid subscriptions, without reference to the 
contribution that should be made by other stockholders not within 
said jurisdiction, and would force those so compelled to contribute, 
to resort to stockholders elsewhere for contributions and indem- 
nity, and thus greatly multiply litigation and expense. 

And your orator is advised, and respectfully submits, that in 
view of the difficulties and embarrassments which are alleged by 
said trustees to have attended their efforts to collect so much of 
the debts of said company as was intended to be conveyed to them 
by said deed of trust, and in view of the farther and additional 
difficulties that would attend any attempt on the part of the said 
trustees to collect any new call to be made by said company, and 
in view of the ruinous expense, loss and injustice that would at- 
tend an attempt on the part of said company to collect such new 
call as debts due to itself, and in view of the necessity there is that 
resort must be had to the subecribers to provide means for paying 
the debts of said company, and in view of the expense, wegen ae 

of litigation, and other difficulties that would attend the procee 

ing of the creditors against said stockholders directly in the 
different states and jurisdictions in which said stockholders reside, 
and in view of the unquestionable right of said creditors, in some 
form, to compel payment from said stockholders, the said creditors 
are entitled to the interposition of a court of equity for their re- 
lief. 
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And he is advised and respectfully submits that said creditors 
are entitled to have an account, taken of the debts of said com- 
pany, and of the assets now available for the payment of the same 
other than the unpaid subscriptions, and that they are entitled to 
have an ascertainment of the amount of said uncalled for and aun- 
paid subscriptions which will be required to provide means for the 
payment of the debts of said company in full, and that in ascer- 
taining the amount so required, a proper allowance should be made 
for probabie losses by insolvency of stockholders and otherwise, 
and for the expenses of collecting the same, and of this proceed- 
ing, and to have a decree requiring said company to make a call 
or assessment upon its stockholders sufficient to provide said neces- 
sary amount, and to have the debts created by such call placed in 
the hands of some person or persons to be appointod by this court, 
with adequate authority and power to sue for, collect and receive 
the same, and bring the same into this court to await its further 
order. 

And your orator further charges that before the questions re- 
lating to the powers, rights and obligations of said trustees under 
said deed of trust can be finally decided there is imminent danger 
that a large part of the said subscriptions to the stock of said com- 
pany may be lost by the insolvency of the subscribers and other 
causes. : 

And he is further advised that he and the other creditors are en- 
titled to have said deed of trust pronounced upon and construed by 
this court, and to have the powers and duties of the trustees there- 
under, and the rights of the creditors ascertained and defined. 

And he is advised that, as said company is a Virginia corpora- 
tion, and as said deed of trust conveys nothing but personal pro- 
perty, whatever force and effect may be given to the same by the 
law of this state will be respected and enforced in the courts of 
other states when said deed may be drawn in question, so far as 
the law of Virginia with reference to said deed may not conflict 
with the positive law of such other states. 


And so your orator is advised and submits that he and the other 
creditors of said company are entitled to have the judgment of this 
court as to the validity and scope of said deed of trust under the 
laws of Virginia. 

And your orator further charges that there has not been recently 
any election of officers by said company, but he is advised that, 
under its charter and the laws of Virginia, the ofticers of said com- 
pany last elected remain such officers until the election and quali- 
fication of their successors, and are competent to exercise the 
power of such officers. 


And he is further advised and submits that under the laws of 
Virginia the corporate franchises of said company and its existence 
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as a corporation continue in full force and effect until the affairs of 
said company shall have been fully settled and its debts paid. 

And your orator charges that William H. Perot, of Baltimore, 
is the president of said company, and that the Board of Directors 
thereof are William Devries and D. J. Foley, of Baltimore; M. 
G. Harman, of Staunton, Virginia; Jos. R. Anderson, of Rich- 
mond; F. P. Zimmerman, of Augusta, Georgia; J. Carter Mow- 
bray, of Washington, D. C.; Wm. H. Webb, of New York city, 
and Lorenzo Norvell, whose residence is unknown to your orator. 

The principal office of said corporation is in the city of Rich- 
mond in the State of Virginia. 

Forasmuch, therefore, as your orator and the other creditors of 
said company are without remedy in the premises, save in a court 
of equity, and to the end that an account may be taken of the 
debts due by said company, and that said trustees may state what 
amount, if any, of money or other property they have received 
for the payment of the debts of said company, and what payments 
they have made, and what debts and other property or money be- 
longing to said company they now hold under said deed of trust, 
and that an account may be taken of such available assets of said 
company as may now be held by said trustees, and of the subscrip- 
tions yet unpaid and uncalled for, and of the value thereof, and 
that the amount necessary to be assessed upon the solvent sub- 
scribers of said company in order to provide means for the pay- 
ment of its debts and of the expenses of collecting and adminis- 
tering the same may be ascertained, and that said Board of Directors 
of said company may be decreed to levy an assessment or to make 
a call upon the subscribers for payment of a sufficient amount of 
their unpaid and uncalled for subscriptions to pay the said debts 
and all necessary expenses, in case said Board of Directors shall 
otherwise be unwilling or fail to take such account and to make 
such call voluntarily. 

And that the validity, effect and scope of said deed of trust may 
be ascertained and pronounced upon by this court, and the powers, 
duties and rights of the trustees, and of the creditors of said com- 
pany thereunder, may be ascertained and interpreted, and the exe- 
cution of said trust, if the same be held valid, be decreed, and 
that in the meantime a receiver or receivers ad litem may be ap- 
pointed by this court, with power and authority to receive, sue for, 
and collect and reduce to money all debts, choses in action, and 
claims now in the hands of said trustees, and to take possession 
of and sell all property vendible in ite nature held by said trustees, 
and with full power and authority to sue for, receive and collect 
any moneys that may become due from any stockholders of said 
company upon any new or additional calls that may be made by 
said company upon said stockholders, and that said trustees and 
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said company may be required to execute and deliver to said re- 
ceiver or receivers, or trustees ad litem, any and all assignments, 
deeds and conveyances as may be necessary to vest such receiver 
or receivers, or trustees ad lilem, with legal power and authority to 
sue for, demand and receive such debts or other property of said com- 
pany,or that in case the same be necessary, that such receiver or re- 
ceivers or trustees ad litem may be authorized to use the names of said 
trustees or of said company in prosecuting any suits or actions that 
may be necessary.to compel payment of any debts due said trus- 
tees or said company, or to reduce its property to possession, and 
that such receiver or receivers or trustees ad litem may bring into 
this court to await its final order any and all moneys received or 
collected by him or them under said decree or order, and that your 
orator and the other creditors of said company may have such 
other or further relief as the equity of the case may require and 
to your Honor may seem meet. May it please your Honor to 
grant unto your orators the writ of subpcna to the said The Na- 
tional Express and Transportation Company, and to the officers and 
directors thereof above named, and to the said John Blair Hoge, 
C. Oliver O’Donnell and John J. Kelly to be directed, command- 
ing them to be and appear in this court, and answer fully in the 
premises, and show cause, if any they have, why a decree should 
not be passed as prayed, and your orator have the relief he seeks. 
And your orator, as in duty bound, will ever, Xe. 


MARS!!ALL & FISHER. 
JOHN HOWARD, p. q. 


CoMPLAINANT’S Exursit, W. W. G., No. 1. 
In the Superior Court of Baltimore city, May term, 1870: 
W. W. Glenn 


vs. 
The National Express and Transportation Company. 


29th April, 1869, nar., 3 prom. notes, 3 protests, acct. and 
affit. fd. | 

Sumd. by service on Wm. H. Perot, president. 

8th June, 1869, judgment by default for want of plea and afli- 
davit. 

24th June, 1870, judgment by default extended for $42,501.31 
damages assessed by the court, with int. from 24th June, 1870, and 
costs. 

Order of court fd. . 

Plaintiff’s costs, $8.65; defendant’s costs, $5.30. 
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State oF MaryLanp— Baltimore City, set: 


I hereby certify that the aforegoing is a true short copy of the 


judgment in the above entitled cause, taken from the record of 


the proceedings of the superior court of Baltimore city. And I 
hereby further certify, that said record contains no proceeding or 
entry to show that the judgment aforesaid has been satisfied either 
in whole or in part. 

In testimony whereof, I hereto set my hand and affix the seal of 
the said court, this 23d day of October, A. D. 1871. 


[L. 3.) GEORGE ROBINSON, 
Clerk of the superior court of Baltimore city. 


CoMPLAINANT’s Exursit, W. W. G., No. 2. 


This deed, made the 20th day of September, A. D. 1866, be- 
tween the ‘National Express and Transportation Company,” a 
body politic and corporate under the laws of the state of Virginia, 
of the first part, and John Blair Hoge, John J. Kelly and C. Oliver 
O’ Donnell, of the second part, witnesseth, that in consideration of 
the trusts hereinafter declared, and of one dollar paid to the said 
party of the first part by the said parties of the second part, the 
party of the first doth hereby grant, bargain, sell, convey, assign, 
and set over unto the said parties of the second part all the estate, 
property, rights and credits of the said party of the first part, of 
every kind and wherever situated in or out of the state of Virginia, » 
including leases, horses, wagons, carts, harness, office furniture, 
safes, chests, fixtures, and other effects and moneys payable to the 
company, whether on calls or assessments on stock of the company, 
or on notes, bills, accounts, or otherwise, which property and 
moneys are enumerated and set forth in a schedule to be marked 
A, and annexed hereto, as soon as can be conveniently done, but 
the omission of any property, money or other thing from such 
schedule is not to prevent the same from being hereby granted or 
assigned. But this deed is mede on the following trusts, that is to 
Bay: 

First. That the said parties of the second part, hereinafter called 
the trustees, shall permit the said party of the first part to remain 
in the possession and use of all the property herein granted or as- 
signed, except debts, claims and moneys payable, until the first day 
of November, A. D. 1866, and thereafter, until the trustees shall 
be requested by one or more of the creditors hereby secured, and 
whose debt or debts shall then be due, to take possession of such 
property; but the trustee shall take possession thereof at any time 
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after the date of this deed, if requested so to do by the Board of 
Directors of said party of the first part. 

Secondly. That the trustees shall proceed without unnecessary de- 
lay to collect all the debts, claims and moneys payable which are 
hereby granted or assigned. 

Thirdly. That as soon as the trustees saall be authorized ander 
the foregoing provisions to take possession of the other property 
hereby granted or assigned, they shall take possession thereof and 
sell the same at public or private sale in such manner as they shall 
deem best, for ready money or on reasonable credit with good 
security. 

Fourthly. That the trustees shall have authority to employ, at the 
expense of this trust, such agents, clerks, counsel, attorneys and 
servants as they shall deem necessary for the proper execution of 
the trusts of this deed, and to incur such other reasonable expenses 
as they shall deem necessary for that purpose. 

Fifthly. That out of the moneys which shall arise or come to the 
possession of the trustees under or by virtue of this deed, they 
shall pay first the expenses of this trust, inclading the cost of pre- 
paring, stamping and recording this deed, and a commission of 
five (5) per cent. to the trustees on the money received, and next 
they shall pay all debts now due, or which shall become due from 
the said party of the first part, to its officers and employees for their 
services as such on or before the first day of November next or 
such previous time as the trustees are required to take possession 
of all the property hereby granted as aforesaid. 

Sixthly. Out of the remainder of such moneys the trustees shall 
next pay in rateable proportion the two debts which it now owes, 
one to the Baltimore and Ohio Railroad Company and the other to 
the Bank of Commerce (of Baltimore), the same being the princi- 
pal debts due by the said party of the first part, but the precise 
amounts of which cannot now be exactly stated. 

Seventhly. That out of the remainder of such moneys the trustees 
shall pay all debts of the said party of the first part, for which any 
officer or director of the company is now liable as indorser or 
surety for the said party of the first part. 

Kighthly. That out of the remainder of such moneys the trustees 
shall pay in rateable proportion the balance of all debts for which 
the said party of the first part shall become liable to any railroad 


companies for transportation of express matter after the date of 


this deed ana on or before the first day of November next, after 
first applying to said debts the net proceeds according to the said 
party of the first part from such transportation, such net proceeds 
being what may remain of the compensation received for. such 
transportation after paying the current expenses of the business, 
and notwithstanding anything hereinbefore contained, the said 
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party of the first part shall have a right to receive all tolls and 
compensations accruing for the transportation of express matter 
not yet delivered to consignees, or not yet transported, although 
under existing contracts. 

Ninthly. That out of the remainder of the moneys which shall 
arise and come to the possession of the trustees under this deed, 
they shall pay (so far as such remainder shall be sufficient) all other 
debts and liabilities of the said party of the first part now existing 
in rateable proportion, so far as such debts and liabilities shall be 
made known to the trustees, within ten monthe after the date of 
this deed, or before they shall have distributed any money under 
this ninth clause. 

Tenthly. That any moneys remaining in the hands of the trustees 
herein named, after satisfying the foregoing trusts, shall be paid to 
said party of the first part. 

In testimony whereof, Joseph E. Johnston, President of the said 
National Express and Transportation Company, by virtue of 
authority in him vested by an order and resolution of the Board of 
Directors of said Company, hath affixed the common seal of said 
corporation to this deed, as the act and deed of said corporation ; 
and, as evidence thereof, he also subscribes his name hereto the 
day and year above written. 


rL. 8.] J. E. JOHNSTON, 


President, &c. 


City or Ricumonp—Siale of Virginia: 


I, Roger J. Page, a notary public for the corporation aforesaid, 
in the State of Virginia, do certify that Joseph E. Johnston, Presi- 
dent of the National Express and Transportation Company, whose 
name is signed to the writing above, bearing date September 20th, 
1866, has acknowledged the same before me in my corporation 
aforesaid. 

Given under my hand this 20th day of September, A. D. 1866. 


Signed, ROGER J. PAGE, N. P. 
Signed, J. E. JOHNSTON. 


City of Richmond, to-wit : 


In the office of the court of hustings of the said city the 21st day 
of September, 1866— 


This deed was presented, and with the certificate annexed, 
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court. For your complainant is advised, and insists, that the trusts 
of said deed, whatever they may be, will not be permitted to fail 
because either of the absence, non-residence, recusancy, death, or 
other default or dissability of said trustees, or of any of them, and 
that if necessary or proper for the protection and realization of the 
rights of the creditors of said corporation, al! of the property and 
estate of every kind of the said corporation, which has long ceased 
to exercise its franchises or to do business, will, as a trust fund for 
the payment of the corporate debts, be directed to be conveyed (by 
a commissioner appointed for that purpose) either to a new trustee 
eo nomine, or to such receiver or receivers as the court may appoint, 
who shall be clothed with full powers to collect all the assets of the 
corporation, and be required to bring the proceeds into court for 
the satisfaction of the corporate creditors. 

And your complainant is further advised and insists, that if upon 
due requirement thereto the said company should further fail to 
make such assessment upon its stockholders as may be necessary 
to pay its corporate debts, it will be within the rightful jurisdiction 
and province of this honorable court, in furtherance of justice, to 
order and require such assessment to be made under its direction 
by one of its master commissioners, or otherwise, and the said 
assessment to be collected by due legal process and applied to the 
payment of said debts. 

Your complainant is advised that such a course is within the 
legitimate jurisdiction and established practice of a court of equity, 
and certainly the circumstances of this case call strongly for the 
vigorous exercise of all necessary powers of remedial relief. 


Said corporation, national in mame, but southern in its origin 
and affinities, set out on its career in the fall of 1865 with the most 
brilliant and ambitious prospects. By many, perhaps by most, in- 
deed, who subscribed for its stock, it was thought to bea great 
money-making scheme, and it did not hesitate to incur a large in- 
debtedness in the establishment and carrying on of its business. 
This, in great part, it was enabled to do by the warm sympathy, 
good wishes and hearty co-operation of many of the worthiest, 
most intelligent and patriotic citizens and institutions of the land, 
from whom it received encouragement and credit in a liberal man- 
ner. And such, in fact, was the reality and the promising outlook 
of its large and prosperous business that, as appears by the said 
original bill, only a small part of the subscriptions to the capital 
stock was called for or paid in. But by the most unbusinesslike 
and culpable negligence and mismanagement, the great and useful 
enterprise was suffered to fall through in November, 1866, and its 
numerous friends and creditors—many of them creditors because 
friends were left in the lurch, and have been permitted to remain 
so ever since; nay, while the company has, as above stated, itself 
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done nothing towards the payment of ite debts, but the execution 
of the deed of trust aforesaid, the said trustees in said deed have 
wholly failed and refused to execute the provisions of said deed, 
though often requested thereto by the said W. W. Glenn and other 
creditors of the said company. 

Among the claims against the said company it is believed that 
there are none more meretorious than that of the said Glenn, 
which is for money paid as endorser for said company and for 
money lent, &c. Your complainant herewith files a complete tran- 
script of the record in the case of the said Glenn against the said 
company in the superior court of Baltimore city, in the state of 
Maryland, in which the said judgment mentioned in the said origi- 
nal bill was obtained, which transcript is marked “ R,” and is 

rayed to be taken as part of this amended and supplemental bill. 

he said judgment, as will be seen by an inspection of said record, 
was founded upon three several negotiable notes, made by the said 
company, and endorsed and paid by the said Glenn, after due pro- 
test of the same, and an account for money lent, &c., which said 
notes and account are duly set forth in said transcript, and proof 
of which said original causes of action will be furnished if re- 
quired. 

In consideration whereof your complainant prays that the said 
National Express and Transportation Company and the other per- 
sons mentioned as parties defendant in said original bill (with the 
exception of the said M. G. Harman, who is dead,) pamely, Wil- 
liam H. Perot, of Baltimore, Maryland, president of said com- 
pany; William Devries and D. J. Foley, of Baltimore, Maryland ; 
Joseph R. Anderson, of Richmond, Virginia; F. P. Zimmerman, 
of Augusta, Georgia; J. Carter Mowbray, of Washington, D. C.; 
William H. Webb, of New York, and Lorenzo Norvell, of Lynch- 
burg, Virginia, who are directors of said company. M. B. Poi- 
teaux, of Richmond, Virginia, cashier and treasurer of said com- 
pany, and John Blair Hoge, of West Virginia, and Joho J. Kelly, 
of New York, surviving trustees in said deed of trust in the pro- 
ceedings mentioned, and, if deemed necessary or proper, John W. 
Wright, sheriff of the city of Richmond, and as sach administra- 
tor of said C. Oliver O’ Donnell, dec’d, late one of the trustees in 
said deed, may be made parties defendant to this amended and 
supplemental bill, the said non-residents of the state of Virginia, 
by an order of publication duly made, and may be required to 
answer the same and said original bill; that the said claims of the 
said W. W. Glenn and other creditors of said company may be 
established and decreed to be paid; that all of the prayers in said 
original bill contained may be granted, as if the same were herein 
repeated ; that the said trustees, John Blair Hoge and J. J. Kelly, 
may be required to deliver op and surrender to this court all of 
the books of said company of every kind and description that came 
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into their hands or into the hands of either of them; that the said 
trustees be removed from office, and if necessary another trustee, 
or other trustees, may be substituted in their place and stead, and 
the property and estate embraced in said deed of trust be conveyed 
to such substituted trustee or trustees, or to such receiver or re- 
ceivers as may be appointed by the court; that all proper process 
may issue; that all proper orders and decrees may be made, and 
that all such other, further and general relief may be granted to 
your complainant and to the other creditors of the said National 
Express and Transportation Company as the nature of the case 
may require and to equity may seem meet, and he will ever pray, 


&e. 
JOHN HOWARD, p. q. 
Exursit “RR,” with AMENDED AND SUPPLEMENTAL BILL. 


STaTE OF Marytanp—City of Baltimore—set : 


At a session of the superior court of Baltimore city, in the eighth 
judicial circuit of the state of Maryland, begun and held at the 
court-house, in the city of Baltimore, in and for the city aforesaid, 
on the second Monday of May (being the ninth day of the same 


month), in the year of our Lord one thousand eight hundred and © 


seventy. 


Present: The Honorable George W. Dobbin, associate judge of 
the supreme bench of Baltimore city, assigned to and presiding in 
the superior court of Baltimore city. 


AUGUSTUS ALBERT, Esq., Sheriff. 
GEORGE ROBINSON, Clerk. 


Among other were the following proceedings, to-wit: 


William W. Glenn, : Plaintiff, 


vs. 
The National Express and Transportation Company, Defendant. 


Be it remembered, that heretofore, to-wit: On the twenty-ninth 
day of April, in the year of our Lord one thousand eight hundred 
and sixty-nine, the said William W. Glenn, by Charlies Marshall and 
William A. Fisher, Esqrs., his attorneys, prosecuted and sued forth 
out of the court here the writ of the state of Maryland of spm- 
mons, directed to the sheriff of Baltimore city in the words and of 
the tenor following, to-wit: 


een ne eee ane 
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Writ or Summons, 
[L. 8.] Baltimore city, to-wit: 
Srate or MaryLannd: To the Sheriff of Baltimore city—Greeting: 


You are hereby commanded to summon The National Express 
and Transportation Company, a body politic and corporate of the 
state of Virginia, and late holding and exercising franchise in the 
state of Maryland, of Baltimore city, to appear before the superior 
court of Baltimore city, to be held at the court-house, in the same 
city, on the second Monday of May next, to answer an action at 
the suit of William W. Glenn, and have you then and there this 
writ. 

Witness the Hon’able T. Parkin Scott, chief judge of the 
supreme bench of Baltimore city, the 11th day of January, 1869. 


Issued 29th day of April, 1869. , 
| GEO. ROBINSON, Clerk. 


And the said plaintiff, at the same time of bringing bis action 
aforesaid, declared against the said defendant, and at the same time 
also filed therewith an affidavit with three promissory notes, three 
protests and account, which declaration, promissory notes, pro- 
tests, accounts, and affidavits, are in the words, figures, and tenor 
following, to-wit : 


- Dgciaration. 
In the Superior Court of Baltimore City. 
Baltimore city, to-wit: 


William W. Glenn, by Marshall and Fisher, his attorneys, sues 
the National Express and Transportation Company, late a body 
politic and corporate of the state of Virginia, and late holding and. 
exercising franchises in the state of Maryland: 


1. For money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant. 

2. Work done and materials provided by the plaintiff for the 
defendant at its request. 

8. Money lent by the plaintiff to the defendant. 

4. Money paid by the plaintiff for the defendant at its request. 

5. Money received by the defendant for the use of plaintiff. 

6. Money found to be due from the defendant to the plaintiff on 
accounts stated between them. 
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7. That the defendant on the twenty-eighth day of April, 1866, 
by its promissory note, now over-due, promised to pay to the plain- 
tiff, or order, $5,000, at the Bank of Commerce, Baltimore, Mary- 
land, four months after date, but did not pay the same. 

8. That the defendant by its other promissory note, now over-due, 


on the ninth day of August, 1866, promised to pay to the order of 


Benjamin F. Ficklin $10,660.00 without offset, at the Bank of 
Commerce, in Baltimore, on or before the 6th day of April, 1867, 
and the said Benjamin F. Ficklin endorsed the same to the plain- 
tiff, but the defendant did not pay the same. 

9. That the defendant by its other promissory note now overdue, 


on the 9th day of August, 1866, promised to pay to the order of 
Benjamin F. Ficklin $10,843.34, without offset, at the Bank of 


Yommerce in Baltimore, on or before the sixth day of August 
1857; and the said Benjamin F. Ficklin endorsed the same to the 
plaintiff, but the defendant did not pay the same. 

And the plaintiff claims $50,000. 


MARSHALL & FISHER, 
Attorneys for plaintiff. 


Promissory NOTES AND PROTESTs. 


Richmond, Va., April 28th, 1866. 
$50,000. 


[United States $5 internal revenue stamp. ] 


Four months after date we promise to pay to W. W. Glenn or 
order, without offset, five thousand dollars. 

Negotiable and payable at the Bank of Commerce, Baltimore, 
Md. 
Value received. 


NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 


By J. E. JOHNSTON, Prest. 


Endorsed: 


. W. GLENN, 
2 H. ALLEN, Teaneuver. 
. R. GLENN. 
. W. GLENN, 
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Baltimore, August 9, 1866. 
$10,843.34. 


(U.8. 8S. Int. Rev. conveyance, five dollars and sixty cents. } 


On or before the 6th day of August, 1867, the National Express 
and Transportation Company will pay at the Bank of Commerce 
in Baltimore to the order of Benjamin F. Ficklin, ten thousand 
eight hundred and forty-three dollars and 34 cents without offset, 
for value received. 


NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 
By M. G. HARMAN, Vice-President. 


Endorsed : 


B. F. FICKLIN. 
W. W. GLENN. 


Unitep States or AmMEertca—Siale of Maryland, to wit : 


On this day, the ninth of August, in the year of our Lord 
eighteen bended and sixty-seven, at the request of Bank of Com- 
merce, Baltimore, Md., bearer of the original promissory note, 
whereof a true copy is above written, I, Joseph T. Atkinson, 
notary public, by letters patent, under the great seal of the State of 
Maryland, commissioned and duly qualified, residing in the city of 
Baltimore, in the State aforesaid, presented the said promissory 
note at the Bank of Commerce and demanded payment. Received 
for answer, ** No funds.” 


[ Comptroller’s seal. | 


Wherefore, I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against 
the maker and endorser of the said promissory note, as all others 
whom it may concern, for exchange, re-exchange, and all costs, 
charges, damages, and interests suffered and to be suffered for want 
of payment of the said promissory note. 

Thus done and protested, at the city of Baltimore aforesaid; and 
on the same day I addressed written notices to the endorsers of the 
said promissory note, informing them that it had not been paid, 
payment therefor having been demanded and refused, and that they 
would be held responsible for the payment thereof. 
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Sent notices to M. G. Harman, V. P. Nat. Ex. & Trans. Co., the 
maker, and B. F. Ficklin, the first endorser, by depositing them in 
Baltimore post-office, directed to them at Staunton, Va. 

Left notices for W. W. Glenn, the last endorser, and Thomas G. 
Pratt, receiver, Nat. Ex. & Trans. Co., at their places of business 
in this city. 

In testimony whereof, I have hereunto set my hand and affixed 
my seal notarial the day and year aforesaid. 


[L. 8.] JOSEPH T. ATKINSON, 
Notary Public. 
Protest, $2 00 
U. 8. tax, 25 
Postage, 6 
$2 31 


[United States 25c. Int. Rev. Stamp—Certificate. ] 


Baltimore, Aug. 9, 1866. 
$10,660. 

On or before the 6th day of April, 1867, the National Ex- 
press and Transportation Company will pay at the Bank of Com- 
merce, in Baltimore, to the order of Benjamin F. Ficklin, ten 
thousand six hundred and sixty dollars, without offset, for value 


received. 
: NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 


By M. G. HARMAN, Vice-President. 


Endorsed : 
BF. FICKLIN, 
W. W. GLENN. 
[One $5, one 25c., two 5c. United States Int. Rev. Stamps. ] 
April 9th, 1867. 


Protested for non-payment. 
L. WARREN, N. P. 


PROTEST. 
Baltimore, August 9th, 1866. 


$10,660. 
On or before the 6th day of April, 1867, the National 
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Express and Transportation Company will pay at the Bank of 
Commerce, in Baltimore, to the order of Benjamin F. Ficklin, ten 
thousand six hundred and sixty dollars, without offset, for value 


received. 
NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 


By M. G. HARMAN, Vice-President. 


Endorsed: 
B. F. FICKLIN, 
W. W. GLENN. 


[One $5, one 25c., two 5c. United States Int. Rev. Stamps. ] 
Unirep States or America—State of Maryland, to-wit: 


On this day, the 9th of April, in the year of our Lord eighteen 
hundred and sixty-seven, at the request of the Bank of Commerce 
of Baltimore, bearer of the original promissory note, whereof a 
true copy is above written, I, Leander Warren, notary public by 
letters patent, under the great seal of the state of Maryland, com- 
missioned and duly qualified, residing in the city of Baltimore, in 
the state aforesaid, presented the said promissory note at the Bank 
of Commerce in Baltimore, and demanded payment, was answered, 
“No funds.” 


[Comptroller’s seal. | 


Wherefore, I, the said notary, at the request aforesaid, have pro- 
tested and by these presents do solemnly protest, as well against 
the makers and endorsers of the said promissory note as all others 
whom it may concern, for exchange, re-exchange, and all costs, 
charges, damages and interests suffered and to be suffered, and to 
be suffered, for want of payment of the said promissory note. 

Thus done and protested, at the city of Baltimore aforesaid; and 
on the same day I addressed written notices to the endorsers of 
said promissory note, informing them that it had not been paid, 
payment therefor having been demanded and refused, and that 
they would be held responsible for the payment thereof. And 
left notices for the Nat. Ex. and Transportation Company with 
Thomas G. Pratt, Esq., receiver, and for the last endorser at his 

lace of businees. Mailed notice: for the firat endorser directed to 

nj. F. Ficklin, Esq., Richmond, Va., and also mailed notice for 

M. G. Harman, Esq., Vice-President, directed to him at Staunton, 
Va., the same day. 
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In testimony whereof, I have hereunto set my hand an affixed 
my seal notarial the day and year aforesaid. 


[L. 8.] LEANDER WARREN, 
Notary Public. 


Protest, $2 00 
U. S. tax, 25 
Postage, 6 

$2 31 


[One 25c. U. S. Int. Rev. Stamp. ] 


Baltimore, Aug. 9th, 1856. 


$10,843.34. 
On or before the 6th day of August, 1867 the National, 


Express and Transportation Company will pay at the Bank of 
Commerce in Baltimore to the order of Benjamin F. Ficklin, ten 
thousand eight hundred and forty-three dollars and 34 cents with- 


out off-set, for value received. 


NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 


By M. G. HARMAN, Vice-President. 


Endorsed: 

B. F. FICKLEN, 

W. W. GLENN. 
[One $5; one 25c.; two 5c.; five 2c. United States Int. Rev. 

Stamps. | 

Baltimore, August 6th, 1867. 
Protested for non-payment. 
JOSEPH T. ATKINSON, N. P. 
Baltimore, August 6th, 1867. 
Prostested for non-payment. 
JOS. T. ATKINSON, N. P. 
Baltimore, Aug. 9th, 1866. 


$10,843.34. 
On or before the 6th day of August, 1867, the National 
Express and Transportation Company will pay at the Bank of Com- 
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merce in Baltimore to the order of Benjamin F., Ficklin, ten thou- 
sand eight hundred and forty-three dollars and thirty-four cents, 
without offset, for value received. 


NATIONAL EXPRESS AND 
TRANSPORTATION COMPANY, 


By M. G. HARMAN, Vice-P. esident. 


Endorsed: 
B. F. FICKLIN, 
W. W. GLENN. 


[1 U. 8. Stamp for 5 dollars; 1, 25 cents; 2, 5 cents; 5, 2 cents. ] 


United Siates of America, 
State of Maryland, to-wit: 


On this day, the sixth of August, in the year of our Lord, 
eighteen hundred and sixty-seven, at the request of the cashier 
of the Bank of Commerce, bearer of the original promissory note, 
whereof a true copy is above written, I, Joseph T. Atkinson, no- 
tary public, by letters patent, under the great seal of the state of 
Maryland, commissiond and daly qualified, residing in the city 
of Baltimore, in the state aforesaid, presented the said promissory 
note at the Bank of Commerce in this city and demanded pay- 
ment. Received for answer: *“* No funds.” 


[Comptroller’s seal. | 


Wherefore, I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, as well against 
the maker and endorsers of the said promissory note, as all others 
whom it may concern, for exchange, re-exchange, and all costs 
charges damages and interests suffered, and to be suffered for want 
of payment of the said ——s note. 

hus done and protested, at the city of Baltimore aforesaid. And 
on the same day I addressed written notices to the endorsers of 
the said promissory note, informing them that it had not been 
paid, payment therefor having been demanded and refused, and 
that they would be held responsible for the payment thereof. 
Sent notice to National Express and Transportation Company by 
M. G. Harman, Vice-Pres’t, maker, and F. Ficklin, first endorser, 
by depositing the same in the Baltimore post-office, directed to 
them respectively at Staunton, Va. Left notice for W. W. Glenn, 
last endorser, at his place of business in this city. 
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In testimony whereof I have hereunto affixed my seal notarial, 


the day and year aforesaid. 
[L. 8.] JOSEPH T. ATKINSON, 
Notary Public. 


Protest, $2 00 
U. 8S. tax, 25 
Postage, 6 

$2 31 


[United States 25c. Int. Rev. stamp. | 
ACCOUNT. 


National Express and Transportation Company, Dr., 


To W. W. Glenn. 


1866. 
June 5—To paid company as loan, $5,000 00 
To paid New York Daily News, advertising, 25 20 
11—To paid company as loan, 5,000 00 
15—To paid company as loan, 6,500 00 
$16,525 20 
To interest on Ist payment, 
$5,000, to 23d Sept., 1867, 
lyr. 3m. 18 d., $390 00 
To interest on 2d payment, 
$5,000, to 23d Sept., 1867, 
1 yr. 3 m. 12 d., 885 00 
To interest on 3d payment, 
$6,500, to 23d Sept., 1867, 
lyr. 3m. 8 d., 496 17 
1,271 17 
$17,796 37 
Amt. due Sept. 23d, 1867, 
1867. 


Sept. 283—By rec’d of G. W. Phillips, 
U. 8S. Marshall, proceeds 
‘sales in Glenn vs. N. E. & 
Tr. Co., Washington at- 
tachment, $3,567 12 
Less am’t paid and retained 
for horse feed and service 
rendered by J. Carter Mow- 


and Transportation Company and others. 27 

bray, att’y for National E. 

& Tr. Co., 854 00 

$3,213 12 
By rec’d of company for ad- 
vertising, 25 20 
we 8,238 32 
$14,558 05 
To interest from Sept. 23d, 
1867, to Oct. 15, 1867, 22d., 53 38 
$14,611 43 
Oct. 15—By rec’d of Thos. G. Pratt, 

receiver, this amount au- 

dited account of Glenn vs, 

N. E. & Tr. Co., to claim of 

W. W. Glenn, $5,390 77 

Less sheriff’s costs, 204 27 

5,186 50 
Amount due Oct. 15th, 1867, $9,424 93 
To interest to April 26th, 

1869, 1 yr., 6m., 11 d., 865 52 
Amount forward, $10,290 45 
Amount bro’t forward, $10,290 45 

1866. 
Aug. 81—To paid note at Bank Com- 
merce, J. E. Johnston, 
res’t, N. E. & Tr. Co. for 
. W. Glenn, dated Rich- 
mond, Va., April 28th, at 
4 mo., due Aug. 28-31, $5,000 04 
To interest to April 26-29, 
2 yr., 7 m., 26 d., 796 67 
a 5,796 67 
$16,087 12 
To am’t note of National Ex- 
press and Transportation 
Co. by M. G. Harman, vice- 
resident, for Benjamin F. 
icklin, and endorsed b 
W. W. Glenn, dated Balti- 
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more, August 9, 1866, pay- 

able on or before April 6, 

67, at Bank of Commerce, 

in Balt’o, and protested for | 

non-payment, $10,660 00 
To paid protestation note, 2 31 
Interest on am’t of note, 

$10,660, from April 9th, 

1867, to April 26th, 1869, 

2 yrs., 17 ds., 1,309 40 


11,971 71 


$28,058 83 


To am’t of note of National 

Express and Trans. Co., by 

M. G. Harman, vice-presi- 

dent, for Benj. F. Ficklen, 

and endorsed by W. W. 

Glenn, dated Baltimore, 

Aug. 9th, ’66, payable on or 

before Aug. 6, ’67, at Bank 

of Commerce,in Baltimore, 

and protested for non-pay- 

ment, 10,843 34 
To paid protest note, 4 62 
To interest on am’t of note, 

$10,843.34, from Aug. 9, 

67, to April 26th, 1869, 1 . 

yr., 8 mo., 17 d., 1,115 05 
11,963 01 


$40,021 84 


mmm erm 


AFFIDAVIT. 
StaTE OF Marytanp—City of Baltimore, to-wit: 


I hereby certify that on this twenty-sixth day of April, 1869, be- 
fore me, the subscriber, a justice of the peace of said state, in and 


for the city aforesaid, personally appeared William W. Glenn, and . 


made oath on the Holy Evangely of Almighty God, that there is 
justly due and owing by the National Express and Transportation 
Company, the defendant within named, to him, the plaintiff in 
this cause, on the annexed account and notes, the sum of forty 
thousand and twenty-one dollars and eighty-four cents (including 


- 
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interest to this 26th day of April, 1869) over and above all dis- 
counts, to the best of his knowledge and belief. 


GEO. McCAFFRAY, J. P. 


A copy of which said declaration was made and sent with the 
said writ to the sheriff of the city aforesaid thereon endorsed: So 
served on the defendant with the writ. 


At which mentioned second Monday of May, in the year afore- 
said, being the day of the return of the foregoing writ, comes 
into court here the said plaintiff by his attorneys aforesaid, and 
the sheriff of Baltimore city aforesaid, to-wit: John W. Davis, 
gentleman, to whom the foregoing writ was in form aforesaid 
directed, makes return thereof to the court here thus endorsed, 
to-wit: 


“Summoned by service on William H. Perot, President. Copy 


left. 
“JOHN W. DAVIS, Sheriff.” 


And the said defendant being called, appears in court here by 
Jobn Stewart and J. Blair Hoge, Esqrs., ite attorneys. 

And thereupon,.in pursuance of the statute in such case made 
and provided, further day is given to the said defendant at any 
time before the second Monday in June next to file a plea, etc., or 
judgment by default will be rendered against it. 

The same day is given to the said plaintiff then and there, &c. 

At which said second Monday of June, in the year aforesaid, 
came into court here the said plaintiff by his attorneys aforesaid. 

And the said defendant comes not, but makes default. 

Therefore it is considered by the court here that the said plain- 
tiff recover against the said defendant. 

But because it is unknown to the court here what damages the 
said plaintiff hath sustained, a day is given to the said parties be- 
fore the court here, on the second Monday in September next, to 
inquire of and assess the damages which the said plaintiff hath 
sustained by reason of the premises. 

At which said second Monday of September, in the year afore- 
said, come into court here the said plaintiff by hie attorneys afore- 
said, but the said defendant comes not. 

And because it is still unknown to the court here what damages 
the said plaintiff hath sustained, a further day is given to the said 


parties, before the court here on the second Monday of See 
i 


next, to inquire of and assess the damages which the suid plaint 
hath sustained by reason of the premises. 
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At which said second Monday of January, in the year of our 
Lord eighteen hundred and seventy, come again into court here 
the said plaintiff by his attorneys aforesaid, but the defendant 
comes not. 

And because it is still unknown to the court here what damages 
the said plaintiff hath sustained, a further day is given to the said 
parties, before the court here on the second Monday in May next, 
to inquire of and assess the damages which the said plaintiff hath 
sustained by reason of the premises. 

And now at this day—to-wit: the said second Monday of May, 
in the year last aforesaid, come again into court here the said 
plaintiff by his attorneys aforesaid. 

But the defendant comes not. 

Thereupon the said plaintiff, by his attorneys aforesaid, prays 
that the court assess his damages. 

Whereupon the court here assess the damages of the said plain- 
tiff on account of the premises and file in said cause the following 
order—to-wit : 


ORDER OF CouURT. 
Filed 24th June, 1870. 
W. W. Glenn 
vs. 


National Express and 
Transportation Co. 


In the superior court of Baltimore city. 


Judgment by default, June 8, 1869. 


Upon legal and satisfactory proof of the correctness and amount 
of the claim for which the above suit was brought, being produced 
to the court, it is ordered, this twenty-fourth day of June, 1870, 
that the judgment, by default in this cause, be extended for $42,531 
dollars 31 cents, damages assessed by the court. 


.GEORGE W. DOBBIN. 


Therefore it is considered by the court here, that the said plain- 
tiff recover against the said defendant as well the sum of forty-two 
thousand five hundred and thirty-one dollars and thirty-one cents, 
with interest from the twenty-fourth day of June, eighteen hundred 
and seventy, as the sum of eight dollars and sixty-five cents, for 
his cost and charges by him about his suit in this behalf laid out 
and expended. And the said defendant in mercy, &c. And-the 
said plaintiff have thereof his execution, &c. 


and Transportation Company and others. 


MBMORANDUM. 


Final judgment was rendered in this case on the 24th June, 1870, 
for the plaintiff for $42,531.31, the damages assessed by the court, 
with interest from the 24th day of June, 1870, and costs. 

Costs, $8.65. 


STaTE OF MaryLanp—Cily of Baltimore, set: 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify that the aforegoing is a full, true, and entire 
transcript, taken from the record and preceedings of the said court 
in the therein entitled cause. 


In testimony whereof, I hereunto set my band and affix the seal 
of the superior court of Baltimore city aforesaid, on this first day 
of July, eighteen hundred and seventy-nine. 


. [Seal.] F. A. PREVOST, Clerk. 


Maryland, set: 


I, George W. Dobbin, associate judge of the supreme bench of 
Baltimore city, assigned to and presiding in the superior court of 
Baltimore city, and the eighth judicial circuit of said state, do cer- 
tify that the foregoing attestation of Francis A. Prevost, clerk of 
the said superior court of Baltimore city, is in dae form and by the 
proper officer. 

Given under my hand at the city of Baltimore, this first day of 
July, in the year one thousand eight hundred and seventy-nine. 


GEORGE W. DOBBIN. 


State oF MaryLaNnD—-City of Baltimore, sect: 


I, Francis A. Prevost, clerk of the superior court of Baltimore 
city, do hereby certify, that the Honorable George W. Dobbin, who 
has certified and signed the above attestation, was, at the time of 
so doing, presiding judge of the superior court of Baltimore city, 
in the eighth judicial circuit of the state of Maryland, duly com- 
missioned and qualified; and that to all acts done by him in that 
capacity, full faith and credit are due and ought to be given, and 
that his signature thereto is genuine. 

In testimony whereof, 1 hereunto subscribe my name, and affix 
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generally, and the same is in the words and figures following, 
to-wit: 


ANSWER OF M. B. Porrtavx. 


To tHe Hon. E. H. Firzaven, 
Judge of the Chancery Court of the City of Richmond: 


The answer of M. B. Poitiaux, one of the defendants in a suit 


now before your honor, John W. Wright, sheriff of the citv of 


Richmond, and as such administrator of W. W. Glenn, deceased, 
who sues, &c., &c., against The National Express and Transporta- 
tion Company, W. H. Perot, M. B. Poitiaux, and other defendants, 

For answer, your respondent would say, that he was the cashier 
of the first division of the said National Express and Transporta- 
tion Company, his office being in the city of Richmond at the time 
of the conveyance executed by the said National Express Company 
to John J. Kelly, John Blair Hoge, and Columbus O. O’Donnell, 
trustees That he had been cashier as aforesaid for some four or 
five months previously; that the said first division comprised the 
states of Virginia, North Carolina, part of South Carolina, and 
Bristol, Tennessee; that the said National Express and Transporta- 


tion Company is in debt to your respondent as of the 31st day of 


January, 1867, in the sum of three hundred dollars, for arrearages 
of his salary due and unpaid; and in the further sum of twenty- 
seven dollars and twenty-five cents, for monies advanced by him to 
pay sundry petty expenses in the oflice of the company, and which 
have never been refunded to him; that he has no books and papers 
in his possession belonging to the said Express and Transportation 
Company; that he does not know anything about the transactions 
of the said trustees, nor in whose possession the books and papers 
now are, or what has become of them; that he is not now, nor ever 
was, a stockholder in the said National Express and Transporta- 
tion Company. And, having fully answered, prays to be hence 


dismissed, &c. 
M. B. POITIAUX. 


State or Virernra—Cily of Richmond, to-wit: 


This day personally appeared before me, J. L. Williams, a notary 
public in and for the city aforesaid, M. B. Poitiaux, and made oath, 
in due form of law, that the statements made in the foregoing 


answer are true. 
Given under my hand this 30th day of August, 1879. 


J. L. WILLIAMS, 
Notary Public. 


— i — 
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And the subpcenas having been returnea executed on Joseph R. 
Anderson, M. B. Poitiaux, The National Express and Transporta- 
tion Company, and Lorenzo Norvell, and these defendants, except 
M. B. Poitiaux, failing to appear, it was ordered that unless they 
should appear at the then next rales and plead, answer or demur 
to the plaintiff’s bills the same would be taken for confessed as to 
thera and the matters thereof decreed accordingly. And the cause 
was continued for proof of the publication and posting of the 
order heretofore made in this cause, as to the non-resident defend- 
ants. 


And at another day—to-wit: At rules held in the clerk’s office 
of the said court on the last Monday in September, 1879: 


The defendants, Joseph R. Anderson, The National Express and 
Transortation Company, and Lorenzo Norvell, still failing to ap- 
pear, plead, answer, or demur to the plaintift’s original and 
amended and supplemental bills, the same were taken for con- 
feased, and, on motion of the plaintiff by connsel, the cause was 
set for hearing as to them and M., B. Poitianx. And the cause 
was continued for proof of publication and posting of the order 
heretofore made, as to the non-resident deféndants. 


And at another day—to-wit: In the clerk’s office of the said 
court, on the 6th day of October, 1879: 


Proof of the publication and posting of the order made herein 
on the 4th day of August, 1879, and also of the subpena in 
chancery issued herein on the 5th day of August, 1879, having 
been filed, on motion of the plaintiff’s counsel the cause was set 
for hearing as to all the defendants. 


Tue COMMONWEALTH OF VIRGINIA, 
To the Sheriff of the City of Richmond, Greeting: 


We command you that you summon the National Express and 
Transportation Company, Wm. H. Perot, William Devries, D. J. 
Foley, Joseph R. Anderson, F. P. Zimmerman,J. Carter Mowbray, 
William H. Webb, Lorenzo Norvell and M. B. Portiaux, Jobn Blair 
Hoge and John J. Kelly, trustees, to appear at the Clerk’s office of 
the Court of Chancery of the city of Richmond, at the rules to be 
beld for the said Court on the first Monday in September, 1879, to 
answer original, amended and supplemental Bill in Chancery, ex- 
hibited against them in our said Court by John W. Wright, Sheriff 
of the City of Richmond, and as such administrator of W. W. 
Glenn, deceased, who sues on behalf of himself and such* other 
creditors of the National Exprese and Transportation Company. 
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And have then there this writ. Witness, Benjamin H. Berry, 
Clerk of our said Court, at the Courthouse, the 5th day ot August, 
1879, and in the 103d year of our foundation. 


BENJ. H. BERRY. 
A copy—Teste, 
Bens. H. Berry, Clerk. 


In the Clerk’s office of the Chancery Court of the city of Rich- 
mond, the 29th day of September, 1879, John A. Meanley this day 
made oath before me that he did, on the first day of September, 
1879, that being the first day of the September term of the Hust- 
ings Court of said city, post a copy of the annexed order of publi- 
cation at the front door of the new City Hall, in which said Hust- 
ings Court holds its sessions. 


J. T. POINDEXTER, Dep. Clerk. 


I hereby certify that the summons hereto attached of Berry, 
Clerk of Court, in suit of Wright vs. National Transportation Co. 
and others, was published in “The State’? newspaper once a week 
for fqur weeks, the first insertion being on the 5th day of August, 
1879. 

JNO. HAMPDEN CHAMBERLAYNE, Ed’r, &c. 
CHAMBERLAYNE & BEIRNE, Ed’rs and Prop’rs. 


Virainta—In the Clerk’s office of the Chancery court of the city 
of Richmond, August 5, 1879, in vacation: 


John W. Wright, Sheriff of the city of Richmond, and 
as such administrator of W. W. Glenn, deceased, 
who sues on behalf of himself and other creditors of 
the National Express and Transportation Company, Plaintiffs, 
against 
The National Express and Transportation Company, 
W. H. Perot, William Devries, D. J. Foley, Joseph 
R. Anderson, F. P. Zimmerman, J. Carter Mowbray, 
William H. Webb, Lorenzo Norvell, M. B. Portiaux, 
John Blay Hoge and John J. Kelly, trustees, Defendants. 
In chancery, on original, amended and supplemental bill. 


The object of this suit is to obtain a construction and enforce- 
ment of the deed of trust, in the proceedings mentioned, from the 
National Express and Transportation Company to the defendants, 
John Blair Hoge and John J. Kelly and another; to remove said 
Hoge and Kelly as trustees in said deed, and to subject all of the 
property, estate and rights of every kind of said Company to the 


a 
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payment of the debts of the plaintiff and other creditors of said 
Company, and in furtherance thereof to appoint a receiver or re- 
ceivers with due powers to collect and make available such pro- 
perty, estate and rights. And affidavit having been made and filed 
that the defendants , Wm. H. Perot, William Devries, D. J. Foley, 
F. P. Zimmerman, J. Carter Mowbray, William H. Webb, John 
Blair Hoge and John J. Kelly, are non-residents of the State of 
Virginia, it is ordered that they appear here within ene month 
after due publication hereof, and do what is necessary to protect 
their interests herein. 


A copy—Teste, 
BENJ. H. BERRY, Clerk. 
Joun HowarbD, p. q. , 


I hereby certify that the notice hereto attached of Benj. H. Berry, 
clerk, Joby Howard, p. q., in suit of Wright, adm’r, vs. The 
National Express and Trenepertsting Co. and others, was published 
in “ The State” newspaper once a week for four weeks, the first 
insertion being on the 6th day of August, 1879. 


RICHARD F. BEIRNE, Editor, &c., 
for CHAMBERLAYNE & BErrng, 
Owners and Editors of “ The State.’’ 


In the clerk’s office of the Chancery court of the city of Rich- 
mond, the 29th day of September, 1879, John A. Meanley this day 
made oath before me that he did on the Ist day of September, 1879, 
that being the first day of the September term of the Hustings 
court of said city, post a copy of the annexed order of publication 
at the front door of the new City Hall, in which said Hustings 


court holds its session. 
J. T. POINDEXTER, Dep. Clerk. 


And at the same day—to-wit: At a Chancery Court of the city 
of Richmond, continued by adjournment and held for said city on 
the 6th day of October, 1879: 


Jobn W. Wright, sheriff of the city of Richmond, 
and as such administrator of W. W. Glenn, de- 
ceased, who sues on behalf of himself and other 
creditors of the National Express and Transporta- 
tion Co., Plaintiff, 
against 
The National Express and Transportation Co., W. H. 
Perot, Wm. Devries, D. J. Foley, Jos. R. Ander- 
son, F. P. Zimmerman, J. Carter Mowbray, W. H. 
Webb, Lorenzo Norvell, M. B. Poitiaux, John 
Blair Hoge, and John J. Kelly, trustees, Defendants, 
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This day this cause came on to be heard upon the original and 
amended bills taken for confessed as to all of the defendants, ex- 
cept M. B. Poitiaux and Joseph R. Anderson, upon the several 
answers of the said Poitiaux and Anderson (that of the said An- 
derson being this day filed by leave of court) with replications 
thereto, and exhibits filed, and was argued by counsel: 

On consideration whereof, it is adjudged, ordered and decreed, 
tbat one of the commissiouers of this court do inquire and report: 


1. An account of the debts due by the said defendant, the Na- 
tional Express and Transportation Company, and the priorities 
thereof, if any. 

2. An account of the assets of said defendant company. 

And such commissioner is directed to report specially any mat- 
ters deemed pertinent by him or which he may be required to state 
by any of the parties. 

Any party to the cause may be examined before such commis- 
siover, and all or any books, papers and documents of the said de- 
fendant company in the possession of any party may be called for 
and required to be produced. 


And it is further ordered that notice of the time and place of 


taking the said accounts be published once a week for four succes- 
sive weeks in the Sfafe newspaper published in the city of Rich- 
mond, and that such publication shall be equivalent to personal 
service of such notice on the parties to this cause. 


The answer of Joseph R. Anderson referred to in foregoing de- 
cree is in the words and figures following, to-wit: 


ANSWER OF Jos. R. ANDERSON. 


To tHe Hon. Epwarp H. Firzuven, 
Judge of the Chancery Court of the city of Richmond: 


The separate answer of Joseph R. Anderson, one of the defend- 
ants to an original, amended and supplemental bill of complaint 
exhibited against him and others in the Chancery Court of the 
city of Richmond by John W. Wright, sheriff of the said city, and 
as such administrator in Virginia of W. W. Glenn, dec’d, com- 
plainant. 

This respondent, reserving to himself the benefit of all just ex- 
ceptions to the said original, amended and supplemental bill, for 
answer thereto, or to so much thereof as’ he is advised that it is 
material he should answer, answer and says: that he does not ad- 
mit that he is a director in the National Express and Transportation 
Company, but that to the best of his kuowledge and belief be re 
signed the directorship of the company very soon after his elec- 
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tion thereto; that moreover he does not remember ever having 
acted in the capacity of director of the said company at a single 
one of its meetings. And he prays to be hence dismissed with his 
reasonable costs by him in this behalf expended, and he will ever 
pray, Xc. 

JOSEPH R. ANDERSON, 

Defendant. 
JAMES ALFRED JONES, 
J. F. T. ANDERSON, p. d. 


Viremnta—Cily of Richmond, to-wit: 


This day personally appeared before me, Tazewell Ellett, a no- 
tary public for the city and State aforesaid, Joseph R. Anderson, 
whose answer is above written, and made oath that the statements 
contained in the, said answer are true. 

Given under my hand this 6th day of October, in the year 1879. 


TAZEWELL ELLETT, N. P. 


And at another day—to-wit: At a Chancery Court of the city of 
Richmond, continued by adjournment and held for the said city, 
on the 6th day of November, 1879: 


John W. Wright, sheriff of the city of Richmond, 
and as such adm’r of W. W. Glenn, dee’d, who 
sues on behalf of himself and other creditors of the 


National Express and Transportation Company, Plaintiff, 
against 
The National Express and Transportation Co. and 
others, Defendants. 


This day came the Baltimore and Ohio Railroad Company, by 
John Howard, its attorney, and by leave of court filed its petition 
praying to be made a party co-plaintiff in the above entitled suit, 
upon the terms of sharing the costs and benefits of the same; and 
thereupon it is considered and ordered that the said Baltimore and 
Ohio railroad be, and it is hereby, made a party co-plaintiff in the 
said suit, and placed upon an equal footing as the original plaintiff 
therein; and it is further ordered that the claims of the said rail- 
road company be referred for inquiry and report to O. G. Kean, 
Esq., the master or commissioner having in charge the execution 
of the decree of this court of the 7th day of October, 1879, direct- 
ing an inquiry to be made of the debts and assets of the said de- 
fendant, The National Express and Transportation Company. 

The petition of the Baltimore and Ohio Railroad Co., referred 
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to in foregoing decree, is in the words and figures following, to- 
wit : 
Petition oF Batt. & Onto R. R. Co. 


W. W. Glenn — P, wae sues, &c., ) In the Chancery Court 
The National Express and Transportation { — city of Eich- 
Company and others, 


The petition of the Baltimore and Ohio Railroad Company, a 
company chartered by the State of Maryland, respectfully states 
that it is a creditor of the defendant, The National Express and 
Transportation Company, in the above entitled suit in two accounts, 


one for the sum of twenty-four hundred and seventy-four dollars - 


and forty-six cents ($2,474.46), with interest at the rate of seven 
per cent. per annum from the Ist day of March, 1866, wid oc omar 
the other for the sum of forty-oue thousand four hundred and 
thirty-two dollars and thirty-eight cents ($41,432.38), with like in- 
terest from the Ist day of January, 1867, until paid. Copies of 
which said accounts, marked respectively B. & O. R. R., No. 1, and 
B. & O. R. R., No. 2, are herewith presented and prayed to be 
taken and considered as parts of this petition, being accounts of 
transportation of freight, &c., by your petitioner over its road for 
the said defendant company. 

Your petitioner is informed that the above entitled suit isa 
creditor’s bill, filed against the said defendant company for the 
benefit of the plaintiff and such other creditors of the said de- 
fendant as may come in and pay a proportionate part of the costs 
and share the benefits of said suit, and that an account has been 
ordered by this honorable court, to be taken before one of its 
masters or commissioners in chancery, of the debts and assets of 
said defendant company. 

Your petitioner respectfully prays that it may be made a party 
plaintiff in said suit, and be placed upon an equal footing with the 
plaintiff upon the usual terms of sharing the costs and benetits of 
the suit, which your petitioner is willing to do; that its said 
claims may be established and paid; that they may be referred to 
the said master or commissioner for examination, proof and report; 
and that al] such other further and general relief may be granted 
to your petitioner as the nature of its case may require, and to 
equity may seem meet; and it will ever pray, &c. 


THE BALTIMORE AND OHIO RAILROAD COMPANY, 
By JOHN HOWARD, its attorney. 


JOHN HOWARD, p. q. 


Nov. 6th, 1879. 
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And at another day—to-wit: At a chancery court of the city of 
Richmond, continued by adjournment and held for said city on the 
15th day of November, 1879,— 


John W. Wright, sheriff of the city of Richmond, 
and as such adm’r of W. W. Glenn, dec’d, who 
sues on behalf of himself and other creditors of 


the National Express and Transportation Co., Plaintiff, 
: against 
The National Express and Transportation Company 

and others, Defendants. 


This day came the Bank of Commerce of Baltimore, by John 
Howard, its attorney, and by leave of court filed its petition pray- 
ing to be made a party plaintiff in the above entitled suit, upon 
the terms of sharing the costs and benefits of the same; and there- 
upon it is considered and ordered that the Bank of Commerce of 
Baltimore be and it is hereby made a party co-plaintiff in the said 
suit and be placed upon an equal footing as the original plaintiff 
therein; and it is further ordered that the said claim of the said 
Bank of Commerce of Baltimore be referred for inquiry and re- 
pert to O. G. Kean, Esq., the commissioner having in charge the 
execution of the decree of this court of the 7th day of October, 
1879, directing an inquiry to be made of the debts and assets of 
the said defendant, the National Express and Transportation 
Company. 


The petition of the Bank of Commerce of Baltimore referred to 
in foregoing decree is in the words and figures following, to-wit : 


Petition oF BANK OF COMMERCE. 


W. W. Glenn’s adm’r, who sues, &c., ) "ae chancery court 

| va. — sh 

The National Express and Transportation /{ mee city of Eien 
Company an’ others. J 


The. petition of the Bank of Commerce of Baltimore respect- 
fully states that it is a creditor of the defendant, The Nationa! Ex- 
press and Transportation Company, in the above entitled suit in 
the sum of sventeen thousand seven hundred and fifty-five dollars 
and seventy cents ($17,625.70), with average interest thereon at 
the rate of seven per cent. per annam from the 4th day of July, 
1868, until paid. An account of the items of which is presented 
herewith, marked B. C. B., and prayed to be taken as part of this 
petition, being a balance for money lent and advanced to the said 
defendant company by your petitioner. 
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Your petitioner is informed that the above entitled suit is a credi- 
tor’s bill filed against the said defendant company for the benefit 
of the plaintiff and such other creditors of the said company as 
may come in and pay a proportionate part of the costs and share 
the benefits of said suit, and that an account has been ordered by 
this honorable court to be taken before one of its masters or com- 
missioners of the debts and assets of the said defendant company. 

Your petitioner respectfully prays that it may be made a party 
plaintiff in said suit and be placed upon an equal footing with the 
plaintiff upon the usual terms of sharing the costs and benefits of 
the suit, which your petitioner is willing to do; that its said claim 
may be established and paid, that it may be referred to the said 
commissioner for examination, proof and report; and that all such 
other, further and general relief may be granted to your petitioner 
as the nature of its case may require, and to equity may seem meet, 
and it will ever pray, &c. 


THE BANK OF COMMERCE OF BALTIMORE, 
By JOHN HOWARD, its attorney. 
Nov. 14, 1879. | 
JOHN HOWARD, p. q. 


And at the same day—to-wit: At a chancery court of the city 
of Richmond, continued by adjournment and held for said city on 
the 15th day of November, 1879,— 


John W. Wright, sheriff of the city of Richmond, 
and as such adm’r. of W. W. Glenn, dec’d., who 
sues on behalf of himself and the other creditors 
of The National Express and Transportation 


Company, Plaintiff, 
against 
The National Express and Transportation Co. and 
others, Defendants. 


This day came the Philadephia, De/aware and Baltimore Rail- 
road Company, by John Howard, its attorney, and by leave of 
court filed ita petition praying to be made a party co-plaintiff in 
the above entitled suit upon the terms of sharing the costs and 
benefits of the same; and thereupon it is considered and ordered 
that the said Philadelphia, Delaware and Baltimore Railroad Com- 
pany be and it is hereby made a party co-plaintiff in the said suit, 
and placed upon an equal footing with the original plaintifi there- 
in; and it is further ordered that the said claim of the Philadel- 
phia, Delaware and Baltimore Railroad Company be referred to O. 
G. Keen, Esq., the commissioner having in charge the execftion 
of the decree of this court of the 7th day of October, 1879, direct- 
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ing an inquiry to be made of the debts and assets of the said de- 
fendant, The National Express and Transportation Company. 

The petition of the Philadelphia, Wilmington and Baltimore 
Railroad Co., referred to in the foregoing decree, is in the words 
and figures following, to-wit: 


Petirion oF THE P., W. & B. R. R. Co. 


W. W. Glenn’s adm’r, who sues, ke., | 
vs. | In the Chancery Court of 
The National Express and Transpor-{ the city of Richmond. 
tion Company and others. 


The petition of the Philadelphia, Wilmington and Baltimore Rail- 
road Company respectfully states and charges that it was and is a cor- 
poration duly * organized under the laws of the State of Maryland; 
that it was and is a creditor of the said The National Express and 
Transportation Company for the following described acceptances, 
to-wit : one dated the 14th day of September, 1866, at one day's sight, 
payable to the order of H. F. Kenny, an officer of said Philadel- 
phia, Wilmington & Baltimore Railroad Company, for the sum of 
nineteen hundred and one dollars and sixty cents, protested for non- 
payment on the 21st day of September, 1866; another dated the 
Zist day of September, 1866, at one day’s sight, payable to the 
order of said Kenny, tor sixteen hundred and forty-three dollars 
and twenty cents, protested for non-payment on the 28th day 
of September, 1866; another dated the 29th day of September, 
1866, at one day’s sight, payable to the order of said Kenny, for 
fifteen hundred and ninety-seven dollars and sixty cents, protested 
tor non-payment on the 6th day of October, 1866; another dated 
the 13th day of October, 1866, at one day’s sight, payable to the 
order of said Kenney, for seventeen hundred and sixty-nine dollars 
and sixty cents, protested for non-payment on the 23d day of Oc- 
tober, 1866, together with costs of protest of said acceptances, 
to-wit: nine dollars and twenty-five cents, with interest on the 
amouat of each acceptance as aforesaid from the respective dates 
at which they matured. 

Your petitioner is informed that the above entitled suit isa 
creditor’s bill filed against the said defendant company for the 
benefit of the plaintiff and such other creditors of the said defend- 
ant as may come in and pay a proportionate part of the costs and 
share the benefits of said suit, and that an account has been ordered 
by this honorable court, to be taken before one of its masters or 
commissioners in chancery, of the debts and assets of said defend- 
ant company. , 

Yoar petitioner respectfully prays that it may be made a party 
plaintiff in said suit,and be placed upon an equal footing with the 
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ber of shares of stock held in the National Express and Traaspor- 
tation Company, where they are held, the par value of such stock, 
the par value of the same less 20 per cent. heretofore assessed, and 
which has either been paid in or irrevocably lost, and finally an- 
estimate of the assessment which will be necessary to pay the 
debts asserted in this suit, together with the expenses of collecting 
such assessment. 


Respectfully submitted, 


OTHO G. KEAN, Comm’r. 
Comr’s fee, $100. 


Note.—I was requested by counsel to give an estimate of the 
probable expenses of collecting the assessment on the stock of the 
def’t co. But on reflection think it better that the amount should 
be fixed by the court, when the assessment made on account of 
creditors can easily be enlarged so as to include that on account of 


costs, &c. 
O. G. K., Comm’r. 


STATEMENT No. 1. 


Class 1. 


1866. 
Oct. 31—Due Baltimore and Ohio R. | 
R. Co., 41,482 38 
Less credit—See exhibit * B. 
ate & my 141 75 


Balance due, 41,290 63 
Interest thereon from Oct. 31, 
1866, to June 1, 1880, 13 


years and 7 months, at 6 per 
cent., 33,651 86 


1880. 
June 1—Total principal and interest 
due to date, 74,942 49 


74,942 49 


1868. 
July 4—Due Bank of Commerce (Bal- 
timore), 17,479 68 


Interest thereon from July 4, 


1868, to June 1, 1880, 11 
years 10 months\27 days, 12,489 23 


Total principal and interest 


due to date, 29,968 91 
! 
1870. 
June 24—Due William W. Glenn, 42.581 31 
Costs, 8 65 
Interest on $42,531.31 from 
June 24, 1870, to June 1, 
1880, 9 years 11 months 6 
days, 20,848 66 — 
1880. 
June 1—Total principal and interest to 
date, 67,888 62 


and Transportation Company and others. 


29,968 91 


104,911 40 


67,888 62 


Memo. by com’r. The debt of W. W. Glenn’s adm’r, though 
appearing on this page, does not belong to Class 1, but to Class 2, 


in which it is estimated and included 


O. G. KEAN, Com’r. 


Class 2. 
1867. 
March 11—Due Francis Murray for the 
use of John R. Terry, 13,683 67 
Costs, 648 49 
Interest on $13,683.67 from 
March 11, 1867, to June 1, 
' 1880, 13 years 2 months 20 
days, 10,855 70 
1880. 
June 1—Total principal and interest 
due to date, 25,187 86 
1867. 
March 11—Due Henry M. Bach, trustee, 
&e 84,838 83 


*9 
Interest thereon from March 


25,187 86 


11, 1867, to June 1, 1880,13 
years 2 months 20 days, 67,305 47 
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Total principal and interest 


due to date, 152,144 30 
1879. 
Sept. 19—Due Luke H. Miller, 8,748 83 
Costs, 42 15 
Interest on $3,748.83 from 
Sept. 19, 1879, to June 1, 
1880, 8 months and 12 days, 157 45 
1880. 
June 1—Total principal and interest 
due to date, 8,948 48 
1867. 
March 23—Due Fulton & Walker, 527 36 
Costs, 9 87 
Interest on $527.36 from 
March 23, 1867, to June 1, 
1880, 13 years 2 mos. 7 
days, 417 23 
1880. 
June 1—Total principal and interest 
due to date, 954 46 
1866. 
April 2—Due Robert Higgins, 1,733 50 
Less this sum paid him by 
sheriff Ohio Co., W. Va., 836 92 
Balance due, 896 58 
Costs, 37 75 
Interest on $896.58 from 
April 2, 1866, to June 1, 
1880, 14 years 2 months, 762 09 
1880. 
June 1—Total principal and interest 
due to date, 1,696 42 
1866. 
Sept. 1—Due George McMaster, 731 98 


Interest thereon from Sept. 1, 


152,144 30 


8,943 43 
td 
- 
954 46 
A " 
1,696 42 


and Transportation Company and others. 49 


1866, to June 1, 1880—138 


years, 9 months, 6038 84 
1880. 
June 1—Total principal and interest 
due to date, 1,335 77 
1,335 77 
Carried forward, 185,267 24 
Bro’t forward, 185,267 24 
1867. 
March 9—Due Pennsylvania Company 
for insurance on lives and 
granting annuities, trustee 
under the will of Sarab B. 
Vansyckel, 1,250 00 
Costs, 14 87 
Interest on $1,280.00 from 
March 9, 1867, to June 1, 
1880—13 years, 2 mos., 22 
day, 1,015 69 
1880. 
June 1—Total principal and interest 
due to date, 2,310 56 
2,310 56 
1866. 
Nov. 16—Due Gardner T. Getty, 151 33 
Less this sum received on ac- 
count, 85 380 
Balance due, 66 03 
Costs, 45 45 
Interest on $66.03 from Nov. 
16, 1866, to June 1, 1880— 
13 years, 6 mos., 15 days, 53 65 
1880. 
June i1—Total principal and interest 
due to date, 165 13 
— 165 138 
1866. 
Dec. 4—Due Arthur Shaff, 168 28 
Costs, 20 75 


Inferest on $968.28 from Dec. 
4 
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4, 1866, to June 1, 1880— 


13 years, 5 mos., 27 days, 136 23 
1880. 
June 1—Total principal and interest 
due this day, 325 25 
— 825 25 
1867. | 
Jan’y 31—Due M. B. Poitiaux, 800 00 
Interest thereon from Jan’y 
31, 1867, to June 1, 1880— 
13 years, 4 mos., 240 00 
1880. 
June 1—Total principal and interest 
due this day, 540 00 
—— 540 00 
1867. 
Jan’y 15—Due J. P. McCorkle, 250 00 
Interest thereon from Jan’y 
15, 1867, to June 1, 1880— 
13 years, 44 months, 200 62 
1880. 
June 1—Total principal and interest 
due this day, 450 62 
450 62 
1868. 


Sept. 13—Due Philadelphia, Wilming- 
ton & Baltimore R. R. Co., 7,736 74 

Interest on $6,921.25 (princi- 

pal of above sum) from 

Sept. 13, 1868, to June 1, 

1880—11 years., 8 mos., 18 


days, 4.865 63 
1880. 
June 1—Total principal and interest 
due this day, 12,602 37 
12,602 37 
Carried forward, 201,661 17 
Brought forward, 201,661 17 
1867. 


March 1—Due John J. Kelly, 2,383 47 


Interest thereon from March ® 


and Transportation Company and others. 51 


1, 1867, to June 1, 1880— 


13 years, 3 months, 1,894 85 
1880. 
June 1—Total prjn’! and interest due 
to date, 4,278 32 
| 4,278 32 
1866. 
Nov’r 15—Due Louis Stix & Co., 500 00 
Interest thereon from Nov’r, 
1866, to June 1, 1880—13 
years, 6 months, 15 days, 406 25 
1880. 
June 1—Total prin’! and interest due 
to date, 906 25 
906 25 
1880. 
June 1—Burton W. Harrison, am’t 
due him this date, all prin- 
cipal, 2,850 00 
1866. 
Sept. 1—Due Wilmington & Weldon 
R. R. Co., 970 73 
Interest thereon from Sept. 1 
1866, to June 1, 1880, 13 
years, 9 months, 800 85 
1880. 
June 1—Total principal and interest 
due to date, 1,771 58 
1,771 58 
1866. 
Oct. 1—Due Rich’d, Fred. & Poto. R. 
R. Co., 5,353 24 
Interest thereon from Oct. 1, 
1866, to June 1, 1880, 13 
years, 8 months, 4,389 65 
1880. 
June 1—Total principal and interest 
due this day, 9,742 89 
— 9,742 89 
1866. 


Oct. 1—Due Seaboard & R. R. R. Co., 597 88 
Interest thereon from Oct. 1, 
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years, 8 months, 490 26 
1880. 
June 1—Total principal and interest : 
due to date, 1,088 14 
1866. 
Oct. 1—Potomac Ferry Co., 290 8&7 
Interest thereon from Oct. 1, 
1866, to June 1, 1880, 13 . 
years, 8 months, 238 51 
1880. 
June 1—To principal and interest due 
to date, 529 38 
Carried forward, 
Brought forward, 
1866. 


bo 
~J 


Dec. 1—Due North Eastern R. R. Co., 812 
Interest thereon from Dec. 1, 
1866, to June 1, 1880, 13 


1,088 14 


529 38 


years, 6 months, 657 94 
1880. 
June 1—Total, principal and interest 
due this day, 1,470 21 
3,295 10 
1866. 
Dec’r 1—DueS. C. Railroad 
Company, 938 60 
4,233 70 
Interest thereon from Dec. 1, 
1866, to June 1, 1880, 13 
years, 6 months, 3,449 30 
1880. 
June 1—Total principal and interest, 
due this day, 7,683 00 
1866. 


Oct’r 1—Due the Charlotte, Columbia 
& Augusta Railroad Com- 


222,827 73 


222,827 73 


1,470 21 


7,683 00 
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pany to the Charlotte and 

South Carolina Railroad 

Co., 881 27 
Interest thereen from Oct. 1, 

1866, to June 1, 1880, 13 


years, 8 months, 722 64 
1880. 
June 1—Total principal and interest 
due this day, 1,603 91 
1,603 91 
1866. 
Nov’r 1—Due Baltimore Steam Packet 
Co., : 3847 76 
Interest thereon from Nov’r 
1, 1866, to June 1, 1880, 
13 years, 7 months, 283 42 
1880. 
June 1—Total principal and interest 
due this day, 631 18 
631 18 
1866. 
Aug’st 1—Due L. R. Smoot, 770 00 
Interest thereon from Aug. 1, 
1866, to June 1, 1880, 13 
years, 10 months, 639 10 
1880. 
Jan’y 1—Total principal and interest 
due this day, 1,409 10 
1,409 10 
1867. 
Jan’y 1—Due J. T. M. Barnes, 856 66 
Interest thereon from Jan’y 
1, 1867, to June 1, 1880, 13 
years, 5 months, 287 11 
1880. 
June 1—Total principal and interest 
due this day, 648 77 
-_—-—— 648 77 


Carried forward, 236,268 90 
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Brought forward, 


1866. 
Novw’r 1—Due Gen. Jos. E. Johnston, 

Interest thereon from Nov. 1, 

1866, to June 1, 1880, 13 


years, 7 months, 


1880. 
June 1—Total principal and interest 


due this day, 


1866. 
Deec’r 4—Due Richard T. Allison, 
Costs, 
Interest on $167.50 from Dee, 
4, 1866, to June 1, 1880, 18 


years, 5 mos., 27 days, 


1880. 
June 1—Total principal and interest 


due this day, 


1866. 

Dec’r 1—Orange and Alexandria Rail- 
road Co., 
Costs, 

Interest on $3,144.70 from 

Dec’r 1, 1866, to June 1, 


1880, 13 years, 6 mos., 


1880. 
June 1—Total principal and interest 


due this day, 


_ 
Jan’y 1—Franklin Harrison, 
Costs, 
Interest on $137.50 from Jan. 
1, 1867, to June 1, 1880, 18 
years, 5 months, 
1880. 
June 1—Total principal and interest 


due this day, 


2,477 


2,019 


75 


36 


4,497 


11 


167 
18 


11 


187 


110 


270 


79 


236,268 90 


4,497 11 


$21 11 


8,407 02 


270 79 


and Transportation Company and others. 


1866. 
Oct’r 20—Andrew J. Joyce & Co., 
Costs, 
Interest on $90.76 from Oct. 
20, 1866, to June 1, 1880, 
13 years, 7 mos., 
1880. 
June 1—Total principal and interest 


due this day, 


Carried forward, 


Brought forward, 


1866. 
Sept. 20—John D. Imboden, 
Costs, 
Interest on $1,456.56 from 20 
Sept., 1866, to Jan. 1, 1867, 
8 mo., 11 days, 
1867. 
Jan’y 1J—Balance, 


1—Cr. by payment, 


Balance, 
Interest on balance from Jan. 
1, 1867, to Feb’y 1, 1867, 
1 month, 


Balance, 
Feb’y 1—Cr. by payment, 
Balance, 
Interest from Feb. 1, 1867, 
to May 1, 1867, 3 mos., 


Balance, 
1—Cr. by payment, 


Balance, 
Interest from May 1, 1867, to 
June 1, 1880, 13 years, 1 
month, 


90 
39 


73 


76 
90 


97 


204 


63 


55 


204 63 


244,969 56 
244,969 56 
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1880. 
June 1—Total principal and interest 


due to date, 


1866. 
Sept. 20—Ould & Carrington, 
Costs, 
Interest from 20 Sept., 1866, 
on $2,000.00 to Jan’y 1, 
1867, 


Balance, 
Cr. by payment, 


Balance, 
Interest on balance from Jan. 
1, 1867, to June 1, 1880, 13 
years, 5 months, 
1880. 
June 1—Total principal and interest 


due to date, 


Carried forward, 


Brought forward, © 


1866. 
Sept. 20—John B. Baldwin 
Costs, 
Interest from 20 Sept., 1866, to 
Jan’y 1, 1867, 3 mos. 10 days 
Balance, 
1867. 
Jan’y 1—Cr. by payment, 251 18 
Cr. by payment, 775 17 


Balance, 

Interest on balance from 
Jan’y 1, 1867, to June 1, 
1880, 13 years 5 months, 


1880. 
June 1—Total principal and interest 


due to date, 


295 89 


2,000 00 
7 82 


33 33 


2,041 15 
775 17 


1,265 98 


1,022 11 


2,288 09 


1,809 56 


295 89 


2,288 09 


247,553 54 
247,553 54 


1,809 56 


1866. 
Sept. 20—Page & Maury, 2,400 00 
Costs, 7 82 
Interest from Sept. 20, 1866, 
to Jan’y 1, 1867, on $2,400, 
8 mos. 11 days, 40 00 
Balance. 2,447 82 
1867. 
Jan’y 1—Cr. by payment, 800: 69 
Cr. by payment, 929 79 
1,230 48 
Balance, $1,218 34 
Interest on balance from 1, 
Jan’y, 1867, to Jan’y 17, 
1877, 8 45 
Balance, _ $1,220 79 
Jan’y 17—Cr. by payment, 158 83 
Balance, 1,061 96 
Interest on balance from Jan’y 
17, 1867, to June 1, 1880, 
13 years 4 mos. 14 days, 853 04 
1880. 
Jane 1—Total principal and interest 
due to date, 1,915 09 


June 1—Due William W. Glenn, prin’|, 
int. and costs to date and 
brought bere from Class, 1, 
in which it improperly ap- 


pears, 
Total principal and interest 
to date, ! 
Brought forward, 
1867. 
June 1—DueS8. D. Childs, - 75 00 


Interest thereon to June 1, 
1880, 13 years. 
Jane 1—Due John Biddle, 50 00 
Interest thereon to June 1, 
1880, 13 years. 
Jane- 1—Due “National Intelligencer,” 124 19 


and Transportation Company and others. 


1,915 09 


251,278 10 


67,888 62 


819,166 72 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


1—-Due_ Thos. 


Interest thereon to June l, 
1880, 13 years. 


1—Due E. R. Cunningham, 


lnterest thereon to June 1, 
1880, 13 years. 


1—Due H. P. Gilbert & Co., 


Interest thereon to June 1, 
1880, 13 years. 


1—Due publisher of ‘Chroni- 


cle,”’ 

Interest thereon to June 1, 
18380, 13 years. 

Due John Farrell, 

Interest thereon to June 1, 
1880, 13 vears. 


1—Due J. W. Naim & Bro., 


Interest thereon to June 1, 
1880, 13 years. 

Ware & Thos. 
Kelly, 

Interest thereon to June 1, 
1880, 13 years. 


1—Due Palmer & Sly, 


Interest thereon to June 1, 
1880, 13 years. 


1—-Due Jas 8S. Tapham & Co., 


Interest thereon to June 1, 
1880, 13 years. 


1—Due R. P. Buford, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due Oscar T. Keeler, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due M. W. Hutcheson, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due T. Titcomb, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due Henry St. Paul & Co., 


Interest thereon to June 1, 
1880, 13 years. 


1—Due James Conning, 


Interest thereon to June 1, 
1880, 13 years. 
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00 


2 50 


23 


34 


00 


25 


00 


00 


2.378 15 


and Transportation Company and others. 


Brought forward, 2,373 15 
1867. 

Jnne 1—Due Edward Shloss, 229 87 

Interest thereon to June 1, 

1880, 13 years. 

June 1—Due Pitty & Sawyer, 640 00 

, Interest thereon to June 1, 

| 1880, 13 years. | 

June 1—* Mobile Daily Tribune,” 81 00 


Interest thereon to June 1, 
1880, 15 years. 
June 1—Due “Adventure & Register,” 187 50 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Young & Woods, 2,000 00 
Interest thereon to June 1, 
1880, 15 years. 
June 1—Due Charles W. Field, 866 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Sims & Hamilton, 83 00 
Interest thereon to June 1, 
1880, 13 years. ' 
June 1—Due F. E. Marks, 214 40 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due R. A Jeffrey, 28 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Ffoyd McCulloch, 58 33 
Interest thereon to June 1, : 
1880, 13 years, 
June 1—Due C. M. MecMallin, 5 57 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Berger & Hoffman, 8 65 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due 8. Downey, 91 33 
Interest thereon to June 1, 
1880, 13 years. 
June 1—DueS. E. Leps, 40 50 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due James D. P. Fenton, 100 00 
Interest thereon to June 1, 
1880, 13 years. 


June 


June 


June 


June 


1867. 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


I—Due 8. E. Poor, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Sperdth & Indeinden, 
Interest thereon to June l, 
1880, 13 vears. 
1—Due J. C. Orr & Co., 


Interest thereon to June 1, 


1880, 13 years. 
1—Due Walters & Kruft, 
Interest thereon to June 1, 
1880, 13 years. 


1—Due J. H. Logan & Co., 
Interest thereon to June, 1, 
1880, 13 years. 
1—Due Bushfield, Wallace & Co., 
Interest thereon to June 1, 
1880, 13 years. 
1—Due J. W. Houck, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Hamilton & Nagle, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Wheeling Intelligencer, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Wheeling Register, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due John G. Justice, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Thos. K. Davis, 
Interest thereon to June 1, 
1880, 15 years. 
1—Due J. Reynolds, 
Interest thereon to June 1, 
1880, 15 years. 
1—Due D. 8. Ryan, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Atlantic & N.C. R. R. 
Co., 
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80 00 


14 50 


6 05 


12 00 


39 00 


bo 


00 


35 00 


130 00 


92 94 


61 00 


6,529 85 


and Transportation Company and others. 


Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Raleigh & Gaston R. R. 
Co., 1,195 33 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due C. W. Starbuck & Co., 80 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Fitch & Bro., 17 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due D. McFarland, 10 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due J. W. Newman, 6 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due E. Raine, 2 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Brown & Davis, 19 15 
Interest thereon to June 1, 
1870, 13 years. 
June 1—Due Sam’! Blair & Co., 26 60 
Interest thereon to June 1, 
1880, 15 years. 
8,810 28 


1867. 
June 1—Due F. E. Suire & Co., 13 82 
Interest thereon to June 1, 

1880, 13 years. 
June 1—Due C. B. Prather & Co., 10 75 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Maguire & Co., 6 20 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Anderson & McFarland, ll 91 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due Wm. Huddart & Co., 8 00 
Interest thereon to June 1, 
1880, 13 years. 
June 1—Due J. B. Shroder, 8 75 
Interest thereon to June 1, 
1880, 13 years. 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


1867. 


1—Due H. G. Strobel, 
Interest thereon to June 1, 
1880, 13 years. 
1—Weatern Union 
Co., 
Interest thereon to June 1, 
1880, 15 years. 
1—Due John M. Owen, 
Interest thereon to June 1, 
1880, 15 years. 
1—Due Smith, Hawley & Co., 
Interest thereon to June l, 
1880, 15 years. 
1—Due J. Black, 
Interest thereon to June 1, 
1880, 13 years. 
1—Dnue Capatnus Shaffer, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due R. B. Smith, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Peter Hoffman, 
Interest thereon to June 1, 
1880, 13 years. 


Telegraph 


» 1—Due J. Taylor, 


Interest thereon to June 1, 
1880, 13 years. 
1—Due P. Doherty, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due John Taylor, 
Interest thereon to June 1, 
1880, 13 years. 


1—Due John Dean, 


Interest thereon to June 1, 
1880, 13 years. 


1 Due C. D. B. Webster, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due W. H. Glenn, 


Interest thereon to June 1, 
1880, 13 years. 


1—Due. E. Winchester, 
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5 00 


150 00 


e @ 
Cn 
© 


16 67 


40 00 


10 00 


20 00 


10 00 


22 50 
83 00 
75 00 


69 34 


9,170 14 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


1867. 


June 


June 


Interest thereon to June 1, 


1880, 13 years. 
1—Due J. J. Graham, 
Interest thereon to June 
1880, 13 -years. 
1—Due J. L. Hawk, 
Interest thereon to June 
1880, 13 years. 
1—Due R. ©. Kinkead, 
Interest thereon to June 
1880, 13 years. 
1—Due Sherman Bailey, 
Interest thereon to June 
1880, 13 years. 
1—Due Earhart Bumans, 
Interest thereon to June 
1880, 13 years. 
1—Due John Murphy, 
Interest thereon to June 
1880, 13 years. 
1—Due F. W. Winchester, 
Interest thereon to June 
1880, 13 years. 
1—Due William Grimes, 
Interest thereon to June 
1880, 13 years. 
1—Due E. Shaffer, 
Interest thereon to June 
1880, 13 years. 
1—Due G. H. Swift, 
Interest thereon to June 
1880, 13 years. 
1—Due H. M. Cottingham, 
Interest thereon to June 
1880, 13 years. 
1—Dne J. H. McDade, 
Interest thereon to June 
1880, 13 years. 
1—Due F. A. B. Jennings, 
Interest thereon to June 
1880, 13 years. 


1—Due Kk. W. Atwell, 
Interest thereon to June 
1880, 13 years. 
1—Due P. 8. Johuson, 


l, 


and Transportation Company and others. 


80 00 


47 83 


110 80 


35 00 


40 00 


25 00 


40 00 


50 00 


15 00 


585 66 


100 00 


10,626 76 


64 


June 
June 
June 
June 
June 
June 
June 


June 


June 
June 
June 
June 


June 


June 


June 
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Interest thereon to June 1, 
1880, 13 years. 
1—Due R. M. Demere, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due H. C. Grubb, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due Hunter & Gammell, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due A. H. Coutes, 
Interest thereon to June 1, 
1880, 13 years. 
1—Dnue J. H. Nicholas, 
Interest thereon to June 1, 
1880, 15 years. 
1—Dnue C. M. Davis, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due J. T. Jenkens & Co., 
Interest thereon to June 1, 
1880, 13 years. 
1—Due C. W. & W. R. J. Long, 
& Billups, 
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Ga., 


to June 1, 


of Athens, 


Interest thereon to June 1, 


1880, 13 years. 
1—Due Mrs. C. A. Johnson, 
Interest thereon to June 1, 
1880, 13 years. 
1—Due E. R. Hodgson & Bro., 
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EFATRACT FROM THE COURLIER-JOURNAL, 


LOUISVILLE, OCTOBER 3Slist, 1885. 


JUDGH BAXTERS DECISION. 


rhe recent ruling ot Judwe Baxter, of the Cirenit Court of the United States, in the suits 
brought to compel stockholders of the old National Express and Transportation Company to pa) 
up calls assessed by the Richmond Chancery Court, has attraeted much attention. The corporation 
Was organized at the close of the war, with Gen. Joseph KE. Johnston as the President. Its 
subseribed capital was several million dollars, but it made an assignment within a year, and its 
large debt is now being paid by stock calls. There has been a good deal of litigation growing out 
of it. Judge Baxter delivered no written oninion, but the following is the substance of his oral 


dlectsion, as the counsel on both sides agree: 


UNITED STATES CIRCUIT COURT. DISTRICT OF KENTUCKY. 
OWTORBER VIST, ISS. 
GLENN, TRUSTEE rx. JACKSON. GLENN, TRUSTEE ra. CALLAWAY. 


ORAL OPINION—BAXTER, JUDGE. ) 


Judge Baxter remarked that the questions presented went to two points, the first being 
the capacity of the plaintiff, Glenn, to maintain any suit against a stockholder of the National 
Express and Transportation Company; the second being that of limitation in behalf of a stock- 


holder as against anv suit brought by Glenn, Trustee. 


The first point, as to capacity to sue, he remarked was entirely free from diffieulty, and 
was solved by the very language of the decree of the Richmond Chancery Court, whereby Glenn 
was not only empowered, but, by all fair construction, ordered to bring those suits. He did 


not deem it necessary to delay further upon that’ point. 


As to the second point, namely the limitation, Judge Baxter proceeded to say that it was 
clear from the declaration and the exhibit. filed. that the corporation which had its existence by 
charter, from the State of Virginia, made its assignment in September, 1866, to three trustees. By 
the terms of this deed of assignment, there passed from the corporation, and vested in the trus- 
tees, all the estate and property of every kind which the corporation heretofore had possessed. 
This assignment carried with it all the legal title and right of the corporation to unpaid subserip- 


tions as well as other property. But it did not carry with it, as Judge Baxter construed the 


language, the franchise s of the Corporation; that is to Say if did) not empower the assignees named 


in the deed to do all that the Board of Directors of the corporation could do. In fact, the corpora- 
tion still continued its legal existence, vested with certain franchises, and power of action, but 
divested by its own act of all of its valuable property. From this it followed, Judge Baxter said, 
that the corporation as a corporation could not claim the property so conveyed, and that the 
assignees as such could not exercise the corporate powers of a Board of Directors, and from this it 
followed that the trustees named in the deed of September, 1866, had no power to make a call upon 
the stockholders or levy any assessment, or compel any stockholder or the whole body of stock- 
holders to pay up the whole or any part of what they might be found in arrears as to their stock 
subscriptions. In order to bring in and collect, for the benefit of the unpaid creditors of the corpo- 
ration, those assets which were represénted by the unpaid subscription, it became necessary, said 
Judge Baxter, for the Directors of the corporation (which corporation still subsisted under the 
terms of its charter, and which Directors were still unreplaced by other agencies) to make a formal 
call. This matter of making a call was primarily with the Directors, and the stockholders were in no 
wise bound to pay any call until it was made by the Board of Directors, or by a Court of equity 


upon the refusal or failure of the Board of Directors so to do. 


The directors having tailed to make any call upon the stockholders from the time of the as- 
signment in 1866 up to November 1871, W. W. Glenn, a judgment creditor, filed a creditor’s bill in 
the Chancery Court of Richmond, Va. The prayers and allegations of that bill were appropriate 
aiid resulted in a decree, part of which decree was an assessment and call upon the stockholders. The 
directors having tailed to make a eall, i was undoubtedly competent and necessary that a Court of 
equity should make it. The Court of equity at the same time appointed John Glenn trustee, with 
ample powers and directions as to the collection of the call so made. In such a case the doctrine of 
limitation has no application whatever, remarked Judge Baxter, and it certainly can not be said 


that there was any laches. 


EXTRACT FROM THE DAILY STATE JOURNAL 


PARKERSBURG, W. VA., JUNE 25, 1886- 


— al — le Al 


A SUIT OF INTEREST TO STOCKHOLDERS—THE NATIONAL EXPRESS COM- 
PANY SUCCEEDS IN COLLECTING ASSESSMENTS. 


Judge Bond in the U. 8. Circuit Court yesterday tried a case involving questions of inte- 
rest to stockholders. The title of the case was John Glenn, Trustee, against W. J. Bland. 

Proceedings were taken in the Chancery Court of the City of Richmond, Virginia, by 
creditors of the National Express and Transportation Company, in which suit a decree was en- 
tered setting forth and adjudicating, that the National Express and Transportation Company was 
incorporated by: the Legislature of Virginia by an Act passed December 12th, 1865, and com- 
menced business under a formal organization. The Stockholders paid in one or two per cent. at 
time of subscription, and the company made subsequent assessments of twenty per cent. on the 
capital stock, leaving 80 per cent. of subscriptions uncalled. Subsequently, the company exe- 
cuted a deed of trust for the benefit of its creditors, on the 20th day of September, 1866, assign- 
ing to three trustees all its property and assets, including the unpaid stock subscriptions. These 
trustees failed or refused to act, and on the 14th day of December, 1880, a final decree was en- 
tered in the Chancery suit in Richmond, whereby John Glenn was appointed and substituted as 
trustee under said deed of September 20th, 1866; the debts of the company were ascertained at 
some $500,000 and an assessment of 30 per cent. on the stockholders was made, which the substi- 
tuted trustee, Glenn, was authorized to collect and directed to sue for. Glenn was required to 
give bond for $100,000, which was done on the 3rd day of January, 1881. 

This present action at law was brought by Glenn, Trustee, in the Circuit Court against 
Bland, to collect the 30 per cent. assessed by the Richmond Chancery Court on 25 shares of stock 
held by Bland in the Express Company. 

The case being tried by a jury the Court held that the decree of December 14th, 1880, was 
conclusive upon the National Express and Transportation Company, and upon its stockholders, as 
to every matter adjudicated and passed upon by that decree, and the record of the Chancery cause 
being authenticated and proven, the only question really at issue was whether this defendant was 
a subscriber to the stock on which he was being sued. 

On the trial the plaintiff produced the books of the company, showing that the defendant 
appeared on the stock books and records of the company as the holder of 25 shares and was 


thereon credited with five different assessments as paid by him: and it also appeared that a por- 
tion of his stock had been assigned back to the company, but that only 20 per cent. in all had 
been paid on the stock. No evidence was offered on behalf of the defendant. The Court in- 
structed the jury: 7 

“1. A person is presumed to be a stockholder when his name appears on the books of a 
company as a stockholder, and when he is sued as such the burden of disproving that presump- 
tion is cast upon him. And if the jury believe from the evidence that the defendant was a stock- 
holder in the National Express and Transportation Company, or that he agreed to become a stock- 
holder therein and paid the company money on account of its capital stock, then no assignment 
of such stock, unless the stock was fully paid up, would relieve the defendant from liability, and 
he is bound by the decree of the Chancery Court of the City of Richmond, Va., in evidence, to 
pay unto the plaintiff thirty dollars on each share of stock for which he is liable, with interest 
from the 3rd day of January, 1871, and the jury will so find. 

“2. That as between creditors and a stockholder of an incorporated company, an agree- 
ment or arrangement between such company and a stockholder, that the stockholder shall be 
released from any part of the amount he agreed to pay into its capital stock, is void; and if the 
jury believe from the evidence that the defendant became a stockholder iu the National Express 
and Transportation Company, then he cannot avoid his liability as such stockholder, by claiming 
that such company agreed to release him from liability on any of the stock held by him.” 

The case was argued by counsel and submitted to the jury, who returned a verdict in favor 
of the plaintiff for $750, with interest from the 3rd day of January, 1881. 

The counsel for the National Express Company were W. W. Van Winkle and B. M. 


Ambler; for the defendant, J. B. Jackson, Judge Brannon and Caleb Boggess. 


EXTRACT FROM THE DAILY STATE JOURNAL, 


PARKERSBURG, W. VA., JUNE 26, 1886. 


> CIROUT! Cag Re. 


Chief Justice Waite and Judge Bond on the Liability of Stockholders. 


The last of the several actions of John Glenn, Trustee, against Stockholders of the Express 
Company, was finally concluded on yesterday, with a verdict and judgment in favor of the plain- 
tiff against G. D. Camden. Each of the cases previously tried had reached the same result; and 
the Camden case differed from those that preceded it mainly in the fact that the Chief Justice sat 


with Judge Bond until the legal questions had been disposed of 

A history of the transactions and proceedings leading up to these suits, was given in our 
issue of 25th inst. 

The Trustee sues to recover an assessment of 30 per cent. on 50 shares of stock held by 
Judge Camden. This assessment was made by the Chancery Court of the City of Richmond, Va., 
by a decree of December 14th, 1880, under which Glenn was substituted as Trustee, under a deed 
made by the Company, assigning the unpaid stock subscriptions for the benefit of its creditors. 

After the jury had been sworn, and the case had been stated by the respective sides, the 
plaintiff offered in evidence the record of the Richmond Chancery Court. 

Judge Boggess, for Camden, objected to the introduction of the record, on the ground that 
the Chancery Court did not acquire jurisdiction of the Company by proper process, and that the 
defendant, Camden, was not an actual party to that suit. The objection was overruled and the 
record admitted. 

The plaintiff then offered the Act of the General Assembly of Virginia, passed December 
12, 1865. incorporating the National Express and Transportation Company ; also, a copy of the 
minutes of the Executive Journal, of Virginia, showing that the Company had complied with the 
Act; and, also, a copy of the deed of trust made by the Company on Sept. 20th, 1866, to the 
trustees, in whose place Glenn had been substituted. These were admitted without objection. 

The plaintiff then offered in evidence the stock ledger and books of original entry, inelud- 
ing treasurer’s blotters, certificate book, transfer book, etc., which were conceded to be the books of 
the Company. 

To the introduction of these books the defendant objected, on the ground that they were not 
competent, and that the plaintiff should first prove the fact of subscription, or account for the non- 


production of better evidence, before proceeding in this way. These questions were argued by both 
sides for some time. The Chief Justice, speaking for the Court, held that the books were proper 
to be admitted, and were prima facie evidence of the matters appearing therein, and overruled the 
points of the defence. 

On these several books Camden’s name appeared as stockholder to the number of 50 shares. 
He was credited with four several assessments paid; on the transfer book he appeared to have 
assigned back to the Company, “by P. T. Moore, attorney in fact,’”’ 25 of the shares, and through 
the several books, and on the stub of the certificate book, were entries, showing that Camden was 
stockholder. The plaintiff then testified that J. V. H. Allen, treasurer and secretary of the Com- 
pany, and P. T. Moore, were dead, and that the plaintiff had produced every book and paper that 
he could find bearing upon the matters in issue. The plaintiff there rested his case. 

The defendant then moved the Court to exclude the testimony of the plaintiff from the 
jury, on the grounds that the Chancery Court of Richmond had not jurisdiction to render the 
decree, and the books were not evidence unless the original contract of subscription was produced 
or accounted for. After lengthy argument, both grounds were overruled, Judges Waite and Bond 
both holding that the Chancery Court had duly acquired jurisdiction, and that the evidence offered 
was proper; and, further, that “this makes a prima facie case, and the burden of proof is on the 
defendant to show to the contrary.”’ 

The defendant introduced M. B. Portiaux, and offered to show, by him, that he was not 
cashier of the Company at the time that service was made on him, as such, in the Chancery cause. 
The plaintiff objected, and the objection was sustained. The Chief Justice, speaking for the Court, 
held: The jurisdiction of the Chancery Court was complete. The question of its jurisdiction over 
this Company was heard and adjudged by that Court. This very question was litigated and 
decided in the original suit, and that decision now binds this Court. The plaintiff's objection is 
sustained. : 

The defendant then testified in substance that he had searched his papers and sought to 
find if he had ever been connected with this Company. That he never had subscribed to its stock, 
or to the stock of any Express Company to the best of his knowledge and recollection. That he 
might be mistaken, but was quite sure he had never paid an assessment, and knew positively he 
never gave any power of attorney to P. F. Moore. That 20 years was a long time ago; but he 
felt satisfied he never subscribed or authorized his name to be used as a subscriber. 

A contract of subscription in the possession of the plaintiff, bearing the defendant's name 
as subscriber to the National Express Company (which had not been offered by plaintiff) was then 
called for by the defendant, and was by him put in evidence with the statement that he never 
signed or authorized his name, but supposed his name had gotten on the books through that un- 
authorized medium. 

The case was then argued by B. M. Ambler on behalf of the plaintiff, and by Judges Bog- 
gess and Brannon for the defendant. The Chief Justice was not present after the testimony was 
closed, and after the arguments of counsel Judge Bond gave the same instructions as on yesterday. 
The verdict was for $1,500, with interest from January 3rd, 1881, and judgment entered accord- 
ingly. Van Winkle & Ambler, for plaintiff; Hons. Caleb Boggess and John Brannon, for de- 
fendant. 


Judge Baxter proceeded to say that he considered Scoville rs, Thayer, (105 U. 8.,) as 
deciding beyond any controversy W hat must be the controlling doctrine in sueh CASES: and expressed 
his dissent from the opinion rendered by Judge Brewer on the United States Circuit Court Bench, 


for the district of Missouri, in the case of Glenn, Trustee, against divers persons. 


Judge Baxter cont inued that. it being apparenths conceded that there Was ho denial ot the fact 
of the subse Iption, he would instruet a jury peremptorily. The parties thereupon waived a jury, sub- 
mitting the law and tacts to the Court, and judgment was rendered against Jackson. The counsel for 
Callaway, the other defendant, urged reasons for a continuance, which counsel for Glenn recognized 


as weighty, and the Court gave Callaway a continuance to the next term. 


BROWN, HUMPHREY and DAVIE, for Glenn, Trustee; DD. W. SANDERS, for Jackson; 8S. B. 


TONEY. for Callaway. 
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Interest to June 1, 1880, 


years. 
1—James Hood, 


Interest to June 1, 1880, 


years. 
1—W. H. Tibals, 
Interest to June 1, 1880, 
‘ears. 
1—Edward McGeehan, 
Interest to June 1, 1880, 
ears. 
1—F. Grill, } 
Interest to June 1, 1880, 
years. 3 
1—Jacob Arnold, 


Interest to June 1, 1880, 


years, 
1—John Manly, 


Interest to June 1, 1880, 


years. 
1—Thomas McCullough, 


Interest to June 1, 1880, 


years. 
1—Thos. Burne, 


Interest to June 1, 1880, 


years. 


1—A. Boyce, 


Interest to June 1, 1880, 


years. 
1—F. Craig, 


Interest to June 1, 1880, 


years. 
1—J. Schieiffer, 


Interest to June 1, 1880, 


years. 


1—W. F. Anderson, 


Interest to June 1, 1880, 


years. 


1—Geo. McAllister, 


Interest to June 1, 1880, 


years. 
1—S. Bishop, 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


13 


57 


45 


34 


57 


19 


13 


25 


17 


18 


11 


05 


57 


56 


68 


84 


00 


00 


80 


94 


50 


00 


75 


76 


1867. 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 


June 
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Interest to June 1, 1880, 13 
years. 


1—Martin Clark, | 
Interest to June 1, 1880, 13 
years. 
1—George Clark, 
Interest to June 1, 1880, 13 
years. | 
1—S. S. Mann, 


Interest to June 1, 1880, 13 


ears. 
1—H. Frank & Co,, 
Interest to June 1, 1880, 13 
years. 
1—Mrs. 8. C. Pickett, 
Interest to June 1, 1880, 13 
years. 
1—C. E. Needles, 
Interest to June 1, 1880, 13 
ears. 
1—E. Whitman & Sons, 
Interest to June 1, 1880, 13 
years. 
1—J. H. Walz, 
Interest to June 1, 1880, 13 
rears. 
1—McDowell, Robinson & Co., 
Interest to June 1, 1880, 13 
ears. 
1—John T. Watkins, 
Interest to June 1, 1880, 13 
years. 
1—Hild & Mitchell, 
Interest to June 1, 1880, 13 
years. 
1—R. Sinclair & Co., 
Interest to June 1, 1880, 13 
years. 
1—Boerman & Littlebaum, 
Interest to June 1, 1880, 13 
years. 
1—Weiglein & Heilner, 
Interest to June 1, 1880, 13 
years. 


10 


a9 % 


14 


17 


33 


39 § 


11 


73 


00 


00 


00 


00 


» 50 


00 


69 


90 


82 


40,095 85 


a ae 


June 


June 


June 


1867. 


June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 


June 
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1— Walter S. Moore & Co., 
Interest to June 1, 1880, 18 
years. 
1—J. W. Ebert & Co., 
Interest to June 1, 1880, 13 
years. 
1—Thos. D. Johneaton, 
Interest to June 1, 1880, 13 
years. 


1—Bolton Brothers, 
Interest to June 1, 1880, 18 
years. 
1—David Ander-on, 
Interest to June 1, 1880, 13 
ears. 
1—W. H. Oler, 
Interest to June 1, 1880, 13 
yeare. 
1—Kelly & Piet, 
Interest to June 1, 1880, 13 
years. 
1—“ Evening Transcript,”’ 
Interest to June 1, 1880, 18 
years. 
1— Montgomery, Slade & Co., 
Interest to June 1, 1880, 13 
years. 
1—Edward Sinn, 
Interest to June 1, 1880, 13 
years. 
1—P. P. Pendleton, 
Interest to June 1, 1880, 18 
years, 
1—J. A. Pierce, 
Interest to June 1, 1880, 13 
years. 
1—D. Claude, 
Interest to June 1, 1880, 13 
years. 
1—W. H. Glancote, 
Interest to June 1, 1880, 13 
years. 
1—Hild, Wammelle & Mitchell, 


26 76 


7 00 


1,274 41 


42,050 35 


17 50 


67 75 


2,222 47 


116 00 


106 50 


25 00 


86 25 


17 


42,050 35 


78 


June 


June 


June 


June 


1867. 


June 


June 


June 


June 


June 


Jnne 


June 


June 


June 


June 
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Interest to June 1, 1880, 13 
years. 
i—R. H. Tall, 
Interest to June 1, 1880, 13 
rears. 
1—James T. Ball, , 
Interest to June 1, 1880, 18 
years. 
j—John Nugent, 
Interest to June 1, 1880, 13 
years. 
A. 8. Abell & Co., Balt. San, 
Interest to June 1, 1880, 13 
years, 
1—Ammidon, Cranbie & Co., 
Interest to June 1, 1880, 13 
years. 


1—G. C. Taliaferro, 
Interest to June 1, 1880, 18 
years. 
i—C. M. Davis, 
Interest to June 1, 1880, 13 
years. 
I1—C. Yeugling, 
Interest to June 1, 1880, 18 
ears. 
i—Thos. Dobbins, 
Interest to June 1, 1880, 13 
years. 
1—W. H. Gordon, 
Interest to June 1, 1880, 13 
years. 
1—kR. A. Crawley, 
Interest to June 1,1880, 18 
years. 
1—Edward L. Clark, 
Interest to June 1, 1880, 18 
years. 
1— A, N. Stewart, 
Interest to June 1, 1880, 13 
years. 
i—Thos. H. Cook, 
Interest to June 1, 1880, 18 


years. 
1—Benj. P. Grymes, 


69 


314 


85 


00 


50 


00 


44,962 84 


es MO RAM 
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| Interest to June 1, 1880, 18 
) years. 


| June 1—W. L. Keller, 141 97 
| Interest to June 1, 1880, 13 
| years. 
| 1867. 
" June 1—Geo. Walters, 95 00 
Interest to June 1, 1880, 13 
| years. 
June 1—A. J. Smith, 120 00 
Interest to June 1, 1880, 13 
| years. 
) June 1—H. Heth, 878 66 
| Interest to Jane 1, 1880, 13 
| years. 
| June 1—W. D. Miller, 1,186 24 
Interest to June 1, 1880, 1! 
years. 
——— 47,929 94 
1 Interest on $47,929.94 being 
| the aggregate amount of 
| claims on page 9to page 
| 26, inclusive, from June 1, 
| 1867, to June 1, 1880, 13 
| years, 37,385 85 
| 85,814 29 
Aggregate for principal and 
interest, from page 8, bro’t 
forward, 819,166 72 
é ' Aggregate principal and ipn- 
terest, class 1, brought for- 
ward, 104,911 40 
1880. — 
$509,392 41 


June 1—Grand total! to date, 


Statement No. 2, 


| Showing No. shares stock held in Nat’! Ex. & Trans’n Co., par 
, value per share, aggregate par val. of s’d stock, where same is 


| held, &c. 
Where Held. Par Value. No of Shares. 
New York, $100 00 12,082 
Baltimore, “ 4,044 
Washington, D. C., “ 1,815 
Georgetown, “ Ss 945 
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Wh«re Held. Par Value. No. of Shares. 
Richmond, $100 00 2,349 
Staunton, a 1,494 
Charlottesville, a 1,585 
Lynchburg, “ 2,329 
Norfolk, os 230 
Fredericksburg, “ 527 
Virginia (miscellaneous), “ 276 
Charlotte, N. C., “ 287 
North Carolina (miscellaneous), ‘ 365 
Augusta, Georgia, ws 2,618 
Atlanta, a as 1,210 
Macon, “ “ 1,430 
Savannah, ‘“ a 290 
Rome w m 216 
Montgomery, Ala., . 520 
Mobile, Ala., “ 142 
New Orleans, La., “ 1,863 
St. Louis, Mo., 6 3,270 
Miscellaneous places, " 207 

Total No. shares, +6 40,044 
Then 40,044 shares would make the par value of | 
all the company’s stock $4,004,400 00 
From which deduct 20 per cent. already paid in or 
lost, , | 800,880 00 
Leaving par val., of unpaid stock to which creditors 
look, 3,203,520 00 


The aggregate of debts, as showu by acc’t No. 1, is $509,392.41, 
which will require an assessment of about 20 per cent. on 
$3,203,520, the value of unpaid stock as above reported, after 
making an extremely moderate allowance for insolvent stock- 
holders. Indeed, I feel very sure that the sequel will show it to be 
insufiicient. | 


O. G. KEAN, Comm’r. 
DEPoSsITIONS RETURNED WITH COMMISSIONER’S REPORT: 


Glenn’s Adm’r 
v8. 
National Express and Transportation Company. 


Comm’r’s Office, Nov. 8th, 1879. 


Depositions of M. B. Poitiaux and others taken before me, O. 
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G. Kean, a commissioner in chancery for the chancery court of 
Richmond, to be read as evidence on inquiries directed by decree 
of said court pronounced October 6, 1879, in a certain cause de- 
pending before it under the short style of “John W. Wright, 
sheriff, and as such adm’r of W. W. Glenn, deceased v. The 
National Express and Transportation Company.” 


Present—John Howard, Esq., p. q. 
No counsel present for def’ts. 


M. B. Poitiaux, a witness of lawful age, having been first duly 
sworn, deposeth and saith as follows: 


lst quest. by the commissioner. What is the purport of the 
papers now filed by you marked “M. B. P. No. 1” and “M. B. 
P. No. 2,” and “J. P. McC.,’’? 

Answer. They show that the National Express and Transporta- 
tion Company is indebted to me in two sums—viz.: $300 for my 
services as cashier of the Ist division of said company for 3 
months, and also $27.25 for money expended by me for the com- 
pany. Both sums bear interest from Jan. 31st, 1867. The paper 
“J. P. McC.” shows that there is due to Joseph P. McCorkle $250, 
with int. from Jan. 15, 1867, for bis services as auditing clerk of 
the company. The paper “M. B. P. No. 2” is receipted at the 
bottom, but I never received the money. 

Major Briscoe G. Baldwin was superintendent of the co. and 
told McCorkle and myself to make up our accounts and receipt 
them and he would pay them out of some money of the co. he 
expected to receive. We accordingly did so, and I find in my pri- 
vate papers receipts signed by us for part of the amounts named in 
“M. B. P. No. 1” and “J. P. MeC,” but the money was never 
paid us and the receipts were never delivered. These receipts I 
now file with the exhibits respectively so as to show the whole 
transaction. 

These certificates were made out by me from my books and pay- 
rolls as cashier of the first division. By the direction of the 
authorities in Baltimore, 1 gave similar certificates to each em- 

loyee of the company, in my division, to whom anything was due. 

hese books and pay-rolls went out of my possession after the sus- 
pension of the company. I know that the amounts shown by the 
papers “*M. B. P. No. 1,” ““M. B. No. 2,” and “J. P. McC,” are 
still due. 

2d question by John Howard, Esq., p,q. How long were you 
cashier of the National Express and Transportation Company? 

Answer. About seven or eight months; and I was in office when 

6 
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the company suspended. I was appointed cashier by bL. F. Ficklin, 
the general superintendent of the company. 

3d question by same. Have you ever resigned or been removed ? 

Answer. I never resigned, nor was [ ever removed. 

4th question by same. Where was your office? 

Answer. All the time I was cashier of the division my office was 
in Richmond. 

5th by same. Did you transact at the Richmond office of the 
said company all the business devolved on you as cashier? 

Answer. | was cashier of that division, and was complimented 
on the way I discharged my duties. I did all the business of the 
division which was assigned to me, and did it at the Richmond 
office. My division, the first, comprised Virginia, North Carolina, 
a part of South Carolina, and Bristol, Tennessee. Iwas only cash- 
ler in that division. 

ith by same. Do you know of any visible property of any kind, 
in this State or elsewhere, belonging to the said company? 

Answer. I do not now; nor do I know what became of the 
property it had; except some few old trash papers and blank 
forms, which I sold for some $27 or $30. These matters are very 
old, and as lam examined my memory is partly refreshed. I think 
I must have paid for the articles charged iv the paper *M. B. P., 
No. 2,”’ with that money, and I therefore withdraw that account as 
evidencing a debt due me. I never collected the other money due 
me, because I paid out what money was in my hands to drivers and 
other employees, relying for my own money on Major Baldwin as 
I have said, and since he failed to pay me, I have known no way 
of making the money. 

7th question by same. State whether or not General Joseph R. 
Anderson, of this city, was a director of said company? 

Answer. I always understood and believed him to be such. 

And further this deponent saith not. 


M. B. POITIAUX. 


J. E. Brister, a witness of jawful of /awful age having been first 
duly sworn, deposeth and saith as follows: 


Ist quest. by John Howard, Esq., p. q. What is your occupa- 
tion ? 

Answer. I am a printer at the office of the “Richmond Whig.” 

2nd by same. Look at the printed slip now shown you, marked 
‘Richmond Whig,” and say what it is? 

Answer. It is an exact printed copy of a “local report’? which 
appeared in the “Richmond Whig” of Wednesday morning, Oct. 
8ist, 1866. The “Richmond Whig” is a newspaper published 
then and now in the city of Richmond. 
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[The witness here produced before the commissioner an original 
file of the “ Richmond Whig”’ for the year 1866; and upon exam- 
ination of the same by the commissioner, the printed exhibit 
“Richmond Whig” above filed, was found to be a correct copy of 
the same. 

O. G. KEAN, Com’r.] 


[ am a practical printer, and printed the slip I have filed. It is 
an accurate copy. 
And further this deponent saith not. 


JNO. E. BRISTER. 


General Joseph R. Anderson, a witness of lawful age, having 
been first duly sworn, deposeth and saith as follows: 


Ist quest. by John Howard, Esq., p. q. What is your residence 
and occupation ? 

Answer. Richmond; President of the Tredegar Company. 

2nd by same. Please look at the file of the “Richmond Whig,” 
now shown you, and particularly at the number of Oct. 31st, 1866, 
and read the report therein made of meetings of the stockholders 
of the National Express and Transportation Company, held at the 
Exchange Hotel, in the city of Richmond, Monday evening, Oct. 
29th, 1866, and on the following day (a printed copy of which has 
been filed and proved in thia cause) and say whether or not you 
are the person referred to in said report? 

Auswer. I have no doubt I am. 

8rd by same. Were you present and did you take part in said 
meetings of the stockholders ? 

Answer. That is my recollection. 

4th by same. What assets has the National Express and Trans- 
portation Company, in this state or elsewhere, so far as you know? 

Answer. None that I know of. 

5th by same. Do you mean visible property ? 

Answer. I know of no visible property. 

6th by same. Have the stockholders of said company, to your 
knowledge, had any meeting since those above referred to? 

Answer. I recollect none. 

7th by same. Please look at the printed circular, now shown 
you, dated Oct. 20th, 1866, and signed “Joseph R. Anderson, 
chairman,” now filed, marked “J. R. A.,” and say whether the 
signature thereto is yours? 

Answer. I have no doubt it is. 

And farther this deponent saith not. 


JOSEPH R. ANDERSON. 
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No other witness appearing, the further taking of these deposi- 
tions is adjourned to the 18tb day of November, 1879, at the same 


place and hour. 
©. G. KEAN, Com’r. 
Richmond, Nov’r 18th, 1879. 


Pursuant to the foregoing adjournment, the further taking of 
these depositions was resumed and continued as follows: 


Present—John Howard, Eaq., for compl’ts. 
No other counsel. 


John T. Snowden, having been duly sworn, deposes and says as 
follows: 

ist question by John Howard, Esq. State vour name, age, resi- 
dence and occupation ? 

Answer. John Thomas Snowden; I am 56 years of age, reside 
in Baltimore, Maryland, and am at present one of the deputy 
clerks of the superior court of Baltimore. 

2nd by same. What was your residence and what your occupa- 
tion in the years 1865 and 1866? 

Answer. My residence was Baltimore city, as at present. My 
occupation then was that of a clerk in the auditor’s department of 
the Baltimore and Ohio Railroad Company. My business was to 
audit the accounts in said department. I don’t know that I audited 
all, but I audited many of the accounts—mapny of the accounts of 
agents on the line ef the road. We had at various points on the 
road what may be termed sub agencies, offices located for the con- 
vevient transmission and receipt of freight, &c.; and it was the 
duty of all the sub-agents, controlling these offices, to make reports 
from time to time of their receipts and shipments to the principal 
oftice in Baltimore. There they were examined, and if correct, 
audited and entered in proper books kept for the purpose. When- 
ever any agent made a shipment of goods, he sent along with them 
a ‘manifest,’ showing the amount of freight. If the freight 
were paid at his office, he would be chargeable with the amount if 
it was to be collected at the point of destination,'then the agent at 
that point would be responsible. Inethis way the several agents 
were made to operate, to some extent, as checks on each other. 
The auditor’s office of the Baltimore and Ohio Railroad was in the 
city of Baltimore, and is the principal office of that road for the 
adjustment of its accounts. 

3rd by same. State whether or not in the year 1866, say from 
March to October inclusive, the defendant, The National Express 
and Transportation Company, bad its express matter transported by 
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the Baltimore and Ohio Railroad Company on the lines of its 
road ? 

Answer. It did. 

4th by same. Were, or not, the accounts for such shipments or 
transportation kept and adjusted at the said principal office of the 
Baltimore and Ohio Railroad in Baltimore ? 

Answer. They were kept at the auditor’s office of said railroad 
in the city of Baltimore. 

5th by same. Please look at page 182 of the book pow shown 
you, purporting to be a book of entries of the Baltimore and Ohio 
Railroad Company, and say what the book is, and particularly what 
appears on said page ? 

Answer. This book is one of the ledgers kept in the auditor’s 
office of the Baltimore and Ohio Railroad Company, containing 
accounts against its agents and others for indebtedness for trans- 
portation of freight. It was given to me in the auditor’s depart- 
ment of said road yesterday to bring here to-day. On page 182, 
in this book, appears the account of the National Express and 
Transportation Company. 

6th. by same. In whose handwriting do the said entries of that 
account appear to be? 

Answer. They are mine, and they were made by me, as are all 
the entries in said book in regard to the National Express and 
Transportation Company. 

7th by same. Were they, or not, made in the ordinary and regular 
course of business? 

Answer. They were made in the regular course of business. 

8th by same. Please examine a paper, now shown you, purport- 
ing to be a copy of that account, marked “B. & O. R. R.,” and to 
be filed as a part of your deposition, and state whether or not it is 
a correct copy of said account? 

Answer. I have compared said paper with the account on the 
ledger, with the aid of the commissioner, and now state that it is 
an exact copy of said account, except that the account on the books 
does not contain the interest calculations appearing on the paper 
“B. & O. R. R.” 

9th by same. What is the balance due the Baltimore & Ohio R. 
R. Co. from the National Express and Transportation Co. by the 
account on the ledger you have referred to? 

Answer. Forty-one thousand four hundred and thirty-two dollars 
and thirty-eight cents ($41,432.38). 

10th by same. Is that,or not, the correct amount due, with in- 
terest to the present time? 

Auswer. I believe that to be the correct amount due. 

lith by same. State whether or not the said account, as it ap- 
pears on the ledger, was duly rendered to the National Express 
and Transportation Company, about the date of the last entry? 
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Answer. Yes, sir; it was so rendered. I have no hesitation in 
saying it was, and to my knowledge it was never objected to or 
disputed. I was in the office of the Baltimore & Ohio Railroad 
Company up to September, 1867, and know that the railroad com- 
pany made great efforts to collect this debt, and never heard any 
reason for its failure to do so except that the debtor had no money. 


And farther this deponent saith not. 
J. THCMAS SNOWDEN, 


The further taking of these depositions is adjourned, to be con- 
tinued on Monday, Dec. 15th, 1879, at the same place and at the 
hour of 11 o’clock A. M. | 

: O. G. KEAN, Com’r. 


Richmond, Dec. 15tb, 1879. 
Met pursuant to adjournment. 
Present—John Howard, Esq., for complainant. 
No other counsel. 


Edward Price, having been duly sworn, deposes and says as 
follows: 


lst question by John Howard, Esq. What is your name, age, 
residence and occupation ? 

Answer. Edward Price; [am 40 years of age, reside in Balti- 
more, and am the first book-keeper in the Bank of Commerce in 
that city. I have been connected with that bank eleven years 
next February. 

2nd by same. State whether or not the defendant, the National 
Express and Transportation Company, kept a bank account with 
that bank; and if so, during what years 7 : 

Answer. The company had an account with the bank; I can’t 
say when it commenced; but it ran down, according to the balance 
on the ledger of the bank, which I now have before me, to January 
24,1867. From that balance it is evident, from the rules and cus- 
toms of the bank, that on that day the acéount was balanced and 
vouchers delivered. | 

8rd by same. What rules and custom do you refer to? 

Answer. Whenever we balance a bank book and return the 
vouchers for same to customer, we close the account by drawing 
red lines across the face of the account, and bringing the balance 
down at that date. And the fact of the red lines being drawn 


ers delivered to the proper party. 


said ledger of said bank of the account of said comy 
bank? If so, please state them? 


of $3,509.77 in favor of the company; August 13, 


of the bank; September 17, 1366, of $12,030.15 in 
bank; January 24, 1867, a balance of $6,726.07 in 


ance has never been paid #:'1 is still due the bank. 
5th by same. Look at the paper marked “B. C. 

the commissioner, and state what you know about t 

acceptance therein described ? ‘ 
Answer. The ledger of the bank, now before m 


were protected for non-payment, and charged against 
count—that is, the bank account of said company is 


all payments made. 
on the account due the bank. 


Is that the correct amount due? 
Answer. It is, with interest from July 4th, 1868. 


the notes and acceptances above mentioned ? 


bank, which is the last one appearing on the account. 
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across the face of the account, as is the case with the account now 
before me, is proof that the balance was accepted and the vouch- 


4th by same. Do you see any previous similar balances on the 


many with the 


Answer. Y es; there is a balance of the account on July 2, 1866, 


1866. of $35,- 


840.78 in favor of the bank; August 30, 1866, $19,001.71 in favor 


favor of the 
favor of the 
This bal- 


8.” filed with 


he notes and 


e, shows that 


each of the notes and acceptances mentioned in paper “B. C. B.” 


The National 


7 Express and Transportation Company, and credits were to that ac- 


eredited with 


These credits are stated in paper “ B. C, B.” 


6th by same. The amount due the back according to paper “ B. 
C. B.” due by average July 4th, 1868, appears to be $17,479.60. 


7th by same. Do you know what disposition the bank made of 


bi Answer. They were placed in the hands of Wallis & Thomas, 


attorneys at law, for collection, on the 24th January 


lected from these notes and acceptances. 

8th by same. What is the character and standin 
Wallis & Thomas? 

Answer. They are very prominent members of t 
bar; and in all respects for integrity, character, 
promptitude stand as well as any men in Baltimore. 

And further this deponent saith not. 


Clapham Murray, having been daly sworn, depose 
follows: 


, 1867, whose 


receipts for the same the bank still holds, and is now before me. 
[ don’t know whether suit was brought on them or not; 
know that the National Express and Transportation Company bas 
received credit on its account for every dollar that has been col- 


but do 


g of Messrs. 


he Baltimore 
capacity and 


EDWARD PRICE. 


s and says as 


a 
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Ist question by John Howard, Esq. State your name, age, resi- 
dence and occupation ? | 

Answer. Clapham Murray; I am forty-one years of age; reside 
in Baltimore, and I am assistant cashier in the “city collector’s 
office.”’ 

2nd by same. State whether or not you have ever been in the 
employment of the Bank of Commerce, of the city of Baltimore; 
and if so, in what capacity and during what time? 

Answer. [ have been in the employment of said bank. I was 
appointed discount clerk of said bank September Ist, 1865. I re- 
mained with that bank, as well as | remember, about five years, 
during about 14 or 15 months of which time I was its cashier. 

8rd by same. Look at the paper now shown you, marked “ B. C. 
B.” purporting to contain, among other things, a memorandum of 
certain notes discounted by the Bank of Commerce of Baltimore 
for the National Express & Transportation Company, and say 
whether the same is correct, and whetber said notes were in fact 
discounted by said bank for said company ? 

Answer. I[ have looked at the paper referred to, and with the 
aid of the first book-keeper of the said bank, and in the presence 
of the commissioner, have carefully compared it with the books of 
original entries of the bank. The said paper is a correct copy of 
those books. The notes therein mentioned were discounted by 
the bank for the National Express and Transportation Company, 
and are still unpaid, so far as | know. I was the discount clerk of 
the bank during the period covered by these transactions, and either 
kept or supervised the books wherein the original entries were 
made These books are now before me, and [ know the entries to 
be correct. All notes and other paper discounted by the bank 
passed through my hands, and were examined by me—these among 
others. There are credits noted on paper “B. C. B.,” showing 
payments on account of the notes above referred to and the other 
indebtedness. They are doubtless correct, but- I know nothing 
about them. I have examined the receipt book of the bank, which 
is now before me, and by comparison with the paper * B. C. B.,” 
find that the notes and acceptances mentioned in that paper were 
delivered to Messrs. Willis & Thomas, attorneys and counsellors at 
law, of Baltimore, for collection. 

And further this deponent saith not. 


CLAPHAM MURRAY. 


The further taking of these depositions is adjourned, to be con- 
tinued on Tuesday, Dec’r 16th, 1879, at the same place and hour. 


O. G. KEAN, Com’r. . 
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Richmond, Dec. 16, 1879. 
Met pursuant to adjournment. 


Present: John Howard, Esq., for compl’t. 
No other counsel. 


Enoch Pratt, having been duly sworn, deposes and says as fol- 
lows : 


lst question by John Howard, Esq. State your name age, resi- 
dence, and occupation ? 

Answer. Enoch Pratt; I am seventy-one years of age, reside in 
Baltimore, and I am a merchant—a bank president—and vice- 
president of the Philadelphia, Wilmington & Baltimore railroad, in 
which I am also a director. I have been vice-president of said 
road about ten or twelve years, and a director in it for about 
twenty-five years. 

2nd by same. Please look at the account marked “ P. W, B.,” to 
be filed with your deposition as part thereof, bearing date Septem- 
ber 18, 1868, and state whether or not the said account is correct ? 

Answer. Yes; it is a correct account of the acceptances men- 
tioned and described in the petition of the Philadelphia, Wilming- 
ton and Baltimore R. R., filed in this case, and correctly represents 
the indebtedness of the National Express and Transportation Com- 
pany to the said railroad company. Il append to said account no- 
tices of the protest of said acceptances, and have carefully and 
diligently searched among the papers of the railroad company for 
the acceptances themselves without success. If found, they shall 
be at once forwarded to the commissioner. 

8rd by same. Who was H. F. Kenney, mentioned in the said 
notices of protest / 

Answer. He was the superintendent of the Philadelphia, Wil- 
mington & Baltimore Ralroad Company. 

4th by same. Who was Richard F. Allison, referred to in said 
notices ? 

Answer. He was styled the cashier of the National Express and 
Transportation Company at Baltimore. 

5th by same. What was the consideration for said acceptances? 

Anewer. Th2 transportation of express matter over the line of 
the Philadelphia, Wilmington & Baltimore R. R. for the National 
Express and Transportation Company, and charges thereon; the 
whole amount due for which is represented by the acceptances 
already referred to. 

6th by same. Who was the 8. P. Wilbank, mentioned in the 
notices of protest above referred to / 

Answer. He was a party in the employ of the express company. 
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I don’t know what his position was, but am satisfied he was author- 
ized to draw the drafts, as otherwise they would not have been 
accepted. We generally had weekly settlements with the National 
Express and Transportation Company, and the acceptances in ques- 
tion were given in settlement of the accounts growing up from 
week to week. These accounts on September 18, 1868, aggregated 
the sum of $7,736.74, which, with interest from that date on 
$6,921.25, the principal of said sum, is the amount still due and 
unpaid from the National Express & Transportation Company to 
the Philadelphia, Wilmington & Baltimore Railroad Company. 
And farther this deponent saith not. 


ENOCH PRATT, 
Vice-Pres’t Phila., Wil. & Balti. R. R. Co. 


The further taking of these depositions is adjourned to be con- 
tinued April, 26, 1880. 
OTHO G. KEAN, Com’r. 


Com’rs Officer, April 26, 1880. 
Depositions were continued pursuant to adjournment as follows: 
Present. John Howard, Esq., p. q. 


John J. Kelly, a witness of lawful age deposeth and ‘saith as 
follows, having been first duly sworn: 


Ist quest. by Mr. Howard, p. q. What is your residence and 
occupation ? 

Answer. I am a manufacturer of straw goods and reside in New 
York city. 

2nd by same. Where did you reside in 1866? 

Answer. Part of the time in Richmond, part of the time in Bal- 
timore. 

3rd by same. State what connection you had, if any, with the 
deft., the National Express & Transportation Co., during that time, 
and what opportunities you had of knowing its business and the 
officers and agents who conducted it? 

Answer. I was first general auditor of the Co., subsequently a 
director and vice-president, and for the remainder of my term with 
them general superintendent. In all of these capacities I was 
familiar with the affairs of the Co. and with its officers and agents, 
books and accounts. 

4th by same. Where have you snbsequently resided? 

Answer. In the city of New York. 
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5th by same. State about what time the Uo. failed and ceased 
its operations? 

Answer. I think the active operations of the Co. were closed up 
in November or December of 1866. Its various offices were closed 
as rapidly after that as possible. 

6th by same. What connection, if any, did you have with the 
assets of the Co., after its failure, and in what capacity; and what 
action did you take in the matter, if any? 

Answer. I was one of three trustees, to whom the Co., by a deed 
of trust dated Sept. 20th, 1866, (and mentioned in the papera of the 
case) assigned its affairs. The deed was not delivered to us, ac- 
cording to its provisions, until some time later, when we took 
charge of the affairs of the Co. My co-trustees were John Blair 
Hoge and C. Oliver O'Donnell, then both of Baltimore. Mr. 
O’ Donnell has since died, but he never took any active part in the 
matter. Mr. Hoge is now in W. Va. Iwas the most active in the 
matter, but consulted Mr. Hoge. We met from the start with 
difficulties in the way of attachment suits and otherwise, and even 
before the deed of trust became operative, by recording it at the 
various points necessary, the larger part of the personalty of the 
Co., in fact all its personalty, was seized in such suits, and never 
came into our possession. We made efforts everywhere to realize 
the personal property of the company, but without the slightest 
sort of success. We were met with serious law proceedings in 
Maryland, where the affairs of the company were taken out of our 
bands and put in those of a receiver, and by a suit in New York, 
by which we were enjoined from doing anything further in the 
matter. The trustees have been without funds either to prosecute 
or defend these litigations, and the trust has consequently been 
permitted to lie without action. It should be added, however, that 
the trustees did defend the proceedings in Maryland, and the re- 
ceiver there was removed, and the affairs of the Co. returned to 
our bande. 

7th by same. What part, if any, of the assessments, made by the 
company upon the stockholders before it failed, were collected by 
you and your co-trustees; and what effort did you make to collect 
them? ! 

Answer. I have no recollection of any collection on account of 
assessments on stock. All our efforts were delayed, as previously 
stated, and finally stopped by the injunction proceeding in New 
York. 

8th by same. State whether or not the Co. received any notes 
from stockholders on account of said assessments; and if so, what 
became of them? 

Answer. I think there were notes and obligations from Ficklin 
used as collateral to raise money on at some time during the exist- 
ence of the Co. The Co. sometimes drew on various stockholders 
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for amount of their assessments aud deposited the drafts with its 
endorsement, as colleteral for loans, or sent them through the 
bank for collection. In every case the Co. was the debtor, so far 
as the bank was concerned. This was particularly the case towards 
the close of the operations of the Co., when drafts for a large part 
of their last assessment were made upon the stockholders, and 
those drafts used to obtain money from the Bank of Commerce, 
with which the drafts were deposited. 

9th by same. State, if you know, whether or not, a great many 
of the stockholders of the Co. have become insolvent? 

Answer. I only know one or two instances, in my own know- 
ledge, in New York city. I am informed that very many of them 
have become insolvent. 

10th by same. What percentage of assessment had been made 
when the Co. ceased business? 

Answer. In all, twenty per cent. 

llth by same. What became of the books and papers of the Co., 
on its failure, and in whose custody and where have they been 
since ? 

Answer. The books and papers came into the possession of the 
trustees in Baltimore, were taken from them by the order of a local 
court in Maryland and placed in the hands of Thomas G. Pratt, as 
receiver, and subsequently, after his receivership had been vacated, 
they came into my possession, and [ have had them in the city of 
New York ever since. 

12th by same. Have you any of those books here present; and 
if so, state what they are, and so describe them as that they can be 
identified; and state also, if you know, in whose handwriting they 
severally are? 

Answer. I have some of the books here, having brought them 
from New York at the call of counsel for the plaintiff; and will 
leave them in the commissioner’s possession, that he may examine 
them thoroughly, and make such extracts as may be necessary, 
with the understanding, however, that when they have been so 
examined and extracts made, they are to be returned to me in New 
York. Ido not feel authorized to surrender them absolutely. 

They are as follows: 


1. “Stock ledger A. N. E. T. Co.” It contains an account with 
each individual holder of stock; showing date of certif. from and 
to whom transferred, number of the transfer, number of the cer- 
tificate, number of shares and requisitions (or assessments) drawn. 
It is in the handwriting of the treasurer of the Co., Mr. J. V. H. 
Allen. I know his handwriting personally and know that he was 
treasarer. 

2. ‘*Subscriptions National Express Co.,” containing a list of the 
stockholders of the Co., classified under the names of the places in 
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which the subscriptions were made or the stock held. Showing 
the name of each stockholder at said place, the number of shares 
held, the amount paid, the amount due, and the votes to which he 
was entitled. 

It is partly in the handwriting of the treasurer, Mr. Allen, and 
partly in that of the transfer clerk, bis assistant. His name was 
Robt. Mayo, I think. I know his handwriting. 

3. ““Record N. E. & T. Co. Board of Directors,” containing a 
record of the meeting and proceedings of the stockholders and 
directors. 

It is in the handwriting.of the various secretaries of the Co., or 
secretaries pro tem.—J. V. H. Allen, P. T. Moore, and others. 

On page 153-4 is a memorandum in my own handwriting, which 
shows on its face that it is not a minute of any official proceedings, 
but only an abstract of proceedings, showing succession of officers, 
&e. 

The page 152 closes the record of the last meeting of the direc- 
tions of the Co. I know both sigvatures to be gennine. “J. V. 
H. Allen, secretary,” ** M. G. Harman, vice-president.” 

4. “Trial balance sheet,” containing the trial balances of the 
general ledger from time to time. Semi-monthly to monthly trial 
balances, the last being dated Oct. 8th, 1866. It shows the con- 
dition of the Co., so far as written ipto its books, up to that date. 
It is in the handwriting of the accountant of the Co., A. B. John- 
ston. 

13th by same. State whether or not you have any books, papers 
or other memoranda which will enable you or anyone to show 
what was the actual indebtedness of the Co. at the time it ceased 
operations, and to whom severally this indebtedness was due? 

Answer. I have no such books, papers or memoranda. Nothing 
in the possession of the trastees or Co. would make a complete 
statement. Many claims were never presented to the trustees or 
to the Co. in any shape which has been preserved. 

The Co. continued to contract debts with the railroad, its em- 
ployees and others after October, when the books stopped, and the 
last balance was shown. 

I may have in New York books which will give more intorma- 
tion above the indebtedness of the Co. than the trial balance of 
the generai ledger. If so I will send them on to the com’r to be 
returned to!me with the other books, as above stated. I know 
that I have the journal corresponding with the ledger, trom which 
the trial balances were taken. I will describe such books as are 
sent in a letter addressed to the com’r, which I ask him to accept 
and file as part of this deposition. 

14th by same. Have you any claim of your own aguinst the Co. 
for services or otherwise? If so, please state it? 

Answer. I have a claim against the Co., for services as general 
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supt., and disbursements for travelling expenses, &c., in the service 
of the Co., amounting March Ist, 1867, to $2,383.47—none of 
which has been paid. I will enclose an account of it, verified by 
affidavit, (saowing how much of it appears on the books of the 
Co., and how much accrued after the books were closed) to Com’r 
Kean as part of my deposition. 

15th by same. Do you know anything of a claim of H. Warfield 
against the Co.? 

Answer. I know he has a considerable claim against the Co., 
arising out of a compromise between them. The Co. gave him 
notes, the consideration of which was a surrender of stock on bis 
part. I seein the hands of the counsel for Warfield, four notes 
dated Aug. 10, 1866, due at 3,6,9 and 12 mos., for $750 each, 
signed with the genuine signature of Jos. E. Johnston, President. 
I see also a certified copy of the minutes authorizing this settle- 
ment, with the genuine attestation of J. V. H. Allen, Secretary. 
The above papers are here filed with this deposition. 

And further this deponent saith not. 


JOHN J. KELLY. 

Adjourned to meet again May 7th, 1880. 
O. G. KEAN, Com’r. 
Richmond, May 7th, 1880. 


L. RK. Smoot, having been: duly sworn, deposes and says as 
follows: 


Ist question by Jno. Howard, Esq. State your name, residence 
and occupation ? 

Answer. Luther R. Smoot; I reside in Baltimore, Maryland, 
and am now secretary of a gas light company in that city. 

2d by same. State what connection you had, if any, with The 
National Express and Transportation Company; at what time and 
for how long you were so connected with it; and what opportu- 
nities, if any, you have had for knowing the business and indebt- 
edness of said company ? 

Answer. I took a position with that company as assistant to the 
general superintendent on March 8th, 1866, and remained until 
August 10th, of the same year. After the appointment of the re- 
ceiver, Thomas G. Pratt, formerly Governor of Maryland, by the 
circuit court of Baltimore, at the suit of W. W. Glenn and others, 
I was appointed by said receiver with the approval of the court, to 
take charge of all the books and papers and retain the custody of 
the same until they were transferred under a decision of the court 
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of appeals of Maryland, to the trastees of the company, viz: Jobn 
J. Kelly, C. Oliver O’Donnell and John Blair Hoge. It was, I 
think, from about December, 1866, to July, 1867, that the. books 
remained in my custody. I was directed by the receiver to pro- 
cure and examine all claims against the company previously filed 
with the trustees, and all others received at the receiver office. 
| performed that daty and submitted the claims, properly authen- 
ticated, to the circuit court of Baltimore, together — liste of the 
said claims by states; copies of which lists I now file with the 
commissioner, numbered respectively 1, 2, 3, 4, 5, 6, 7, 8, 9, aa 
part of my deposition. I filed the original claims in the circuit 
court of Baltimore as being the established debts against the Ex- 
press Company, aggregating a total indebtedneses ot $107,164.49— 
I mean so far as such claims were presented before the receiver. 
Under an order of court the receiver made a call for all persons 
holding claims to produce them before him on or before May 1, 
1867. Many persons did not, however, bring in their claims. 
All the papers in said suit in Baltimore have been lost. Many 
persons presented their claims, through counsel, to the court, gen- 
erally demands on written contracts. 

8rd by same. Do you know what counsel, if any, represented 
the Bank of Commerce in that suit? 

Answer. 8S. Teakle Wallis, in his individual capacity, or his 
firm, Wallis & Thomas, I don’t know which. I know that 
I furnished Mr. Wallis some information from the books of 
the company. The account of the said bank was in part secured 
by notes given by stockholders of the company for assessments. 
It could not be made up for a long time, as many of these notes 
had not matured. 

4th by same. Do you personally know of any other claims 
against said company which are just? 

Answer. I do; I know of those appearing on the list which I 
now file with the commissioner, marked No. 10, all of which are 


justly — to the persons named in said list; being mostly due to 


the employees of the Baltimore office. And in addition the com- 
pany owes me a separate debt of $770, principal, being my pay for 
the entire period of service from March 8th to Ang. 10th, 1866. 
I now file the evidence of said claim, marked No. 11 &12. Lalso 
file herewith, as No. 13, a memorandum, two items of which I 
now desire to prove, viz.: that of H. Heth, for $373.66, and that 
of W.D Miller, for $1,136.24. I also desire to file with my depo- 
sition a paper marked No. 14, the same being a memorandum of 
some of the claims against the company made about Jone 12th, 
1876. I made the said memorandum, and am satisfied of its cor- 
rectness: and I will remark that I see from it that the Bank of 
Commerce was represented by 8. T. Wallis. I also file as No. 15, 
a piece of the scrip of said company. It bears date Jan’y 25, 
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1866, and shows the way in which assessments on stock were paid 
and to be paid. 

5th by same. Please look at the books now shown you, being 
those referred to in the deposition of John J. Kelly, and left with 
the commissioner, and say whether you recognize them as part of 
the books formerly in your custody ? 

Answer. Ido. I, however, had charge of many besides these. 

And farther this deponent saith not. 

L. R. SMOOT. 


STATE OF Vriratinta—City of Richmond, to-wit: 


I, Otho G. Kean, a comm’r in chancery for the chancery court of 
Richmond, do certify that the foregoing depositions were duly 
taken, sworn to and subscribed before me at the time and place 
named therein. 

Given under my hand, this 19th day of June, 1880. 


OTHO G. KEAN, Comm’r. 


Exuisit “*RichMonp Wuaie,” witH Dep’Nn or J. E. Brister, Page 119. 
National Express & Transportation Company. 


A meeting of the stockholders of this company was held on 
Monday evening at the Exchange Hotel. On motion, Mr. Peachy 
R. Grattan was called to the chair. 

Mr. Kelly, from the committee appointed to confer with the 
Merchants’ Union Express Company, New York, made a report of 
the result of said negotiation, and read a communication showing 
that the proposition to that company to purchase the preferred 
stock of the National Express and Transportation company was 
not acceded to. 

Gen. Anderson moved that a committee of five be appointed to 
report a plan for the reorganization of the company; said report 
to be presented at a meeting to be held the following morning. 

The chairman appointed the following committee: Lewis V. 
Bogy, of St. Louis; John B. Miner, of Charlottesville; Thomas 
J. Michie, of Staunton; M. G. Harman, of Staunton; and Gen. 
Joseph R. Anderson, of Richmond. 

Mr. Bogy moved that Wm. H. Perot, of Baltimore, be tele- 
graphed to, and asked whether he would accept the presidency of 
the company. This motion was adopted unanimously. Mr. Bogy 
spoke very highly of Mr. Perot, as a gentleman of high reputa- 
tion, large means, and anxious for the success of the company. 
Mr. Bogy suggested $2,500 as the salary, but, at the same time, 
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remarked that he knew Mr. Perot, if he accepted the office, would 
not care mucb about the amount of salary. 

‘On motion of Gen. Anderson, the meeting adjourned to next 
morning at 11 o’clock. 


Adjourned Meeting. 


The stockholders reassembled yesterday morning, and the com- 
mittee appointed by the previous meeting made an elaborate re- 
port, through its chairman, Mr. Bogy, on the subject of reorgan- 
ization. From this report we find that 


557 shares had been taken, on which nothing bas been paid. 
1,154 shares on which 1 per cent. has been paid and no certificate 
issued, 


2,169 shares on which 5 per cent. have been paid. 
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40,044 total amount of shares, 
The company has collected from its stockholders in cash, $534,748 
From the same parties, in notes, which are considered 


good, 54,436 
$589,184 
Indebtedness of every description, 273,000 
$862,184 

Assets. 


Th» company has, in wagons, horses, harness, books, 


-tationery, sates and office fixtures, the sum of $235,120 81 
In b) Ils receivable as above mentioned, 54,436 00 
Total, $289,556 81 

Thus leaving a loss of $572,627 19 


There is due the company by stockholders as delinquentse—and 
this based only on the 36,440 shares of the stock on which 10 per 
cent. and upwards has been paid—the sum of $145,855 will pay up 
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the stock to 20 per cent., and the report proposes that an additional 
call of 10 per cent. be made, based on these 36,440 shares, which 
would give the sum of $361,440. 

The cash means would then be: 


Already due, $145,855 
Proposed call of 10 per cent. on 36,440 shares, 361,440 
Total, 507,295 

Which, added to the amount of assets on hand, 
would make a total of $796,851 81 


The report goes on to say that if the stockholders pay up as 
proposed in it, the condition of the company will be as follows: 


Amount due on previous calls, $145,855 
Amount for proposed calls, 361,440 
$507,295 
Less the debts, 273,000 
$234,295 


Leaving the sum of $234,295 on hand, besides the property, to 
carry on the business, which the company say they deem ample, 
provided the administration of affairs of the company be able and 
economical. (This is but a brief abstract of the report, which is 
quite lengthy.) 


The following resolutions, drawn up by the committee, were 
then read: 


Resolved, That this meeting sees nothing in the present condi- 
tion or future prospects of this company to induce despair of the 
ultimate success of our enterprise. 

2. That, with a fund of subscribed stock, yet untouched, in the 
hands of solvent shareholders, amounting to upwards of $3,000,- 
000, of which less than one-tenth will discharge al! our liabilities, 
and less than one-fifth will enable the company to proceed prosper- 
ously with its operations, insolvency is absurd, and failure to suc- 
ceed wholly unnecessary. 

8. That to pay the debts, and resuscitate the credit of the com- 
pany is the first duty and purpose of the stockholders, to which 
end every shareholder is already pledged and bound by law to the 
full extent of the stock owned or subscribed by him. 

4. That this meeting being satisfied that thirty per cent. of the 
stock at present subscribed will suffice to pay the debts and proses 
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cute the business of the company successfully, would now, if it 
possessed the legal power, reduce and consolidate the stock by 
reducing the number of shares to three-tenths of the original 
amount; bot that being impracticable without an amendment of 
the charter, the stockholders here present pledge themselves, and 
hereby instruct the president and directors to endeavor to obtain 
such amendment from the General Assembly of Virginia as soon 
as it shall again be convened in December next. 

-5. That in addition to the requisitions heretofore made, amount- 
ing in the aggregate to twenty per cent., the president and directors 
be instructed forthwith to make a further requisition of ten per 
cent. upon the stockholders—five per cent. payable within thirt 
days, and five per cent. within ninety days—and that they proceed, 
without delay, to enforce payment from all delinquents by the 
promptest and surest process of law. 

6. That the president and directors be advised to suspend the 
active operations of the company, taking due care of all its property 
until the stockholders shall have responded to the requisitions upon 
them as to supply a fund saflicient to pay the debts and extend the 
business without further embarrassment. 

7. That the creditors have in the obligation, willingness and 
ability of the stockholders to pay with honorable promptitude the 
debts respectively due, the amplest security therefor. They are 
respectfully appealed to to forbear such proceedings as can only 
tend to delay, embarrass and injure the company, without, in any 
wise, hastening that result of the speedy liquidation which the 
stockholders desire and aim at not less earnestly than themselves. 

8. That the stockholders now present address themselves with 
confidence to their fellow-stockholders urgently, but most respect- 
fully, reminding them that they cannot, and ought not, to seek to 
evade responsibility for the debts already incurred, and that in jus- 
tice to all concerned, the commercial enterprise on which we entered, 
so needful as it is to the business of the country, and of which we 
esteem the future success already assured, cannot be abandoned 
without eminent discredit. They therefore trust that each stock- 
holder, for his own sake, and for the sake of the company, will 
respond promptly and fully to the calls made upon him. 

9. That the president and directors be specially instructed to 
cause the interests and rights of the company, now in litigation in 
Alexandria, Baltimore and New York, or elsewhere, to be dili- 
gently cared for and protected. 

10. That as soon as the debts of the company shall be paid, or 
satisfactorily arranged, the business shall be gradually resumed, as 
fast and as far as circumstauces shall allow, and, at all events, in 
season for spring trade. | 

11. That the president and directors be requested to apply to the 
general assembly of Virginia as soon as it shall convene, in Decem- 
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ber next, for an amendment to the charter, reducing the capital of 
the company to a minimum of $1,000,000, with power to increase 
it to $2,000,000, and limiting the liability of the stockholders upon 
their raising subscriptions to forty per cent. thereof. 

12. That it shall be an invariable rule, from which the president, 
directors and superintendents are specially charged, to allow no 
departure; that all the employees of this company, who receive or 
disburse money, shall execute and file with the secretary, before 
entering upon their offices, bonds in adequate penalties, and with 
sufficient security, to be renewed from time to time, as occasion 
requires, for the faithful discharge of their duties. 

13. That the utmost energy aud promptness on the part of all 
officers and employees of the company, with a pervading spirit of 
economy, are deemed necessary to success; and therefore we re- 
commend to the board great vigilance in this regard. 


General Anderson then offered the following resolution, which 
was adopted : 


Resolved, That the report of the committee be adopted, with the 
following modifications, viz: Whereas, this meeting is fully satis- 


fied that the payment of thirty per cent., as indicated in the report, | 


is sufficient to carry on the business of the company, yet, as a mat- 
ter of precaution, this meeting recommend, that when consolidation 
is effected by amendment to.the present charter, it be based on 
forty per cent., aud entire release of the remaining sixty per cent. ; 
this additional ten per cent. to be called or not, as the exigencies 
of, the company may arise, and not to be called on unless the same 
be necessary. 


On motion of Mr. Michie, it was 


Resolved, That the president of the company is hereby instructed 
to lay before the Hon. J. C. Underwood, judge of the eastern ‘dis- 
trict of Virginia, the proceedings of this meeting. 


The stockholders then proceeded to make nominations for a 
board of directors, when the following gentlemen were nominated 
and unanimously approved of: 


W. H. Perot, Baltimore. 
E. J. Foley, Baltimore. 
W m. Devrics, Baltimore. 
Joseph K. Anderson, Richmond. 
Wm. H. Webb, New York. 

J. Carter Marbury, Washington. 
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R. P. Zimmerman, Atlanta. 
M. G. Harman, Staunton. 
Lerenzo Norvell, Lynchburg. 


On motion of Gen. Imboden, it was 


Resolved, That the report of the committee and proceedings be 
published in the city papers, and that the secretary have five hun- 
dred copies published in pamphlet form, and send one to each 
stockholder without delay. 


The meeting then adjourned sine die. 


In the course of the proceedings, reference was made more than 
once to the secretary, Mr. J. V. H. Allen, and to the general super- 
intendert, Mr. John J. Kelly (formerly of Wells, Fargo & Co.’s 
Express), in terms highly complimentary for their efficiency, and 
the ready and satisfactory manner in which they answered all ques- 
tions put to them in connection with their departments, and it = 
peared to be the universal wish of the meeting that they should 
be continued in office. 


Examined and found correct. 
O. G. KEAN, Comm’r. 


Exarsit “*M. B. P., No. 1,” wit Dep’n M. B. Porraux, Paes 116. 


Office Nat. Express & Trans. Co., 
Richmond, Va., January 3let, 1867. 


To the Trustees of the Nat. Express ¢ Trans. Co , Baltimore: 


Gentlemen: I would hereby inform you that there is due by this 
company to myself the sam of three hundred dollars for my ser- 
vices, as cashier Ist division N. E. and T. Co., from Ist November, 
1866, to date, at $100 per month. 


Yours respectfully, 
M. B. POITIAUX, 
Cashier Ist Div. N. E. & T. Co. 
Richmond, Va., Nov. 30th, 1866. 


Received of the National Express and Transportation Company, 
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one hundred dollars, in full for services as cashier Ist division, from 
Ist Nov’r to 30th Nov’r, for the month of November, 1866. 


$100. 
M. B. POITIAUX. 
[U. S. Inter. Rev. Stamp, 2 cts. ] 


Exursit “ M. B. P., No. 2,” wirtn Dep’n M. B. Portravux. 


The National Express and Trans. Co., 
To M. B. Poitiaux, cashier, &c., Dr. 


For following amounts paid by him during the months of No- 
vember and December, 1866, for petty expenses in his office at 
Richmond, Va., viz: 


For 2 loads ot anthracite coal, $20 00 
For freight on sundry packages reports, &c., received by 
express, $1, $1.25, 25c., 25c., 50c., and 25c., 8 50 
For 30 2c. revenue stamps, 60 
For 60 3c. postage stamps, 1 80 
For putting away coal in office, 25 
For repairing lock to front door, 50 
For matches for office, 10 
For hauling cashier’s books and papers from office, 50 
Total, $27 25 


[U. 8. Inter. Rev. Stamp, 2c. ] 


Received payment in full. 


M. B. POITIAUX. 
ges Withdrawn by Mr. Poitiaux. 


Exursit “J. P. MoC.,” wits Dep’n or M. B. Portravux. 


Office Nat. Express and Trans Co., 
Richmond, Va., January 15th, 1867. 


To the Trustees of the Nat. Express and Trans. Co., Baltimore: 


Gentlemen,—I would hereby inform you that there is due by 
this company to Mr. Joseph P. McCorkle the sum of two hundred 


| 
| 
) 


——¢ 


and Transportation Company and others. 108 


and fifty dollars for his services as auditing clerk Ist division N. 
E. & T. Co. from Ist Nov’r, 1866, to date, at $100 per month. 


Yours respectfully, 
M. Bb. POITIAUX, 
Cashier Ist Div. N. E. & T. Co. 


Richmond, Nov. 80th, 1866. 


_ Received of the Natioual Express and Transportation Company 
one hundred dollais in full for services as clerk in auditing depart- 
ment from Ist Nov. to 30th Nov., for month of November, 1866. 


J. P. McCORKLE. 
$100. 


[U. S. Inter. Rev. Stamp, 2 cts. ] 
Exursit “J, R. A.,” with Dep’n or Jos. R. Anpgerson, Page 120. 


Richmond, Va., October 20, 1866. 


To Messrs. 
of 


Gentlemen,—At the general meeting of stockholders held in 
pursuance of a call of the Board of Directors of the National Ex- 
press and Transportation Company, in this city, on the 9th instant, 
a business committee consisting of Messrs. Barber, of Georgia; 
Bogy, of St. Louis; Nixon, of New Orleans; Norvell, of Lynch- 
burg; Crichton and Perot, of Baltimore, and Skiddy, of New 
York, was raised to make a thorough investigation into the affairs 
of the company and recommend such action on the part of the 
stockholders as in their judgment would promote the interests of 
the best company. After a most searching and laborious examina- 
tion of the condition and prospects of the company, the committee 
submitted an elaborate report, which was unanimoasly received 
and approved by the meeting, in which they recommend that to 
extricate the company from its present embarrassments, restore its 
credit, and ensure its success, the present subscribed stock of about 
four millions of dollars should be consolidated and reduced to one- 
fourth of its nominal amount, and that upon the payment by any 
stockholder of the aggregate sum of $25 on each share of bis stock 
and the surrender of his scrip, ‘full paid stock,” not liable to 
further calls and assessments, shal! be issned to him in the propor- 
tion of one share of “full paid” for four shares of the present 
stock. This consolidation will reduce the present stock of the 
company to about one million of dollars * fall paid ”’—will pro- 
duce money enough to relieve the company of all its indebtedness, 
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and leave it in possession of all its valuable property, with a con- 
siderable sum of ready money in its treasury to prosecute its busi- 
ness. 

The charter of the company fixes its capital at five millions, with 
power to increase it to ten millions, but requires one-third of the 
five millions to be actually subscribed. 

Now, as the proposed consolidation of stock will reduce the cap- 
ital stock below the required one-third, it is recommended to issue 
not less than six thousand shares of preferred eight per cent. 
stock, to be sold at par. As stated, these recommendations were 
unanimously approved by the meeting; and a committee was ap- 
pointed to go to New York and negotiate a sale there of as much 
of this preferred stock as practicable. Mr. Barber, the chairman, 
and several members of the committee have returned, and at an 
adjourned meeting of stockholders, held at the Exchange Hotel in 
this city last evening, made a favorable report of their progress in 
the object of their mission to New York. Whereupon the stock- 
holders agreed to adjourn their meeting till Monday, the 29th in- 
stant, at the same place. And in view of the fact that the whole 
of the preferred stock may uot be taken in New York, it was 


‘* Resolved, That a committee of three stockholders be appointed 
by the chairman of this meeting, in each town and city where the 
stock of the company is held, to solicit subscriptions to the pre- 
ferred stock, and report to the adjourned meeting.” 


By virtue of this resolution, you are hereby appointed a commit- 
tce for ,and earnestly requested to obtain subscribers 
to the preferred stock, and report their names and amount of sub- 
scriptions obtained, previous to the meeting, to me, on or before 
the 29th instant, in order that the same may be laid before the 
meeting of stockholders at that time; and then continue your 
efforts as long as successful. 

I respectfully suggest the following form of subscription to the 
preferred stock, and a certificate to be signed by you as a commit- 
tee. 


I am, very respectfully, your ob’t servant, 
JOSEPH R. ANDERSON, 
Chairman. 
SuBSCRIPTION TO PREFERRED Stock or Tue NATIONAL Express & 
TRANSPORTATION COMPANY. 


It being proposed to consolidate the present stock of the Na- 


tional Express & Transportation Company, at not over 25 per cent. 


=—_ 


‘ — 


and Transportation Company and others. 105 


of its par value, and issue not less than six thousand shares of pre- 
ferred 8 per cent. stock of said company, we, the undersigned, do 
agree and bind ourselves, our heirs, &c., to subscribe for and take 
the number of shares of such preferred stock opposite our respec- 
tive names, and pay for the same in such sums or instalments as 
may be required by said company, till the full amount of one hun- 
| dred dollars per share is paid up. But this subscription is not to 
~ be valid and binding till at least six thousand shares of such stock 
are subscribed for by parties solvent and able to pay, nor unless the 
consolidation of the present stock is effected. 


~ 


Witness our hands and seals, this day of , 1866. 
Name of Subscribers. No of Shares, Amount 
“ [ Seal. ] z 


We, the undersigned committee, do certify that we have pro- 
cured the foregoing subscriptions, and know the subscribers, and 
believe them able to comply with the terms of their subscription. 


\ 


f Committee. 
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Exhibit B. & O. R. RB. with 


Dr. The National Express Company in account 
Date. Account of. Items. Amount. * = ae. 
1866, 

March 31, To tonnage for March, 1866, M.S., $4,596 50 

‘“ és “6 Tr Tr rT ‘6 N. W. Va., 678 85 

«é “ec ‘6 se ‘6 ‘6 se W. B., 3,405 17 
—— $8,680 52 

April 30. “ oe oe April, 6 M.S., 4,338 90 

‘és “ 66 ‘“< ‘6 “6 “6 N. W Va., 825 46 

64 “ ‘6 “6 6 ‘6 ‘6 W. B., 1,847 21 
7,0! 57 

oe: a, + . ” May, . M.S., 6.756 50 

“é 6 ‘6 ‘6 &% «6 ‘6 N W Va ‘ 1,770 68 

“é «é ‘< sé sé ‘< 6 W. B., 1,502 70 
10,329 88 

june 7. “ " ” June, “ M.S., 9,767 25 

6 « ‘6 ‘6 ‘é “6 ‘6 N. W. Va., 2,994 45 

‘é “ ‘6 ‘c &% ‘6 sé W. B., 2,053 92 
14,815 62 

= te july “oN weve 12,784 72 

6 sé ‘6 “< sé ‘6 “4 W. B., 2,064 OI ahd 

ee 14,848 73 

Aug. 31. “ - = August, os M.S., 12,219 12 

‘6 “6 “4 ‘6 ‘sé “ “6 W B 2,151 14 


“ ye “ “ May, June & July, “ W. & P., 1,952 3! 


16,322 57 
St. 7. * ” - September, M.S., 9,955 25 
‘6 « ‘6 sé 6 ‘6 ‘6 Ww. B., 1,940 18 
—— 11,895 43 
—— 2°? os oe October, a  ® 3 25 
‘ 66 ‘6 6 Tt) ‘6 sé Ww. B., 50 00 
nn 53 25 
$83,957 57 
1866. 
To balance brought forward, 41,432 38 
Jan. 1, 1867. “ int. 173 d’s from July 12,66, on $41,290.63 above bal. reduc. by cr. 1,190 54 
1868.“ « 365 a Jan, 1,’67, “ 42,481.17 2,584 27 
1869. “O68 366 4 “6 “4 68, ‘6 45,005.44 2,584 27 
1870. oc 365 ‘‘ 8666 sé ‘69, ‘é 47,314.43 2,908 71 
871. “ 266% «8 « "70, “ §0,723.14 3,085 66 
mae * oer ee 6 ‘71, * 53,808.80 3,273 37 
1573. cit 366 sé “ “< ‘72. Tt §7,082.17 3,482 OI 
1874. a 365 sé nT: ‘6 ‘-2. ‘6 60,564.18 3,684 32 , 
1875. “6 365 “68 ee :. heh 64,248.50 3,908 45 
1876. “ «6 356 ‘<8 666 ‘6 » Ms 68,156.95 4,146 21 
$72,444 9! | 
1876. 
Jan’y 1. To balance brought forward, $72,303 16 


and Transportation Company and others. 107 


Deposition of J. T. Snowden. 


with the Baltimore and Ohio Railroad Co. Cr. 
Date. Account of, Items. Amount. 
1866. 
March 20. By cash March, M. S., $1,546 46 
‘“ 31. “4 ss W. B., $1,128 oo 
' “s “. M.S., 1,344 53 
2 2 oe N. W. Va., 203 02 
—_ — 2,075 55 
May 17. “ “ and vouchers on acc., 1,025 oo 
rT ‘6 4“ ‘“ 7,500 OO 
8,525 oo 
June 12. * © 7,555 39 
rT rT « rT Ww. B., 781 28 
. ao Se Se 4,933 59 
July 1. “ © draft paid, 2,500 oo 
‘“ 17. rT) «f 5,000 oo 
Am. & ©* © 3,522 oO1 
«6 4 eé sé WwW. B., 657 80 
en 4,179 81 
tot. ta * © 4,038 78 
“6 ‘4 “ ‘“ 734 46 
“ “ « error being difference in acc. as rend., 2 07 
ect eee 4,825 3! 
« «  “« © balance per acc. rendered, 41,432 38 
o 
$83,957 57 
1866. 


July 12. By int. 20 days, 6 per cent. per annum allowed on $42,525 19, 
paid as per cr’s above shown, in advance, on average June, 22, 

1866, the average date of dr’s above being July 12, 1366, 141 75 

1876. 


Jan’y 1. Balance carried forward, 72,303 16 


$72,444 9! 
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Exarsit *“ B. C. B.,’? Frtep wits Dep’n or Ep. PRick. 


National Express & Transportation Co., 


In account with Bank of Commerce, Baltimore. 
> | 


1867. 
Jan’y 24—To balance of ledger account with interest 
to date as per statement rendered, 


To the following notes and acceptances 
discounted for them at sundry times, 
viz. : 


se C. L. Stemnon’s note, dated 
June 27th, 1866, 90 d., en- 
dorsed J. E. Johnston & J. . 


V. H. Allen, Treas., 507 65 
Protest, 2 28 
Interest to date, 10 03 


Dis. Aug. 25, 66. Dom. O. B. 


66 W. P. Moore’s note, dated 
July Ist, 66, 90 d., endorsed 
by John J. Kelly, V. Pres’t, 400 00 


Protest, 2 00 
Interest to date, 7 64 
Dis. Aug. 25, 66. Foreign 0. 
Bk. 
és John B. Minor’s note, dated 


Aug’st 25, 66, endorsed by 
J. S. Davis & J. V. H. Al- 


len, Tr., 251 87 
Protest, 2 25 
Interest to date, 4 49 


Dis. Sept. 15, 66. F. O. B. 


ee Michael Cunningham’s note, 
dated Aug. 4, ’66, 120 d., 
endorsed by John O’Conner 
& J. V. H. Allen, Treas., 255 12 
Protest, 8 25 


$6,726 07 


519 96 


409 64 


258 61 


and Transportation Company and others. 109 


Interest to date, 2 15 
260 .52 
Dis. Aug. 15, 66. F. O. B. 
For’d, 8,174 80 
1867. | 
Amount brought forward, 8,174 80 
Jan’y 24—T.G. Barrett’s note, dated Aug. 
5th, 1866, 120 d., endorsed 
by Barrett, Carter & Co., and 
J. V. H. Allen, Tr., 253 88 
Protest, 8 25 
Interest to date, 2 10 
: 259 28 
Dis. Aug. 15, ’66. F. O. B. 
66 Barrett, Carter & Co., note 
dated Aug. 5th, ’66, 120 d., 
endorsed by T. G. Barrett & 
J. V. H. Allen, Tr., 507 75 
Protest, 8 25 
Interest to date, 417 
515 17 
Dis. Aug. 15th, 66. F. O. B. 
* Joseph Hatton’s note, dated 
Aug. 6, *66, 120 d., en- 
dorsed by 8S. KB. Simmons & 
‘J. V. H. Allen, Tr., 225 12 
Protest, 8 25 
Interest to date, 2 06 
260 43 
Dis. Aug. 15th, 66. F. O. B. 
6 S. B. Simmons’s note, dated 
Aug. 6,66, 120d., endorsed 
by Jos. Hatton & J. V. H. 
Allen, Tr., 255 12 
Protest, 8 25 
Interest to date, 2 06 
260 43 


Dis. Aug. 15th, 66. F. O. B. 


~~ 
-~ 


John Fox’s note, dated Aug. 
6, 66, 120 d., endorsed by 
Jos. Hatton & J. V. H. Al- 
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len, TPo 51 03 
Protest, | 8 25 
Interest to date, 43 


54 71 


Dis. Aug. 15, 66. F.O. B. 


$9,524 77 
66 G. P. Curry’s note, dated Aug. at ee 
9th, ’66, 120 d., endorsed by 
R. F. Curry and J. V. H. 


Allen, Tr., 1,020 50 
Protest, 8 25 
Interest to date, 7 68 
1,031 438 
Dis. Aug. 15th, 66. F. O. B. 
W. A. Burke’s acceptance, 
dated Aug. 10th, 66,4 mos., 
endorsed M. G. Harman, 
Hugh W. Sheffey and J. V. . ‘ 
H. Allen, Treas’r, 50 00 
Protest, 2 20 
Interest to date, 86 
52 56 iY 
Dis. Aug. 15th, ’66. F. O. B. 
“ J. V. H. Allen’s dft. on Wm. 
Allen, dated Aug. 10, ’66, 
4 mos., endorsed M. G. Har- 
man, Hugh W. Sheffey and 
J. V. H. Allen, Tr., 50 00 
Protest, 2 20 
Interest to date, 36 
we 52 56 
Dis. Aug. 15th, 66. F. O. B. 
" Jed. Hotchkiss’ acceptance, 
dated Aug. 10th, 66,4 mos., 
endorsed M. G. Harman, 
Hugh W. Sheffey and J. V. 
H. Allen, Tr., 125 00 
Protest, 2 20 
Interest to date, 89 
128 09 


Dis. Aug. 15th, 66. F. O. B. 
. W. dH. Farris’ acceptance, 
dated Aug. 10th, 66,4 mos., 
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endorsed M. G. Harman, 
Hugh W. Sheffey and J. V. 
H. Allen, Tr., 

Protest, 

Interest to date, 


Dis. Aug 15th, 66. F. O. B. 


Forward, 


Amount brought for’d, 
1867. 

Jan’y 24—J. 5S. Byer’s acceptance, dated 
Aug. 10th, ’66, 4 mos., en- 
dorsed M. G. Harman, Hugh 
W. Sheffey and J. V. H. 
Allen, Tr., 

Protest, 
Interest to date, 
Dis. Aug. 15th, 66. F. O. B. 
“ Wm. Frazier’s acceptance, 
dated Aug. 10th, 66, 4 mos., 
endorsed M. G. Harman, 
Hugh Sheffey and J. V. H. 
Allen, Tr., 
Protest, 
Interest to date, 


Dis. Aug. 15th, 66. F. 0. B. 


“ J. M. McCue’s acceptance, 
dated Aug 10th, '66, 4 mosa., 
endorsed M. G. Harman, 
Hugh W. Sheffey and J. V. 
H. Allen, Treas., 

Protest, 
Interest to date, 


Dis. Aug. 15th, 66. F. O. B. 


“ E. W. Bayly’s acceptance, 
dated Aug. 10th, 66,4 mos., 
endorsed M. G. Harman, 
Hugh W. Sheffey and J. V. 
H. Allen, Tr., 


125 00 
2 20 
89 


250 00 


250 00 
2 20 
1 76 


250 00 


128 


lll 


09 


10,917 


10,917 


253 


253 


253 


50 


50 


96 


96 


96 
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Protest, 2 20 
Interest to date, 1 76 


253 96 
Dis. Aug. 15th, 66. F. O. B. 
" B. B. Donnaghi’s acceptance, 
dated Aug. 10th, ’66, 4 mos., 
endorsed M. G. Harman, ". ol 
Hugh W. Sheffey and J. V. 
H. Allen, Treas., 250 00 
Protest, : 2 20 
Interest to date, 1 76 
253 96 
Dis. Aug. 15th, 66. F. O. B. ' 
12,187 30 
1867. 
Amount brought for’d, 12,187 30 
Jan’y 24—Thos. J. Michie’s acceptance, 
dated Aug. 10th, ’66, 4 mos., . ; 
endorsed M. G. Harman, 
Hugh W. Sheffey, and J. V. 
H. Allen, Treas., 250 00 
Protest, 2 20 “ 
Interest to date, 1 76 , 
253 96 
Dis. Aug. 15th, 66. F. O. B. 
Wm. M. Laugblin’s accept- 
ance, dated Aug. 10, ’66, 4 
mos., endorsed M. G. Har- 
man, Hugh W. Sheffey, and 
J. V. H. Allen, Treas’r, 500 00 
Protest. 2 20 
Interest to date, 8 51 
Sane 505 71 
Dis. Aug. 15th, 66. F. O. B. 
" Robt. J. Glendy’s acceptance, 
dated Aug. 10th, ’66, 4 mos., 
endorsed M. G. Harman, 
Huge W. Sheftey,’and J, V. 
H. Allen, Tr., | 500 00 
Protest, 2 20 
Interest to date, 8 61 
505 71 


Dis. Aug. 15th, 66. F. O. B. 


7 J. J. A. Trotter’s acceptaace, 
dated Aug. 10th, 66, 4 mos., 
endorsed M. G. Harman, 
Hugb W. Sheffey,and J. V. 
H. Allen, Tr., 

Protest, 
Interest to date, 
Dis. Aug. 15th, 66. F. O. B. 
Forward, 
1867. 
Amount brought forward, 
Jan’y 24—Wm. H. Farris’ acceptance, 
dated Aug. 10th, 66, 4 mos., 
endorsed M. G. Harman, 
Hugh W. Sheffey, and J. V. 
H. Allen, Treas., 
Protest, 
. Interest to date, 
Dis. Aug. 25th, 66. F. O. B. 
J.M. Barton’s note, dated Aug. 
17th, 66, 4 mos., endorsed 
J. V. H. Allen, Treas’r, 

Protest, 

Interest to date, 

Dis. Aug. 25th, 66. F. O. B. 

a H. J. Rogers’ note, dated Aug. 
17th, 66,4 mos., endorsed 
J. V. H. Allen, Treas., 

Protest, 
Interest to date, 


Dis. Aug. 25th, 66. F. O. B. 


ss W. W. Gilmer’s note, dated 
Aug. 25th, 66, 120 d., en- 
dorsed Jno. W. Godwin and 
J. V. H. Allen, Tr., 
Protest, 
Interest to date, 


Dis. Sept. 15th, 66. F. O. B. 
8 
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1,050 00 
2 20 
7 36 


1,125 00 
2 20 
7 89 


255 00 
1 98 
1 50 


102 00 
2 25 
50 


1,059 56 


14,512 24 
14,512 24 


1,135 09 


258 48 


258 48 


104 75 


J. M. Godwin’s note, dated 
Aug. 25th, ’66, 120 d., en- 
dorsed W. W. Gilmer and 
J. ¥V. Hh. Allon, The. 

Protest, 

Interest to date, 


Dis. Sep. 15th, 66. F. O. B. 


1867. 
Amount brought forward, 
Jan. 24—,J. Minor’s note,dated Aug. 25, 
66, 120 d., endorsed Dabney 
Minor & J. V. H. Allen, 'T'r., 
Protest, 
[Interest to date, 
Dis. Aug. 25, 66. F. O. B. 
J. R. Wood’s note, dated Aug. 
25, ’66, 120 d., endorsed M. 
G. Harman, Vice-Pres’t, 
Protest, 
Interest to date, 
Dis. Aug. 25, 66. F. O. B. 
Wm. C. Butler’s note, dated 
Aug. 25, *66, 4 mos., en- 
dorsed Thos. F. Wingfield, 
Jr., and J. V. H. Allen, Tr., 
Protest, 
Interest to date, 
Dis. Sept. 15, 66. F. O. B. 
és Horace W. Jones, dated Aug. 
25,’66,4 mos., endorsed Jas. 
D. Jonesand J. V. H. Allen, 
dy 
Protest, 
Interest. to date, 


Dis. Sept. 15, 66. F. O. B. 
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127 50 
2 25 
63 


127 50 
2 2D 


63 


50 75 
24 


03 


a | 


24 


130 


16,399 


16,399 


130 


1,017 


42 


38 


03 


24 


1867. 


Jan. 


sé 


Wm. A. Watson’s note, dated 
Aug. 25, ’66, 4 mos., ep- 
dorsed Wm. A. Watson & J. 
V. H. Allen, Tr., 

Protest, 

Interest to date, 

Dis. Sep 15. F. O. B. 


Forward, 


Amount brought forward, 


94—A. Benson’s note, dated Aug. 


25. 66, 4 mos., endorsed H. 
Benson & J. V. H. Allen, Tr., 


Protest, 
Interest to date, 


Dis. Aug. 25, 66. F. O. B. 


Dabney Minor’s note, dated 
Aug. 25, ‘66, 4 mos., en- 
dorsed J. Minor & J. V. H. 
Allen, Tr., 

Protest, 

Interest to date, 

Dis. Aug. 25, 66. F. O. B. 

John Dooley’s note, dated 
(Aug.) July 25, 66, 5 mos., 
endorsed J.V H. Allen, Tr., 

Protest, 

Interest to date, 

Dis. Aug. 25, 66. F. O. B. 

G. T. Jones’ note, dated Aug. 
25, 66, 4 mos., endorsed R. 
K. Flannagan & J. V. H. 
Allen, Tr., 

Protest, 

Interest to date, 


Dis. Sept. 15, 66. F. O. B. 
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102 00 
2 138 
47 


102 00 
2 25 


47 


127 50 
2 25 
59 


127 50 
1 98 
58 


104 60 


17,758 19 


17,758 19 


104 72 


130 34 


130 06 


258 41 


1867. 


Jan. 


46 


éé 


R. K. Flannagan’s note, dated 
Aug. 25, ’66, 4 mos., en- 
dorsed G. T. Jones & J. V. 


H. Allen, TPes 
Protest, 
Interest to date 
Dis. Sept. 15, 66. F. O. B. 


Forward, 


Amount brought forward, 


24—E. S. Hutter’s note, dated Aug. 


27, ’66, 4 mos., endorsed J. 


R. Hutter & J. V. H. Allen, 


Tr., 
Protest, 

Interest to date, 
Dis. Aug. 25,’66. F. O. B. 
B. C. Flannagan’s note, dated 

Aug. 25, ‘66, 4 mos., en- 

dorsed B. C. Flannagan & J. 

V.H. Allen, Tr., 

Protest, 
Interest to date, 
Dis. Sept. 15, 66. F. O. B. 
J.W. Lipop’s note, dated Aug. 

25, ’66, 4 mos., endorsed 8. 

M. Keller & J. V. H. Allen, 
Tr., 
Protest, 
Interest to date, 
Dis. Sept. 15, ’66. F. O. B. 
Wm. Daniel, Jr., note dated 

Aug. 25, ’66, 4 mos., en- 

dorsed J. V. H. Allen, Tr., 
Protest, 

Interest to date, 


Dis. Aug. 25, 66. F. O. B. 
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5. 00 
2 25 
1 16 


258 41 


18,640 13 


18,640 13 


387 60 
2 08 
1 76 


391 44 A 


514 43 


510 00 
2 25 
2 30 
514 55 


2,550 00 
1 98 
11 48 


2,563 46 
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66 J. D. Imboden’s note, dated 
Aug. 25, ’66, 4 mos., en- 
dorsed J. V.H. Allen, Treas., 3,570 00 


Protest, 2 28 
Interest to date, : 16 07 
8,588 35 
Dis. Sept. 15,66. F. O. B. 
Forward, $26,212 36 
1867. 
Amount brought forward, 26,212 36 
Jan. 24—Thos. Opie’s acceptance, dated 
Aug. 10, ’66, 4 mos., en- 
dorsed M. G. Harman and 
J. V. Allen, Tr., 800 00 
Protest, 2 28 
Interest to date, 2 11 
804 39 


Dis. Aug. 15,66 F. O. B. 


$26,516 75 


Credits. 

1867. 
Feb’y 5—By cash, $ 304 98 
Nov. 1—* do., 1,000 00 

“« 26— * do., 145 92 

1868. 
Jan. 183— “ do., 823 81 
June 80— “ do., 4,227 47 
Aug. 18— “ do., 284 97 
Sept. 21— “ do., 414 09 
Octo. 23— “ do., 109 38 

1869. 
Ap’l 16—“* do, 59 28 
July 8—* do., 62 87 
Aug. 23— “ do., 1,428 28 

1871 
July 183— “ do., 121 33 
Sept. 2—“ do, 54 69 

9,037 07 
$17,479 68 


Due by average, July 4, 1868. 
Interest from that date. 
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Exarsit “P. W. B.” wire Dep’n or Enoca Pratt. 


Philadelphia, Sept. 18th, 1868. 


National Express and Transportation Co., | 
To Philadelphia, Wilmington & Balto. R. R. Co. 


For amount due as per protested drafts as follows: 


1866. 


Sopt. 14—1 day’s sight, $1,901 60 
Protest, 2 28 
Interest, 2 years, 228 46 
$2,132 34 
1866. 
Sept. 21—1 day’s sight, $1,643 20 
Protest, 2 31 


Interest 1 year, 
11 months, 23 


’ days, 195 53 
1,841 04 
1866. 
Sept. 29—1 day’s sight, $1,597 60 
Protest, 2 33 
Interest 1 year, 
11 months, 14 
days, 187 73 
1,787 66 
1866. 
Oct’r 13—1 day’s sight, $1,769 60 
Protest, 2 83 
Interest 1 year, 
11 mos., 203 77 
1,975 70 


—— $7,736 74 


H. F. Kenny, Esq., Supt. : 
Baltimore, Oct. 23rd, 1866. 


Please take notice that 8. P. Wiltbank’s draft, dated Philadel- 
> Oct. 13th, 1866, payable at one day’s sight to the order of H. 
‘. Kenny, Supt., for seventeen handred and sixty-nine ,6°. dollars, 
drawn on and accepted by Richard T. Allison, Esq., Cash., Balti- 
more, Md., due and by you endorsed, is delivered to me by the 
cashier of the National Farmers and Planters Bank of Baltimore 
for protest, and the same not being paid, payment there- 
for having been demanded and refused, is protested, and will be 
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returned to the said cashier, and that you are held liable for the 
payment thereof. 
Yours, respectfully, 


LEANDER WARREN, Notary Public, 
No. 61 Second street (up stairs). 


H. F. Kenny, Esq., Supt. : 
Baltimure, Oct. 6th, 1866. 


Please take notice that 8S. P. Wiltbank’s draft, dated Philadel- 
hia, Sept. 29th, 1866, payable at one day’s sight to the order of 
1, F. Kenney, supt., for fifteen hundred and ninety-seven °° dol- 

lars, drawn on R. T. Allison, Esq., cashier Nat. Ex. & Trans. Co., 
Baltimore, Md. Due and by you endorsed, is delivered to me 
by the cashier of the National Farmers & Planters Bank of Balti- 
more, for protest, and the same not being paid, payment therefor 
have been demanded and refused, is protested, and will be returned 
to the said cashier, and that you are held liable for the payment 
thereof. 

Yours respectfully, 


LEANDER WARREN, Notary Public, 
No. 61 Second street (up stairs). 


H. F. Kenney, Esq., Supt. : 
Baltimore, Sept. 28th, 1866. 


Please take notice that 8. P. Wiltbanks’ draft, dated Philadel- 
om sept. 21st, 1866, payable at one day’s sight to order of H. F. 

enny, supt., for sixteen hundred and forty-three 4% dollars, 
drawn on R. F. Allison, Esq., cashier Nat’] Ex. & Trans. Co., 
Baltimore, Md., and by you endorsed, is delivered to me by the 
cashier of the Farmers and Planters Bank of Baltimore for protest, 
and the same not being paid, payment therefor having been de- 
manded and refused, is protested, and will be returned to the said 
cashier, and that you are held liable for the payment thereof. 


Yours respectfnily, 


LEANDER WARREN, Notary Public, 
No. 61 Second street (up stairs). 


H. F. Kenney, Supt.: | 
Baltimore, Sept. 21, 1866. 


Please take notice that 8. P. Wiltbank’s bili of exchange dated 
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Philadeiphia, Sept. 14, 1866, payable at one day’s sight to order of 
H. F. Kenney, supt., for nineteen hundred and one ,°% dollars, 
drawn on R. T. Allison, cash., Baltimore, Md., and by you en- 
dorsed, is delivered to me by the cashier of the Farmers and 
Planters Bank of Baltimore for protest, and the same not being 
paid, payment therefor having been demanded and refused, is 
protested, and will be returned to the said cashier, and that you 
are held liable for the payment thereof. 


Yours respectfully, 


LEANDER WARREN, Notary Public, 
No. 61 Second street (up stairs): 


Exuipit “* W. C. V. M. & G. 8. No. 1,” Retuxnep witn Com’rs 
REPORT. 


SraTe oF Vireinta—City of Richmond, to-wit: 


At a court of hustings held for the city of Richmond, at the 
court-bouse, on the 23d day of April, one thousand eight — and 
sixty-eight— 


The Orange and Alexandria Railroad Company, Plt., ) 
against inn aime 
The National Express and Transportation se ae 
pany, Reg j 


This day came the plaintiff by its attorney, and neither party 
requiring a jury, it is considered by the court that the plaintiff re- 
cover against the defendant three thousand one hundred and torty- 
four dollars and seventy cenis, with interest thereon, to be com- 
puted after the rate of six per centum per annum, from the Ist 
day of December, 1866, till paid, and the plaintiff’s costs in this 
behalf expended. Plaintiff’s costs, $7.60. 


In testimony that the foregoing is a true copy trom the records 
of the said court, I, Andrew Jenkins, clerk of the bustings court 
of the said city, have hereunto set my hand and affixed the seal of 
the said court, this 13th day of May, 1876. 


| Seal. | ANDREW JINKINS, Cl’k. 
STATE oF Vireinta—Cily of Richmond, to-wit: 


I, Alexander B. Guigon, judge of the hustings court of the city 
aforesaid, do hereby certify that Andrew Jenkins, whose hame is 
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signed to the foregoing certificate, is now, and was at the time of 
signing the same, clerk of the hustings court of the city of Rich- 
mond, duly elected and qualified according to law; that his signa- 
ture is genuine, and that all of bis official acts are entitled to full 
faith and credit. 

Given under my hand, at the city of Richmond, this 13th day 
of May, 1576. 


A. B. GUIGON, 
Judge of the hustings court of the city of Richmond. 


State or Vrrarnra—Cily of Richmond, to wit: 


I, Andrew Jenkins, clerk of the hustings court of the city of 
Richmond, in the State aforesaid, do hereby certify that Alexander 
B. Guigon, whose name is signed to the foregoing certificate, is 
now, and was at the time of signing the same, judge of the 
hustings court of the city of Richmond, duly qualified accordin 
to law; that his signature is genuine, and that all of his official 
acts are entitled to full faith and credit. 

Witness my band, this 13th day of May, 1876. 


ANDREW JINKINS, Clerk. 


Exarpit “GG. McM.,” ReturNep with Com’rs Report. 
Ohio county circuit court, May term, 1867: 


George Mc Masters, 
v. Iv assumpesit. 
The Nat’! Express and Trans’n Co., 


This day came the parties by their attorneys, and thereupon 
came a jury, to wit: William Clohan, Robert Hamilton, Shep. 
Thomberg, Daniel Snyder, J. S. Jones, Albert Waite, William 
Holliday, Holston Harden, Benjamin F. Coleman, Hugh Sterling, 
John Webb and Barnard Higgins, who, being elected, tried and 
sworn to well and truly try the issue joined, and having heard 
the evidence and argument of counsel, upon their oath do say, 
‘* We, the jury, find for the plaintiff, and assess the damages at 
$1,385.96, with interest from first September, 1866. Wm. Clohan.” 
Whereupon, it is considered by the court that the plaintiff recover 
against the defendant the damages assessed as aforesaid, with in- 
terest from Ist Sept., 1866, and his costa by him about his suit io 
this behalf expended. 
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Copy or EXECUTION, 


Tue State oF West VIRGINIA, 
To tthe Sheriff of Ohio County—Greeting: 


We command you, that of the goods and chattels of The Na- 
tional Express and Transportation Company, late in your bailiwick, 
you cause to be made the sum of 1,385 dollars and 96 cents, with 
legal interest thereon from the first of September, 1866, till pay- 
ment, which George McMasters, lately in our circuit court for the 
county of Ohio, has recovered against it, as well for his damages, 
which he sustained by reason of it, the said National Express and 
Transportation Company, not performing certain promises and as-. 
sumptions to the said George McMasters by the said National 
Express and Transportation Company, lately made as for interest 
on those damages; also, the sum of 35 dollaraand 61 cents, which 
to the said G. McMasters, in the same court, were adjudged for his 
costs in that suit expended, whereof the said company is convicted, 
as appears to us of record, and how you shall have executed this 
writ make known at the clerk’s office of our said court at rules to 
be held therein on the last Tuesday in June, 1867, next. And 
have then there this writ. 

Witness Michael J. Brienig, clerk of our said court, at the court- 
house of our said county, in the city of Wheeling, this 31st day of 
May, 1867, and in the 4th year of the state of West Virginia. 


MICHAEL J. BREINIG, | 
Clerk of the Cireuit Court of Ohio county. 


SHERIFF’s RETURN. 


By virtue of these executions, received by me on May 81st, 
1867, I levied upon the following property belonging to the 
National Express and Transportation—23 sets double harness, 23 
sets single harness, 1 top wagon, 1 wagon without top, 2 parts of 
sets of single harness, 36 feet gum hose. I advertised the property 
enumerated above according to law, designating the time and 
place of sale, and sold same for cash to the following parties, they 
being the highest and best bidders, June 12, 1867. 


To James McGannon, 1 set? single harness, $ 23 00 
‘“* Geo. McMasters, 5 ‘* ” . 130 00 
“ Robt. Higgins, i + “ 288 00 
‘ Peter Denneger, eee - 26 00 


‘* Otto Hess, ; ae “ 29 00 
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“ Thos. Ratcliff, g « “ oe 75 00 
23 $571 00 

To Otto Hess, 1 sett double harness, 27 00 
* Peter Denveger, y.* - - 82 50 
* Robt. Higgins, 11, 418 00 
** Geo. Mc Masters, 8, 240 00 
“ Chandler, 1, 80 00 
* Ridgely Jacob, 1, 28 50 
23 $1,347 00 

To John Matle, 1 wagon, 121 00 
‘“ §. Horkeimer, 1 wagon, 140 00 
2 $1,608 00 

To. 8. Horkeimer, 1 pt. set¢ harness, 6 25 
** Seller, ie “ 6 50 
$1,620 75 

To Geo. McMasters, 36 feet hose, 14 76 
Total, $1,635 51 

After deducting costs, sixty-six and thirty-six cents; 


sheriff ’s commissions, forty-one dollars and seventy cents; storage, 
&c., nine dollars and fifty cents; water tax, twenty-seven dollars, 
leaves a balance of fourteen hundred and ninety dollars and ninety- 
five cents, which I distributed pro rata, to wit: Robt. Higgins, eight 
hundred and thirty-six doilars and ninety-two cents; Geo. McMas- 
ters, six hundred and fifty-four dollars and three cents, June 12th, 


WM. L. McPHAIL, D. 8., for 
THOS. J. CAMPBELL, 8. O. C. 


1867. 


A copy. 


Teste, 


MICHAEL J. BREINIG, Clerk, &c. 


State oF West Va.—Ohio county, ss. 


I, E. H. Caldwell, judge of the first judicial circuit of the state 
aforesaid, do certify that Michael Breinig, who hath attested the 
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foregoing, is clerk of the circuit court of Obio county and State 
aforesaid. 
Given under my hand this 22d day of July, 1867. 


EK. H. CALDWELL. 


Court costs of the within named suit, $35 61 
Commissions, 38 78 
City water tax, 13 50 
Storage for wagons, Xc., 4 50 


$92 39 
Teste: : 


MICHAEL J. BREINIG, Clerk. 


I, Geo. McMasters hereby agree to pay to Slinghoff & Slinghoff 
& S. S. Pleasants, attorneys-at-law, one-half of all they may col- 
lect of my claims againat the National Express and Transportation 
Co. (being balance due on a judgment against said Express Co., 
amounting, principal, to $1,385.96, and costs, $35.61, with interest 
from Sept. 1, 1866, on which I have received the sum of $654.03, 
on June 12, 1867), said attorneys to hold me harmless from all 
costs and expenses of prosecuting said claims. 


GEORGE McMASTERS. 
Mannington, W. Va., April 9th, 1876. 
Exursirt Louis Strx & Co., 
Returned with Com’s Report. 
Cincinnati, November 15th. 1866. 


The National Express & Transportation Co. 
To Louis Stix & Co., Dr. 
For rent of building, 129 W. 3d st., . $500 00 
The same being balance due on lease and im fal! settlement. 
Received payment. 


Endorsed on back. 


I certify that this expenditure was necessary to the proper con- 
ducting of the business of the company. 


J. F. WINSLOW, 
Supt. 3d division N. E. & T. Co. 
and Managing Agent. 
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Cincinnati, April 7, 1876. 
Pay the within claim to the order of Louis Stix & Co, 
State oF On1o—Hamilton county, city of Cincinnati, ss. 


By this public instrument, be it remembered, that on the seventh 
day of April, one thousand eight buudred and seventy-six, before 
me, the subscriber, Victor Abraham, a notary public in aud for the 
county and State aforesaid, appointed by the governor of the State 
of Obio, to take proof and acknowledgment of deeds and other 
instruments to be used or recorded in the said State of Ohio, and 
to administer oaths and aflirmations, take depositions, &c., person- 
ally appeared Nathan Stix, of the city of Cincinnati, Ohio, who, 
being by me duly sworn according to law, did depose and say: 
That he is a member of the firm of Louis Stix & Co., of the city 
of Cincinnati, State of Ohio, which said firm is composed of the 
following named persons, viz.: Louis Stix, Caroline Swartz, and 
affiant, that the foregoing claim, marked “ A,” is correctly made 
out from the books of the said Louis Stix & Co., that the said 
charges were made in said books at or about the time of their 
respective dates; that the claim for which said charges were made, 
as shown. by said account, is for balance of rent of premises in the 
city of Cincinnati, rented by the firm of Louis Stix & Co,, to the 
National Express & Transportation Co., a corporation; that the 
charges are correct and the said account just and true, as stated to 
the best of deponent’s knowledge and belief; that the demand as 
shown by said account, is just, due and unpaid; that the same, or 
any part thereof, has not been paid or settled by the said corpora- 
tion, The National Express & Transportation Co., nor by any person 
or persons for it, except as may be shown by said account “ A’’; 
that there is no just offset known to deponent against said demand ; 
that all just an: legal credits have been given to said account; that 
there is now due (as aforesaid) to deponent’s said firm, from said 
corporation, The National Express & Transportation Co., the sum 
of five hundred dollars, as certified in said Exhibit A and approved 
by said corporation’s agent, exclusive of any payment or setoff; 
that no usurious interest has been charged, and that lawful inte- 
rest is due thereon from the 15th day of November, 1866, and that 
deponent’s said firm does not hold any collateral or personal secu- 
rity, or satisfaction whatever to secure said debt, or any portion 
thereof. 


NATHAN STIX. 


Sworn to before me, and subscribed in my presence, the date 
aforesaid. 
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In testimony whereof, I have hereunto subscribed my name and 
affixed my official seal the year, month and day first written. 


[Seal.] VICTOR ABRAHAM, 


Notary Public, 
Hamilton county, Ohio. 


16 Masonic Temple, corner Third & Walnut sts., 
Cincinnati, Ohio. 
EXHIBIT WITH Com’R’s REPORT. 


In Richmond Hustings Court Clerk’s Office, September 20th, 
1866— 


John B. Baldwin, Pr’t., } 
— t In case 
The National Express and Trans- 
portation Company, D’f’ts., 


This day came the plaintiff by his attorneys, and the defendants 
by J. D. Imboden, their attorney in fact, duly constituted by letter 
of attorney, and the said defendants, by their said attorney, ac- 
knowledged the plaintiff’s action for two thousand dollars and the 
costs of suits. Whereupon, it is considered thut the plaintiff re- 
cover against the defendants the said sum of twothousand dollars, 
with interest thereon, to be computed after the rate of six per 
centum per annum from this day until paid, and his costs by him 
in this behalf expended. 


A copy—Teste : 
ANDREW JINKINS, C’lk. 


Plaintift’s costs, $— 


Subject to the following credits: $775.17 and $251.18 of Dee’r 
8ist, 1866, and 132.34 of Jan’y 17, 1867. 


Teste : 
ALFRED SHEILD, 
C’k Cir. Court City of Richmond. 


EXHIBIT WITH Com’rR’s Report. 


In Richmond Hustings Court, Clerk’s Office, September 20th, 
1866— 
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J. D. Imboden, Pl’t, 
against . ena 
The National Express and Transportation | 
Company, D’f’t, | 


This day came the plaintiff by his attorneys, and the defendants 
by L. H. Page and W. A. Maury, their attorneys in fact, duly con- 
stituted by letters of attorney, and the said defendants by their 
attorneys aforesaid acknowledged the plaintiff’s action for four- 


teen hundred and fifty-six dollars and fifty-six cents and the costs 


of suit. Whereupen it is considered that the plaintiff recover 
against the defendants the said sum of fourteen bundred and fifty- 
six dollars and fifty-six cents, with interest thereon, to be com- 
puted after the rate of six per centum per annum from this day 
until paid, and his costs by him about his suit in this behalf ex- 
pended. 
A copy—Teste : 
ANDREW JINKINS, Cl’k. 
Pi’t’s costs, $ 


Subject to a credit of $565.09, and of $534.90, and $233.20. 
Teste: 
ALFRED SHEILD, 
Cl’k Cir. C’t City of Richmond. 
ExHiBit with Com’s Report. 


In Richmond Hustings Court Clerk’s Office, 
September 20, 1866. 


Legh R. Pagh and William A. Maury, partners 
in the practice of the law, under the style 


> ' , 
and firm of Page & Maury, PI’ts, ee nei 
against 
The National Express and ‘Transportation 
@ompany, Def’ts, 


This day came the plaintiffs by their attorneys, and the defend- 
ants by John D. Imboden, their —s in fact, daly constituted 
by letter of attorney, and acknowledged the plaintiff’s action for 
twenty four hundred dollars and the costs of suit. Whereupon it 
is considered that the plaintiff recover against the said defendant 
the said sum of twenty-four hundred dollars, with interest thereon, 
to be computed after the rate of six per centum per annum, from 
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this day until paid, and their costs by them about their suit in this 
behalf expended. 


A copy—Teste : 
ANDREW JINKINS, Cl’k. 


Subject to the following credits: $929.79 and $300.69, of Dec. 
81, 1866, and $158.83, of Jan’y, 17, 1867. 


Teste : : 
ALFRED SHEILD, 
Ci’k Cireuit Ct. City of Richmond. 


EXHIBIT WITH Com’R’s Report. 


In Richmond Hustings Court clerk’s office, September 20th, 
1865: 


Robert Ould and Isaac H. Carrington, partners ) 
in the practice of the law under the name | 
and style of Ould & Carrington, PI’ts, | 

against f 

The National Express and Transportation 

Company, D’f’ts. J 


In case. 


This day came the plaintiffs by their attorneys, and the defend- 
ants by L. R. Page and W. A, Maury, their attorneys in fact, duly 
constituted by letters of attorney, and the said defendants by their 
attorneys aforesaid acknowledged the plaintiffs’ action for two 

housand dollars and the costs of suit. Whereupon it is considered 

that the plaintiffs recover against the defendant the said «nm of 
two thousand ——, with interest thereon, to be computed aftr the 
rate of six per centum per annum, from this day until paid, and 
their costs by them about their suit in this behalf expended. 


A copy—Teste : ANDREW JINKINS, Cl’k. 


Plaintiffs’ costs, $ 
Subject to a credit of $775.17. 


Teste : 
ALFRED SHEILD, 
Cl’k Cir. Ct. City of Richmond. 
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Exursits with Dep’n or L. R. Smoor. 
No. 1. 


District of Columbia. 


. 8. D. Childs, driver, © 75 00 
. John Biddle, “ G 50 00 
. “National Intelligencer,” advertising, Jan. 
13, ’75, to Jno. F. Coyle, Washington, 
D. C., 124 19 
. E. R. Cunningham, L & D, T 12 75 
. H. P. Gilbert & Co., 1 wagon cover, G 12 00 
. Publisher of “Chronicle,” advertising, 
$343 G, . 259 88 
claimed 
. John Farrell, lumber, a 19 48 
. A. J. Joyce & Co., repairing wagon, G = 87 57 
. J. W. Nairo & Bro., druggs &c., G a 65 21 
Thos. Ward & Thos. Kelly, bl’ksmithing, G 83 00 
. Palmer & Sly, coal, “ 42 50 
Jas. S. Tapham & Co., repairs of harness,G “ 29 32 
R. P. Buford, “* * wagons, +6 20 23 
$249.19—C—$581.88 T. Total with C & T. 
$831 07 
Mississippi. 
. Oscar T. Keeler, ag’t, Columbus, Miss., July 
3, 74, C $1,242 34 


& ag’n Oct. 14, ’74, 
& to W. M. Keeler, 353 & 355 Canal st., New York, 
Jan’y 7, 1875. 


Alabama. 
. M. W. Hutcheson, ag’t., Mobile, Ala., C 850 00 
. T. Titcomb, stationary, Montgomery, Ala., 
July 20, ’74, T 7 26 
Henry St. Paol & Co., advertising, “‘ Mobile 
Daily Times,” G 25 00 
James Conning, repairing watch, 4 5 00 
. Edward Schloss, L. & D., Mobile, “ 239 87 
Petty & Sawyer, legal service, “ = 640 00 
. “Mobile Daily Tribune,” advertising “ _ 31 00 
. “ Advertiser & Register,” printing, “ G 187 50 


$350—C—$3,135.62 T. Total C & T, “ $1,485 62 
9 
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9. Young & Words. L & D—Gold coin Eufala, 


old 
Conant & Young, N. Y., T 2,000 2 
Illinois. 
1. Charles W. Field, ag’t, Cairo, July 3, ’74, - 866 00 
<x M. W. Hutcheson, July 20, ’74. 
No. 2. 
Tennessee. 
1. Sims & Hamilton, office rent, Chattanooga, 
G X, | T 33 00 
2. F. E. Mars, ag’t, C 214 40 
$88—T—$214.40—C. Total T & C., $347 40 
xX Sent July 9, ’74, to Sims & Hamilton. 
West Virginia. 
1. R. A. Jeffrey, agent, Ellenbore, C 28 00 
2. J. Floyd McCulloh, messenger, Parkersburg, 
July 21, ’74, 58 33 


$836.92, rend, Jan. 12, 67. 
8. Robert Higgins, Harness, Wheeling, July 9, 
74, 1,733 50 
& Geo. McMasters, $654.08, July 28, ’74. 


4. ©. W. McMaullin, repairing, &c., Parkersburg, 
July 21, ’74, 5 57 
5. Berger & Hoffman. L&D. Wheeling, 8 65 
6. S. Downy, ag’t, Piedmont, July 21, ’74, 3 91 33 
7. G. E. Leps, “ New Creek, re 40 50 
8. — DuP. Fenton, Graf- e: to Fenton, G “ 100 60 
9. 8. E. Poor, clerk, do., | July 9, "74, ‘ 80 00 
10. Sperdth & Inderriden, Loss & Damage, " 14 50 
11. J. C. Orr & Co., Stationary, ” - 6 05 
12. Walters & Kraft, Bi’ksmithing, oe 12 00 
18. T. H. Logan & Co., Oil, " 1 00 
14. Bushfield, Wallace & Co., Oil & Putty, 1 10 
15. J. W. Houck, ag’t, Piedmont, July 21, ’74, 89 00 
16. Hamilton & Nagle, sign, 2 00 


17. “ Wheeling Intelligencer,” (Campbell, Tlan & 
Co.,) advertising, July, 74, G 41 65 


and Transportation Company and others. 131 


18. ** Wheeling Register,” is Baker) July 9, ’74, 35 00 


$1,834.05—C—$464.183—T. Total C & T, $2,298 18 


North Carolina. 


1. John G. Justice, ag’t, Lincolnton, July 21, 


74, C 130 00 

Capt. Farrell, July 27, "74, 21, "7 t. 
2. Thomas K. Davis, ag’t, Weldon, July 21,’74, “ 92 94 
8. J. Reynolds. L & D, Charlotte, “ 21, ’74, 45 00 
4. D. 8. Ryan, ag’t, Kingston, Cm FT 61 00 


V Aug’st 12, ’74. 

5. Atlantic & N. C. R. R. Co. Transportation 
E. R. Stanly, Pres’t, Newbern, N. C., 525 67 

Jaly 9, °74. 

6. Raleigh & Gaston R. R. Co., X Transporta- 
tion, W. J. Hawkins, Pres’t Ridgeway, 1,195 33 

N. C. 
. Wilmington & Weldon R. R. Co., Transpor- 

tation, wrote directors, Ag’st 12,74, “ G ' 970 7 


=~] 


$267.94—C—$2,752.73 T. Total C& T $3,020 67 
< withheld for the pres- of Co. Raleigh 
ent—sent 14, ’74, x Jan. 15,’75 am’t 
$1,872.67 
<x and p’d to Capt. John Tarrell, Weldon, 
N.C., Mr. 20, ’66. 


No. 8. 


all marke— 8 to Lous Stix & Co. 
July 2,74, also July 23, ’74. 


Ohio. 

1. C. W. Starbuck & Co., advertising, Cincinnati, 8 C 80 00 
2. Fitch & Bro., 66 Chilicothbe, 17 00 
.8. D. McFarland, 6 Portamouth, G 10 00 
4. J. W. Newman, oe do., C 6 00 
5. E. Raine, a do., 2 00 
6. Brown & Davis, Repairing barness, Cin. 4 & 19 15 
7. Sam’! Blair & Co.. - e, 8 26 60 
8. F. E. Snire & Co., Merchandize, a 8 18 82 
9. C. B. Prather & Co., Furniture, “6 8 10 75 
0. Maguire & Co., Hay, ee 8 6 20 
1. Anderson & McFarland, horse feed, Ports- 


ek ‘ « 7s Seely 
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mouth, oe 11 91 
12. Wm. Huddart & Co., repairs of J. Keid & 

Track, Cin., Ss “ 8 00 
13. J. B. Shroder, padlocks, es 8 75 
14. H. G. Strobel, watering street, S “ 5 00 
15. Louis Stix & Co., rent, : § + 500 00 
16. Western Union Tel. Co., July 25, ’74, tele- 

graphy, months, to Nov. 21, ’66 “ 150 00 
17. John M. Owen, L & D, Cin., S « ® 50 
18. Smith, Hawley & Co., furniture, Cin., 5 “« 35 00 
19. J. Black, office rent, Hillsboro’, os 16 67 
20. Capatinus Shaffer, stable rent, Portsmouth, G “ 6 20 
°1. RK. KB. Smith, stable rent, Cin., s « 40 00 
92. Peter Hoftman, stable rent, Chilicothe, ste Y UO 
23. J. Taylor, hauling, Leesburg, G *“ 10 00 
24. P. Doherty, hauling, Hillsboro’, se 66 29) 00 
25. John Taylor, banling, Greenfield, G « 10 00 
26. John Dean, hire of borse, Athena, G « 22 50 
297. C. D. B. Webster, ag’t., Chilicothe, + “6 R83 00 
28. W. il. Glenn, ag’t., Hillsboro’, sos 75 OO 
29. E. Winchester, ag’t., Marietta, a * 69 34 
30. T. J. Gresham, ag’t., Portsmouth, Ohio, (ij * 75 00 
31. —., ag't., Loveland, Ohio, 66 5 OO 
82. J. 8S. Hawk, ag’t., MeArthur, Ohio, G “« 28 03 
33. ,ag’t., Portland, Ohio, 6 ll 90 
34. —— —., ag’t., Lyndon, Ohio, $6 1 40 
35. —— ——, ag’t., Scioto Furnace, Ohio, os 3 10 
36. —— ——, ag’t.. Lilue Hocking, Ohio, “ 1 00 
37. —_—- —-, ag’t., W ebster, Ohio, 66 9 40) 
88. R. C. Kinkle, Agst. 1, 74, Greentield, Ohio, - 12 50 
39. —— , ag’t., Washington, Ohio, 6 1 75 
40. —— ——,, * Cross Koade, Ohio, 6 1 40 
41. —— ——-, “* Pioneer, Ohio, “6 2 40 
42. —— ——,, “ Irwin’s Station, Ohio, “6 1 60 
48. —— ——-, * Harnden, Ohio, es 10 00 
44. ——_ ——, “ G. & W. Pike, Ohio, s“ 5 00 
45. —— ——, * Jackson, Ohio, 6 15 00 
46. ——_ ——,, “ Blanchester, Ohio, ‘6 10 00 
47. —— ——, “ Macyville, Ohio, “ - § 00 
4. a =. * Zauliskee, Ohio, 6 ~ 40 00 
49, ——— -, *  Vinosnt, Ohio, 6 5 20 
50. ——_ ——, “ King Coal Mines, Ohio, és 1 00 
51. —— ——, “ ‘Martinaville, Ohio, ss 4 70 
52. , “ Hope Furnace, Ohio, $< 7 40 
53. » * Raysville, Ohio, $6 8 10 
54. —— ——, “ Vinton Furnace Co., Ohio, “ 1 95 
55. —— ——,, “* Frankfort, Ohio, “ 7 20 


a 


—" 
cm) © 


— ee 
CO nD = 


— 
~~ 


Smee 
ID 


18. 


_ 
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ens, 23, or | 20, ’74, a 66 
0. 


, “* Londonderry, Ohio, " 5 70 
. Sherman Bailey, clerk Chilicothe, Ohio, # 85 00 
. Earhart Buman, driver, ss ne 40 00 
John Murphy, . = “ G* 20 83 
. F. W. Winchester, clerk, Marietta, Ohio, G “ 25 00 
. William Grimes, clerk, Portsmouth, Ohio, G “ 40 00 
2. E. Shafter, driver, Portsmouth, Ohio, G « 50 00 

. Paid by G. H. Swift, ag’t., driver, Jackson, 
Ohio. G “ 15 00 
Total C., $1,684 90 

No. 4. 
Georgia. 
H. W. Cottingham, agent, Augusta, OC $585 66 
J. H. McDade, messenger, C 100 00 
F. A. B. Jennings, “ C 56 66 
R. W. Atwell “ C 75 00 
P. 8S. Johnson, “ C 108 33 
R. M. Demere, oe Savannah, x C 95 00 
R. Hendricks, July 20, ’74 
. H. C. Grubb, clerk, x C 181 65 
see South Carolina list R. Hendricks, ag’t. $250 

. F. Shackleford, messenger, Macon, July 20, 
"74, C 55 66 

. Hunter & Gammell, transportation, Savan- 
nah, | x C 151 88 

R. Hendricks, ag’t., July 20, ’74 

—_——-, L& D, Colambus, Ga., July. 20, 

‘74, Zz 233 00 
J. Bond. : 

. A. H. Coutes, ag’t., Eatonville, July 20,74, “ 80 00 
. J. H. Nichols, “ Milledgeville, July 20, ’74, “ 90 62 
. C. M. Davis, messenger, “ 6 70 

J.T. Jenkins & Co., oil and drugs, Atlanta, 
July 20, ’74, oe 16 60 

0. W.& H.R. J. Long and Billups, oil and 
drugs, ee 59 41 
. J. J. Ford, truek and repairs of wagon, is 52 00 
. Ogletree & Grubb, carpenters’ work, * 52 75 
S. 8. “ Herman Livingston,” transportation, ss 67 35 

Note No. 

. J. A. Witherspoon, carpenters’ work, Ath- uf 


% <a a. lie alah eee... 4 
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20. The town of Athens, Ga., license for wagon 
($22), ; 
21. Mrs. C. A. Johnson, L & D , $6 
22. E. R. Hodgson & Bro., wagon repairs, a 


3. Nicholson, Moss & Hutcheson, office rent, 
Athens, July 20, ’74, a 

. James Bond returned included office rent, 
Columbus, July 20, ’74, 


25. Stockton & Co., advertising, Augusta, 
26. F. Arnold & Co., L & D, rT 


R. Hendricks. 
Geo. A. Mercer, legal services, Savannah, 
July 20, ’74, * 

28. Roswell King, Augusta, 
<x 29. Alabama & Florida R. R. Co., transporta- 

tion, 

Chas. T. Pollard, Pres’t Mobile & G. N. R. 
< 30. Mobile & Great Northern R. R. Co., trans- 

portation, Montgomery, Ala., 

(now Ala. Central) W. L. Lanier, 

81. Selma & Meridian Do. R. R. Co., Selma, 

Ala., July 9, ’74, 

$359.84—C. $2,143.18—T. Total C & T, 


x Ala. & Fla. R. R. Co. consolidated with Mobile and G. N. 


R. in 1868, May 1. 
No. 5. 


Virginia. 


1. M. B. Poitiaux, cashier Richmond office, CV 
2. W. M. Keblinger, ag’t., Charl’t’ville (dece’d), x G— 
Both to W. J. K. 

8. W. J. Keblinger, ag’t , Charlottesville, x G 

4. J. L. Brode, messenger, “V 
5. Edwin W. Wade, clerk ( ), Richmond, “* 
6. J. J. Terrill, L & D (gold), Lynchburg, July, 
7 
8 


9, ’74, +“ 
. J. B. Rhea, reclamation (over-charge), T 
. Margaret W. Day, office rent, Norfolk, x 


J. A. D. & Co., July 31, ’74. 


9. Page & Maury, attorney’s fees, Richmond, wets 
10. Richmond & Danville R. R. Co., transpor- 
tation, bal August 30, ’66, “mV 
1. Da De Dev: > Me, 6 * 29 
12. Do. Do. Do. ‘+ Jag. *% © BY 
13. Do. Do. Do. Augedt,;“. *. . ¥ 
14. Do. Do. Do. — i“ Ar FY 


22 
815 
23 


75 
135 


96 
130 


25 
100 


214 ; 


155 


174 
$2,503 
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X15. Rich’d, F’d’g & Poto’ac Do., Sept., G “ V 2,810 42 
16. Seab’d & Roanoke Do., June & J’y G “ 233 37 
16. Do. Do. Do., Auguet, G4 362 33 
2,810 42 
No. 2, 2,542 82 
$5,353 24 
233 37 
362 33 
5,958 94 
18. Virginia Central R. R. Co., 31st, e°* VV ila «G@ 
J. H. Wyne, Pres’t, Richmond, 
to Poitiaux, Jaly 9, ’74. 
19. Rich’d & Pet’b’g Do., Nov. 2, <a 851 19 
<See No. 22. 
Reuben Ragland, pres’t, Petersburg, July = 
9, ’74. 
20. Petersburg, do. ! Aug. 31, “ 406 82 
July 22, ’74 
21. Orange & Alexandria do., July, 
Aug’t & Sep.,“* “ 2,176 88 
22. X Richmond,Fred’g & Po’mac do., August, 
2 1866, G “ V 2,542 82 
23. ® Potomac Ferry Co., Alexandria, Va., 
5 Aug’st & Sept., “G@“x 290 87 
24. ° Richmond Dispateb, advertising, V 169.08 
25. co Richmond Times, 2 bills $30 & $45, V7 00 
26. R. M. Smith & Son, mg ee Richmond, Vi 121 00 
27. Gallagher & Co., “ Va. Free Press,” xX 20 00 
28. R. W. Hunter, “*‘ Winchester Times,” x 12.00 
29. *“* Winchester News,” x 10 00 
80. L. H. Fitch, Messenger, Vi sB6 95 
$1. E. W. Anderson, do., V 60 00 
32. State of Virginia, tax on gross receipts, V 516 72 
33. City of Richmond, city tax, V 1,000 00 
Carried forward, $20.279 89 V 
Amount bro’t forward, $20,279 89 V 


84. Warwick & Barksdale, horse-feed, Rich- 
mond, T 54 50 V 
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35. H. K. Douglass, attorney’s fees. These 8 to “ 10 00 V 
Richards, X 
36. D.T. Richards, agent, Winchester, Sept. 
1, 66, . 50 00 V 
37. J. B. Taylor, stable rent, do., 5 00 V 
C $686.31. T $19,013.08. Total C & T, $20,399 39 V 


July 3, 74, wrote M. B. Poitiaux, Richmonc, Va., and enclosed 


list of all marked V. 
July 3, ’74, all marked X sent direct to the parties, except the 
last three, all of which sent to D. T. Richards, Winchester. 


National Express Co. to Petersburg R. R. Co. 


Det its 81—To freight to and from Weldon, 900 54 540 32 
“ 59safesto& * “ 59 00 34 40 
$575 72 
No. 6. 
New York. 


1. Merwin & Simpkins, L & D, 262 Broadway, C $ 10 00 
Successors of Merwin & Bray. 


2. S. A. Elliott, July 9, ’74, L & D, 10 Courtland 
st., C 94 50 
8. Benton H. Martin, July 9, 74, L & D, 54 Bar- 
clay, C 116 75 
4. N. W. Belcher & Co., L & D, July 9, ’74, C 200 00 
F. W. N. Harbuck, Warrenton, Ga., N. H. 
5. Stephen Lane, L & D, 205 Canal st., G, C V 255 00 


124 Chamber’s st., 


6. H. Danford, L & D, 26 Courtland st., C 9 00 

7. Abernathy & Co., L & D, — ee . ooo 
8. E.& H. F. Andrews & Co., L & D, $11.50— 

113.02 & 2380.89 “« V 855 41 
wrote to Anthony & Co. July 30. 

9. Thomas Chalmers, L & D, ss 7 ies 
10. A. M. Hays & Co., do., "= F¥ Boe 
11. T. Frank & Co., do, “« V¥ 128 &0 
12. Gordon & Slater, do., os 9 75 
18. Richardson & Co., do., a 23 76 


14. Joseph Schneider, do., “ 50 00 


and Transportation Company and others. 
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15. R. Ibbotson, pres’t, &c., L & D, « V 191 iil 

16. D. Appleton & Co., do., July 20, a 

17. J. H. Foote, do., a 100 00 
V To each marked thus. 

18. E. J. Houseman, L & D, July 7, ’74, 6 14 50 

C $685.25—T $1,175.69 Total, C & T, $1,860 94 


x X 
bo 


x 
I OP con 


South Carolina. 


xX To them Jaly 7, ’74. 


. Wm. T. Walker, agt., Charleston, GCV 75 00 
. R. Hendricks, ‘ Savannah, July 20,°74, “ 250 00 
. M. G. Farrh, messenger, Cheraw, July 20,’74, “ 129 00 
A. Cudwortb, oe Charleston, “ 76 26 
S. D. Easterly, rent, ee Depapure, “ 

att’y, “ 93 75 
W. 5S. Depanpure, legal services, Charleston, “ 800 00 
. Hiram Harris, stationery & printing, “ “ 893 75 

$360.40-$386-$66.77, O. A. F. Ravenel, 

pres’t, July 9, ’74. 

. N. E. R. R. Co., transportation, Sep., Oct, & 
Nov., 66, “ 812 27 

. Cameron & Barclay & Co., lanterns, 150 Meet- 
ing st., Charleston, “ 87 50 

. Canstens & Jacobs, harness & repairing, Meet- 
ing st., Charleston, “@ ie 

. Geo. D. Ladd & Co., L & D, Winnsboro, July, 
20, ’74, “ 80 00 
. Sawner & Ferguson, carpenters’ work, T 83 50 
. C. D. Frank, repairs of wagon, T 6 25 
Carried forward, $2,354 78 
Amount bro’t forward $2,354 78 
. Wm. Brookbanks, gas pipes, &c., T 63 90 
. Evans & Cogswell, office rent, Gx « 800 00 
. Benj. M. James, blacksmithing, $3.30, G= 22 50 

wrote again July 21, 74, Wm. J. Magrith, 

pres’t, Charleston, S. C., July 9, ’74. 
. 8. C. R. R. Co., transportation, 8,295 10 
. Charlotte & 8S. C. R. Co., transportation, 881 27 

July 20, W. 8S. Walker, agent, C $2,265.08. T 

4,652.52. Total, C & T, $6,917 55 
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Pennsylvania. 

me . P. Wiltbank, agt., Philadelphia, GC $595 90 
2. J. Wiltband, ass’t agt., Philadelphia, G « 285 50 
3. W m. Wyman, receiving clerk, Philadelphia, G@ “ 1385 25 
4. T. Dougherty, delivery « do., - 7 = 
5. Thos. P. Bacon, billing se do., < €=62400 85 
6. re C. Ford do., se do., “ G 90 10 
7. _ Lavalette, cashier, ‘ do., 66 14 00 
8. C Thompson, mesee nger, N.J.& P hil., “ 60 00 
9, David Buest, G 60 00 
10. H. D. Basler, driver, a 21 55 
11. Benj. Flood =“ G 1758 
123. Edward Beans, “ G 88 32 
13. H. Montgomery, driver, » 12 02 
14. B. N. Oakman, - a 25 55 
15. John H. Maxwell, helper, 7 9 50 
16. James Millman, se 6 10 52 
17. Fred. Nagle, watchman, G 20 30 
18. Oglesby & Hodge, gas fixtures, 4 s. 7th st., * 72 68 
19. James M. Cooper, labor & materials, " 49 25 
20. McCandless & Smith, L & D, 66 15 00 
21. Tucker & Sapman, transportation, * C7 @ 
22. Weinstein & Bro., L & D, se 24 00 
23. Sarah B. Vanysyckel, rent of office, Philadelphia, “ 1,305 00 
24. McCall & Monteith, blacksmithing, 29 68 
25. Fulton & Wilkes, wagon repairs, ° 61 01 
26. Philip 8S. Justice, leaden dies, G 90 80 
27. Andrew Johnson & Co., 6 06 
28. C. L. Cadwallader, horse feed, os Tes 7 
29. Warner & Co., “ " 89 90 
30. E. Ketterlmas, printing, " 28 00 

81. James J. Martin, stationery & printing, 2 bills, 
$236.25 & $46, “« 6283 0625 
82. William Mann, os 41 00 
88. R. McClure, veterinary surgeon,| 66 50 00 
84. James B. Smith & Co., printing, &c., = wee 
Carried forward, $4,805 60 
Amount bro’t forward, $4,805 60 
85. H. B. & A. Taylor, agents, Chester, T 100 00 
86. Tryon Bros. & Co. L & D, G 259 18 


87. S. Bonnaffou, do., 
38. Powers & Weightman, do., 


{90 I> Ove 99 BO 


C $3,877.71—T $1,698.87. Total C & T, 


Wrote 8. P. Wiltbank (addressed letter to 
8S. P. & C. J. W.), State ag’t and ass’t do.), 
Phil., & inclosed list of the above, July 3, 


‘74. 


P. W. & B. R. R. Co. 

Cas. acceptance due Sept. 21, ’66, 
sé it sé sé 28, 66, 
6 6s “« Oct. 6, 66, 
sé és +6 ss 23, 66, 

Protest fees, ' 


No. 8. 


Delaware. 


. Boughman, Thomas & Co., Stationery, 


Thos. B. Eaton & Co., lee, 

A. A. Laws, Driver, Wilmington, 

F. A. Goddard, agent, 

Dickerson & Robelen, Hire of Horse, 
W. A. Wisdom, Bi’ksmithing, &c., 


. Underwood & Conner, Keeping Horse, 
. J. P. Smith, 


Wm. McCauley & Co., Rent of Office, 


Total, 


Wrote to F. A. Goddard, Wilmington, Del., 
formerly agent, July 6, ’74. Returned 
enclosed and re-sent, July 22, 74, to W. 
McCauley & Co. 


New Jersey. 


, Williamson & Co., Wagons, Resident of Balt., 
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$180 19 


140 


. Louis Green, clers, “ea 


. C. H. & M. House, Annap- { 
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No. 9. 
Maryland. 


& July 25, ’74. 


all to address of 
a te a 
House, X 


Geo. W. Dobbin, att’y. 
Hollingsworth, Warfield, pay as Sup’t and 
notes of Co., 


napolis, July 15, ’74, 
olis, July 15, ’74, 


. Baltimore Steam}Packet Co., Transportation, 


Baltimore Gas Light Co., Gas consumed, 
do. do. do. do., Service Pipes, 
Herman Born (Born & Ruth), repairs wagons, 

87 Waeshe St., 
Adam Kahler, horse feed, 365 W. Balt., 
Gibson & Kirk, locks, &c., 


. “ Baltimore Sun,” advertising, 

. Henry Roth, repairs wagons, 35 Waeshe St., 
. Bibb & Co., putting up and wiring stove, 

. Fred’k Oelmann, repairs wagons, 61 and 65 


German, 


. L. Green, ag’t, Havre de Grace, wrote July 


16, *74, 


. Canfield, Bros. & Co., L. & D.,229 W. Balt. St., 
. Burton & Irving, do. 168“ “« « 

. Andrews & Thompson, do., 5s 
: wey Og do., 655 Charles St., 
. Geo. 


. Webb & Co., do., 8. E. cor. Light 
and Balt. sts., 


. Hodges Bros., L. & D., 23 Hanover st., 

. Cushings & Bagly, L. & D., 262 W. Balt. st., 

. Schwerdtman & Co.,do., 3827 “ “ 

. Rudolph Oehl, driver, 

. Daniel Seaton, oe 

. John Watkins, watchman police, 

. A. J. Smith, solicitor, 

. McC. Y. Barry, clerk at depot, Halifax, N. 8., 


wrote July 14, ’73, 


. W. H.C. Bayly, clerk at depot, Washington, 
. Stephen Cremin, porter, ) 
. George Bishop, clerk, 


» > * Schwartzman, a ’t Balt. office, 
. F. B. Berkeley, clerk Balt. office, 


5,171 36 
847 76 
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. Milton Bull, driver, 697 W. Balt. st., 
. Henry Vaughan, driver, Aug. 25, ’74, 


Carried torward, 


Brought forward, 


. Geo. Bond, driver, C 
. Andrew O’Meara, driver, 
. James Hood, 

. W. H. Tibals, s 

. Edw’d McGeehan, “ 

. F. Grill, 6 

. Jacob Arnold, 6 

2. John Manly, groom, 

. Thos. McCullough, groom, 
. Thos. Burns, 4 

. A. Boyce, watchman, 


| 46. F. Craig, mess. with wagons, 
; 47. J. Schleifer, “ “ “ 
| f 48. W. F. Anderson, weigher, “ 
49. Geo. McAllister, extra conductor B. & OQO., 
laborer, 66 
50. 8S. Bishop, mess. at depot, a 
51. Martin Clark, mess. Balt. office, 4 
52. Geo. Clark, driver, G 
53. 8S. S. Mann, L & D, T 
54. H. Frank & Co.., do. G 
55. Mra. 8S. C. Ricketts, do. 66 
56. C. E. Needles, do. 66 
» 57. E. Whitman & Sons, do. G 
58. J. H. Waldzl, do. 66 
59. McDowell, Robinson & Co., do. G 
60. John T. Watkins, do. io 
61. Hild & Mitchell, do. “ 
62. R. Sinclair & Co., do. and trucks, os 
63. Do. do. as 
64. Boerman & Littlebaum, do. 
65. Weiglien & Heilner, do. “ 
66. Walter S. Moore & Co., do. os 
67. J. W. Ebert & Co., do. “6 
Amount carried forward, 
Maryland continued. 
Amount brought forward, - 
68. L. H. Miller, safes, GT 
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69. Thos. D. Johnston, insurance for August, 1866, “ 

70. Bolton Brothers, lanterns, _ 

71. David Anderson, bl’ksmithing, 6 

72. W. H. Oler, ice, : 

73. Kelly & Piet, stationery & printing, July, August, 
Sept. & Oct., 

74. “Evening Transcript,” advertising, 

75. Montgomery Slade & Co., 1 p’r store skids, 

76. Edward Sinn, livery of horse, 

77. P. P. Pendleton, horse feed, 

78. J. A. Pierce, messenger, 

79. D. Claude, rent of office, Annapolis, July 15, ’74, ‘ 

80. W. H. Glancott, agt., Berkely Springs, 

81. Hil’d Wammelle & Mitchell, overcharge, 

82. R. H. Tall, medical services, 

83. James T. Ball, agt., Sumittsville, 

84. B. & O. R. R. Co., transportation, $41,432.48, 
$21, $10.60, " 

85. John Nugent, horse feed, 

86. A. 8. Abell & Co., advertising, Baltimore “Sun,” “ 


sé 


87. Ammidon, Cranbie & Co., oil, &c., 
C, $8,175.70; T, $48,483.41 Total, C & T, 


No. 10. 


$56,659 11 


Statement Showing Amount Due the the Employees of the N. E. 


& T. Co., at Baltimore and its vicinity, 


George Clark, driver, 

Rudolph Oehl, “ 

Dan’! Seaton, “ 

McC. Y. Barry, in charge of depot, s. H. st., 
W. H.C. Bayley, clerk at —— do., 
8S. Cremin, porter, Balt. office, 
Milton Bull, driver, 

Geo. Bishop, clerk, 

Henry Vaughan, driver, 

10. George Bond, do., 

11. Andrew O’Meara, driver, 


SO NI SP SF WH GO §O bt 


12. J. Hood, do., 
13. W. H. Tibals, do., 
14. E. McGeehan, do., 
15. F. Grill, > oe 


16. J. Arnold, do., 


l 

0 

fy) 

> 

7 

7 | 
) ’ 
) 

) 

; 

) 

) 


. J. Manley, groom, 

. Thomas McCullough, groom, 
. Thos. Burns, do.. 
. 8. C. Taliaferro, clerk, 

. C. M. Davis, messenger, 

2. C. Yungling, sub agent, &c., 


23. A. Boyce, 

24. F. Craig, mess. with wagons, 

25. J. Schlieffer, do., 

26. W. F. Anderson, weigher at depot, 


. Geo. McAllister, laborer, 

. S. Bishop, mess., 

. Martin Clark, 

. F. B. Berkeley, clerk to cah’r, 

. Thos. Dobbin, night money clerk, 
2. W. H. Gordon, night-watch, Balt. office, 
3. R. H. Crawley, messenger, 

. Edward L. Clark, 

. A. V. Stewart, manifest clerk, 

. Thos. H. Cook, clerk, 

. Benj. R. Grymes, mess., 

. W. L. Kelle, record’g clerk, 

. Geo. Walter, driver, 

. G. A. Schwartzman, ag’t, 

. John Wilkins, watch, 

. A. J. Smith, solicitor, 

. R. T. Allison, 


40 St. Paul st., | 
Receiver’s office, 
Balt., Md., | 
April 16, 1867. J 


The National Express & Transportation Co. 


Sept. 830—For one month’s services as clerk at 


Correct—-G. A. Swartzman, ag’t. 


1866. 


depot, 260 s. Howard st., 
By cash of Balt. agency, 


and Transportation Company and others. 


I certify the above to be correct, and 
| taken from the books of the Co. 


L. R. SMOOT, 
For Thos. G. Pratt, Receiver. 


To W. H. C. Bayley. 


$62 50 
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The National Express and Transportation Co. 
To R. A. Crawley. 


1866. 
Sept. 30—For services as messenger from June to date, $225 00 
By cas— of Balt. agency, 60 00 
Balance due, $165 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express & Transportation Co. 


To J. Schleifter. 
1866. 


Sept. 30—For services as messenger with Company’s wag- 
ons in Sept., 1866, $7 94 


Correct—G. A. Schwartzman, ag’t. 


The National Express & Transportation Co. | 
, To F. Craig. 
1866. 
Sept. 30—For services as messenger with Company’s wag- 
ons in Sept., $10 80 


Correct—G. A. Schwartzman, ag’t. 


The National Express & Transportation Co. 


To J. Hood. 
1866. 


Sept. 830—For services as driver in month of Sept., $24 56 


Correct—G. A. Schwartzman, agent. 


The National Express and Transportation Co. 


To Henry Vaughan. 
1866. 


Sept. 30—For one month’s services as driver (Sept., 1866), $50 00 
Correct—G. A. Schwartzman, ag’t. 


The National Express & Transportation Co. 


To W. H. Tiball. 
1866. | 


Sept. 830—For 24 days’ services as messenger with Com- 
papy’s wagous, @ $43 per mo., $34 40 


Correct—G. A. Schwartzman, ag’t. 


“> 


“% 
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The National Express & Transportation Co. 
To Thomas Dobbin. 
1866. 
Sept. 30—For services as night-money clerk, Balt. office, 
for the month of September 1866, $75 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express & Transportation Co. 
To Stephen Cremin. 


1866. 
Sept. 30—For one morth’s services as porter, Balt. 
office, $52 00 
By cash of cashier, 20 00 


$32 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To George Bishop. 


1866. 
Sept. 30—For one month’s services clerk in Balt. office, $65 00 
By cash of Baltimore agency, 35 00 
Balance due, $30 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To George Clark. 
1866. 


Oct. 3—For services as driver for Sept., 1866, $60 00 
14 days in Oct., 8 00 
$63 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
) To F. B. Berkeley. 
1866. 
Oct. 10—For services as clerk to “cashier” Balt. office 
from Aug’st 1 to date @ $75 per month, $175 00 
By cash rec’d of cashier, 61 00 


‘Balance due, $114 00 
Correct—G. A. Schwartzman, ag’t. 
10 
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The National Express and Transportation Co. 


To Thos. McCallough. 


1866. 

Oct. 20—For one week’s services as groom, Glenn st. 
stables, | 10 00 

27—For one week’s services as groom, Glenn st. 
stables. 10 00 

Nov. 4—For one week’s services as groom, Glenn st. 
stables, 10 00 
$30 00 
sv cash Balt. agency, 5 00 
Balance due, $25 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 


To Thomas Burns. ‘ 
1866. 
Oct. 20—For 1 week’s services as groom, German st. 
stables, 10 00 
27—For 1 week’s services as-groom, German st. 
stables, 10 00 
Nov. 4—For 1 week’s services as groom, German st. 
stables, 10 00 
$30 00 
By cash of Balt. agency, 5 00 . 


Balance due. 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To A. Boyce. 


1866. 
Oct. .0—For 1 week’s services as watchman, German st. 
stables, $14 00 
27—For 1 week’s services as watchman, German st. 
stables, . 14 00 
$28 00 


Correct—G. A. Schwartzman, ag’t. 
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The National Express and Transportation Co. 
To John Manley. 


1866. 

Oct. 20—For 1 week’s services as groom, German st. 
stables, $10 00 

27—For 1 week’s services as groom, German st. 
stables, 10 00 

Nov. 3—For 6 days’ services as groom, German st. 
stables, 8 57 
$28 57 
By cash of Balt. agency, 5 00 
Balance due, $23 57 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To J. Arnold. 
1866. 
Oct. 20—For one week’s services as driver strong team, $13 00 


Correct—G. A. Schwartzman, ag’t. 


The Nationa! Express and Transportation Co. 


To F. Grill. 


1866. 
Oct. 27—For 1 week’s services a4 driver of strong team, $13 00 
Nov. 3—6 days’ am os a “ 11 25 
$24 25 
By cash of Balt. agency, 5 00 
Balance due, $19 25 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To. A. V. Stewart. 


1866. 
Oct. 31—For services as manifest clerk, Balt. office for the 
months of Sept. and Oct., 1866, @ $65, $130 00 
By cash of Balt. agency, 9 50 
Balance due, $120 50 


Correct—G. A. Scwartzman, ag’t. 
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The National Express and Transportation Co. | 
To Thomas H. Cook. 
1866. 
Oct. 31—For services as clerk at Balt. office for the 

months of September and October, 1866, 


(@ $75, $150 00 
By cash of Balt. agency, 50 
Balance due, $149 50 


Correct—G. A. Schwartzman, ag'’t. 


The National Express and Transportation Co. 
To Geo. McAllister. 
1866. 
Oct. 31—For services as laborer at depot, 8S. Howard st., 


from Oct. 13 to date, $22 50 
By cash of Balt. agency, 4 00 
) wi 
Balance due, $18 50 
Correct—G. A. Schwatzman, ag’t. 
The National Express and Transportation Co. 
To George Bond. 
1866. 
Oct. 31—For two months’ services as driver (Sept. and 
Oct., 66) $41, $82 84 4 
By cash of Balt. agency, 24 95 
Balance due, $57 05 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To E. McGeehan. 


1866. 
Oct. 31—For two months’ services as driver (Sept. and 
Oct., 66), $62 84 
By cash of Balt. agency, 5 00 
Balance due, $57 84 


Correct—G. A. Schwatzman, ag’t. 


j 


’ 
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The Natiova! Express and Transportation Co. 
To Radolph Oehbl. 
1866. 
Oct. 31—For services as driver for Sept. and October, 
1866, $88 33 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To J. Bishop. 


1866. 
Oct. 31—For services as messenger at depot from Oct 13 
to date, $15 00 
By cash of Balt. agency, 4 00 
Balance due, $11 00 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To Andrew O’ Mera. 


1866. 
Oct. 31—For two months’ services as driver (Sept. and 
Oct., 66), $50 57 
By cash of Baltimore agency, 5 00 
Balance due, $45 57 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To W. F. Anderson. 


1866. 
Oct. 31—For services as weigher at depot, 260 8S. How- 
ard st., $22 50 
from Oct. 13 to date. 
By cash of Balt. agency, 5 00 
Balance due, $17 50 


Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To Mc. Y. Barry. 
1866. 
Nov. 3—For services in charge of depot, 260 8. 
Howard st., for Sept., Oct., and 3 d’ys in 
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November, @ 75 per mo., $157 50 
By cash of Balt. agency, $17.27. By cash 
of cashier, $1, 18 27 


$139 23 
Correct—G. A. Schwartzman, ag’t. 


The National Express and Transportation Co. 
To W. H. Gordon. 
1866. 
Nov. 10—For one week’s services as night-watchman, 
Balt. office, $12 50 


Correct—J. T. M. Barnes, agent. 


The National Express and Transportation Co. 
To Edward L. Clark, Dr. 
1866. 
Dec’r 17—For services as messenger in Balt. office 
from Sept. 1, to Dec’r 17, ’°66, @ 26 per 


month, $92 22 
Cr. by cash of agency, — 86 00 
Balance due, $56 22 


Correct—J. T. M. Barnes. 


Nos. 11 & 12. 
August Ist, 1866. 


The National Express and Transportation Co. 
To. L. R. Smoot, Dr. 


Mc’h 120 For services as ass’t to the Gen’! Superin- 
Apr. 150 tendent of the N. E. & T. Co., from March 
May 150 8, to July 31, 1866, both inclusive, at $150 
June 150 per month, $720 00 
Julv 150 

a Approved—B. F. Ficklin, Gen’l Supt. 

$750 

Received payment. 


[U. 8. Inter. Rev. Stamp, 2 cts. ] 
Baltimore, August 10th, 1866. 


Received of the National Express and Transportation Com- 
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pany, fifty dollars, in fall for services in office of Gen’] Superin- 
tendent, from 1 Aug’st to 10th Aug’st, at $150 per month, $50. 


Correct—J. J. Kelly, Gen’l Sup’t. 
[U. S. Inter. Rev. Stamp, 2 cts.] 
| No. 13. 


H. Warfield, 4 notes of $750 each, dated August 10, ’66, @ 3, 
6, 9 and 12 months, balance of claim for services, &c., sworn to by 


him. 


Geo. Clark, services as driver Sept., 66, $60, 14 
days in Oct., $3. 

Jobo Watkins, certified for, 

Rudolph Oehl, driver, Sept. and Oct., 66, 

Dan’! Seaton, certified by G. A. Schwartzman, G 

A. J. Smith, Sept. and Oct. 66, certified, G 

McC. Y. Barry, services in ch’ge depot, 260 s. 
Howard st., from Sept. and Oct., 66, 3 days 


in Nov., @ 75, $157 50 


By cash of Balt. agency, $17.27 by cash’r, 18 27 

W. H. C. Bayley, clerk at depot, 260 s. Howard 
st., 1 month, 65 00 
By cash of Balt. agency, 2 10 

S. Cremin, Sept. 30, 1 month services as porter 
Balt. of., ; $52 00 
By cash of cashier, 20 00 
M. Bull, approved by ag’t, for Sept. & Oct., $120 00 
By cash, 5 00 

Geo. Bishop, Sept. 30, 1 month’s services as 
clerk B. O., 65 00 
By cash of B. A.., 85 00 

| H. Vaughan, Sept. 30, services driver for Sept., 

66, 

Geo. Bond, Oct. 31, 6 Sept. & Oct., 66, 82 00 
Cr. by cash of B. A.., 24 95 

Andrew O’Meara, Oct. 31, driver, Sept. & Oct., 
66, 50 57 
Cr. by cash of B. A., 5 00 


$63 00 
21 00 
88 38 
115 00 
120 00 


139 23 


62 50 


32 00 


115 00 


80 00 


50 00 


57 05 


45 57 
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J. Hood, Sept. 30, services driver in Sept., ’66, 
W. H. Tiballs, 24 d’ys services in Sept., 66, @ 
$43 per month, mess. in ch’ge wagons, $34.40, 


E. McGeehan, Nov. 2, driver Sept. & Oct., 2 d’ys 


in Nov., 
By cash of B. A., 


F. Grill, Oct. 27, 1 week’s driving of strong team, 
Nov. 30, 6 days’ " 


By cash of B. A., 


J. Arnold, Oct. 20, 1 week driving strong team, 
1 week, 1 week, 6 days, 

J. Manly, Oct. 20, Oct. 27, Nov. 3, $10, & 10, & 
8.57, less 5, 

G. C. Taliaferro, certified by Kelly, 

Rk. T. Allison, affidavit, 

July 31, at Troy, N. Y.—Timothy Quinn, Troy, 
N. Y., services, ag’t, &c., Harper’s Ferry, 

W. L. McAfee, trustee, Wheeling, W. V., bal. 
on rent, rec'd $4197.39 from sheriff, July 31, to 
Wheeling, We Vike 

H. Heth, certified by Ficklin, 

D. Anderson, bl’ kemithing, certified by, 

do., acc., 


Ang’t 6, 539 Broadway, ee A 

Dwight Ripley (care of Bigelow & Frank, N. Y.), 
$500 lost, sent from Eufala, Als. 

J. Frank Brown, 606 w. Fay, 

J. F., cor. Bank & Twelfth, 
James F’. Brown, assignee of C. M. Davis, 

J. F., 120 Merher, 

Jos. F., 501 n. Tremont, 

Chas. Yeungling, certified by Keelly, 5 Pot., 

Thomas & Moon, horse feed, Nov. 1, 66, 76 Ger- 
man st., 

Wrote Poitiaux about this July 31, ’74, W. D. 
M., Lynchbarg, Va., August 11, ’74. 

<x W. D. Miller, Richmond, Va. 

Draft of Briscoe Baldwin on J. V. H. Allen, 
treasurer, 10 d’ys sight, to his order, protested 
27 Sept., 66, for 

Buckley & Marbury, August 6, ’74. 

A. C. Jones, ag’t, Washington, July 25, ’66, 


24 56 
84 68 
$62 84 
5 00 
: 57 84 
13 00 
11 25 
24 25 
5 00 : 
19 25 
13 00 
G 28 57 
75 00 
167 50 
G 220 00 
G 85 96 
873 66 
$67 50G 
12 00 
79 50 
74 66 
314 85 
G 136 00 
1,136 24 


: 


Thos. Burns same as above. 


from ©. Mayer, on cash’r Baltimore, 30 d’ys 


sight, accepted Sept 3, 66, due Oct. 3 (claim of 


(Union Fire Co.) 
Ward Bro.) 
: 1 week, 1 week, 1 week, 
Thomas McCullough, Oct.20, 27, Nov. 4, 
as groom—cash ree’d, $5, 


1 week, 1 week, 
A. Boyce, watchman at stable, Oct. 20, Oct. 27, 
(@ 14 per w. 
F. Craig, mess. with wagons in Sept., 66, 
J. Schleiffer, same as above. 
W. F. Anderson, messenger at depot Oct. 31 
from Oct. 13, to date, 
Cr. by cash, 


Geo. McAllister, laborer at depot from Oct. 3, to 
date, Oct. 31, 
Cash rec’d, 


S. Bishop, services as mess. at depot, Oct. 13 to 
$1, 
Cash, 


Martin Clark, certified by Kelly, 
G. A. Sewartzman, Oct., ag’t for Oct., 
| Balt. office, 


F. B. Berkely, clerk to cash’r, August 1, to Oct. 
10, @ 75, $175. Received of cash’r $61, 

Aug’st 11, ’74—W. H. Campbell, ag’t at Fair- 
mount, Va., 4 months’ services as ag’t, ending 
Oct. 1, 66, @ 20, $80.75. 

Thos. H. Cook, clerk, B. A., Sept. and Oct., ’66, 
@ 75, | 

Cash rec’d, 


S. P. Wiltbank, Aug’st 14, ’74—Do., cook for 
Nov., $75; cash rec’d, 10—trustees, 
Grymes, Hempstead P. O., 
King Geo. co., Va. 
Benj. R. Grymes, mess. Balt. to Wheeling, July 
81, ’74. 
Sept., & 6 d’ys in Oct. @ 50, certifi. by Schwartz- 
man, 
xW. L. Keller, clerk, Balt. office, certifi. by 
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250 00 
28 00 
10 80 
22 50 
$ 5 00 
17 50 
22 50 
4 00 
18 50 
$15 00 
4 00G 
11 00 
92 22 
$100 00 
56 12 
43 88 
114 00 
$80 75 
150 00 
50 
—— 149 50 
65 00 
G 60 00 


154 W. W. Glenn v. The National Express. 


Kelly. 
W. Il. Gordon, night-watch, 1 week’s services, 
Nov. 4th to Nov. 10, 
( Mahlon, Fulton & Charles Walker, (Fulton 
~ | & Walker, No. 35, No. 20 st., Phila., ) 


74. 


& / Judgment on open ace., $527.36 
=| (Orig. acc., $511.01) 
— | Wiltbank, Aug’t 14, ’74, 

Arthur Shaaff, cash’r, Charleston, 8. C., Dec., 


66, 
Cash p’d freight on property Co., p’d by 
him, 


A. V. Stewart, manifest clerk, Balt. office, P. D. 
$130 July. 
Sept. & Oct., 66, @ 65—$130, cash ree’d of B. A., 


Geo. M. Walters, driver, Sept. & Oct., 66, @ 50, 
24 Clark st. 
Cash rec’d, $5 (certified by Kelly) 


Thos. Debbin, night-money clerk, services, Sept., 
66, 
R. A. Crawley, messenger, June to Sept. 30, 
Less cash rece’d, 


Barnes, ag’t, from Nov. 6 to Dec, 17, 1866. 
EK. & H. T, Anthony, 591 Broadway, N. Y. 
Lost packages—wrote July 30, ’74. 


No. 14. 


150 


00 


100 


225 


00 
00 


141 


527 


168 


120 


, 165 


97 
50 


36 


20 


50 


00 


List of claims against The National Express and Transportation 
Company, sent E. Platt Johnson, att’y at law, New York. 


Claimants. Amount, 


Bb. & O. R. R. Co., 


Represented by. 


Bank of Commerce, 17,417 68 8S. T. Wallis, Eeq., 
o Wil. & B. RR. } §,921 25 Charles Marshall, Esq. 
J. J. Terrill—gold, 291 00 

68,736 77 do. 
a ne } 5,353 24 L. R. Smoot. 


$44,106 84 James A. Buchanan, Esq. 


awe 


1 


Hollingsworth Warfied, 5,171 36 


8. C. R. R. Co., 4,238 70 
ae & Danville R. R. } 2.842 68 
Wm. D. Miller, 1,188 55 
Wil. & Wel. R. R. Co., 970 73 
Chas., Columbia & Aug. a 
R. R. Co., } 881 27 
N. BE. R. BR. Co., 812 27 
L. R. Smoot, 770 00 
Seaboard & Roanoke R. ) ) 
R. Co., ; = 
J. T. M. Barnes, 856 664 
Bat. Steam Packet Co., 347 76 
Louis Stix & Co., 500 00 
Potomac Ferry Co., 290 87 | 
24,266 97 
Total, 93,003 74 


Baltimore, Md., June 12, 1876. 
No. 15. 
No. 888. 


The National Express and Transportation Co., 


Incorporated under the law of the State of Virginia: 


This is to certify that James L. Davis is entitled to ten (10) shares 
of the capital stock of The National Express and Trausportation 
Company, on each share of which has been paid $5.00 in cash, 
leaving $95.00 to be paid when called for; transferrable only on 


and Transportation Company and others. 


do. 
do. 


do. 


do, 
do. 


do. 


do. 
do. 


do. 


do. 
do. 
do. 
do. 
do. 


Principal. 


10 shares. 


the books of the company on surrender of this certificate. 


Witness the seal of the company attested by the signature of the 


president and secretary. 


[Seal.} J. E. JOHNSTON, 


P. T. MOORE, 
Secretary. 


Richmond, Va., January 25th, 1866. 


Capital, $5,000,000. Shares, $100 each. 


[U. S. inter. rev. stamp, 25 cts. | 


President. 
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Georgetown, D. C., Feb’y 5th, 1866. 


Received of James L. Davia the sum of fifty dol/ars per share on 
ten shares of the capital stock of The National express and Trans- 
portation Company; making a total of ten dollars per share paid 
in on said stock to date. 

G. 8. GETTY, 


—_— Agent. 


[U. S. inter. rev. atamps, 2 cts. ] 
And at another day, to-wit: 


At achancery court of the city of Richmond, continued by ad- 
journment and held for said city on the 10th day of July, 1880. 


John W. Wright, sheriff of the city of Richmond and ad- 
ministrator of W. W. Glenn, who sues, &c., Pli’t’ff. 
against 
The National Express and Transportation Company & others, Def’ts 


This came Joseph R. Anderson, by James Alfred Jones, his 
counsel,and opposed the consideration of this case at this time upon 
the ground, that under the circumstances no opportunity had been 
allowed for the examination of the commissioner’s report and the 
want of proper parties, and that the case was not ready for a hear- 
ing, and moved the court to continue the case until the next term. 
And it appearing to the court that the report of Commissioner O. 
G. Kean, made under the order of enquiry entered herein on the 
6th day of October, 1879, was filed in the clerk’s office only on the 
19th day of June ultimo, during the present term of the court, and 
that thus proper time has not been allowed to parties interested for 
the examination of said report, and the court having previously an- 
nounced according to the usual rule before the closing day of the 
term, that on account of the great pressure of business and the im- 
possibility of hearing other contested cases, it could and would 
receive and consider no papers in any contested cause after the 26th 
day of June ultimo. And it thus appearing that this cause is not 
ready for hearing, and cannot be heard at this time on the said re- 
port or any other contested matter, it is ordered that the Gase be 
continued to the next ferm of the court 


And at another day, to-wit: At a chancery court of the city of 
Richmond, continued by adjournment and held for said city on the 
14th day of December, 1880. 


—— 
ae 


oo 
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John W. Wright, sheriff of the city of Richmond, and as 
such administrator of W. W. Glenn, deceased, who sues, 


&e., Pi’t’ff, 
against 
The National Express aud Transportation Company and 
others, Def ’ts. 


IN CHANCERY. 


This cause, in which proceedings have been had in the mode pre- 
scribed by the statute against the absent defendants, Wm. H. Perot, 
Wm. Devries, D. J. Foley, F. P. Zimmerman, J. Carter Mowbray, 
and Wm. H. Webb, and which has been regularly matured and 
proceeded in as to all of the defendants, came on this day to be 
heard upon the cause set for hearing as to the said absent defend- 
ants (M. G. Harman, one of the board of directors of said com- 
pany, being dead, the suit is abated as to him), and upon the papers 
formerly read, the answer of the defendant, John Blair Hoge, and 
the orignal answer of John J. Kelly, both of which were tendered, 
to be filed at the last term, and are this day filed nune pro tune, 
and the amended and supplemental anawer of the said defendant, 
John J. Kelly, this day filed, the general replications of the plain- 
tiffs to the said revival answers, and upon the report of Master 
Commissioner O. G. Kean, of the 19th day of June, 1880, and the 
amended and supplemental report of said commissioner this day 
filed, to which said several reports there is no exception, and upon 
exhibits filed, and was argued by counsel. On consideration 
whereof, and for reasons expressed in writing, filed and hereby 
made a part of the record, and to be so considered, but not to be 
entered upon tbe order book, the court is of opinion (lst) that the 
deed of trust in the proceedings mentioned, bearing date the 20th 
day of September, 1866, made by the said National Express and 
Ti ansportation Company to John Blair Hoge, Jobn J, Kelley, and 
C. Oliver O’Donnell, trustees, for the benefit of sundry creditors 
therein referred to, is a good and valid deed under the laws of the 
State of Virginia, where the said corporation was churtered, and 
had its principal office, and where the said deed was executed, de- 
livered,and recorded, and the court doth so adjudge, order, and de- 
cree. And the court is further of opinion (2udly) that, under the 
laws of the State of Virginia, the legal effect of the said deed was to 
grant, convey, and asesign to the said trustees all of the estate, 
property, rights, and credits of the said company of every kind, 
and wherever situated or being, and that accordingly all of the said 
estate, property, rights, and credits did - to and were vested in 
the said trustees by the said deed, including the credits allowed by 
statute and by the said company to its stockbolders for the an- 
called for and unpaid part of their severa] subscriptions to the capital 
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stock of the said company, and the right to receive and collect the 
same according to the terms of said contract of subscriptions for 
the purposes of said trust, and the court doth so adjudge, order, 
and decree. 

(3.) And the court being of opinion that the preferences pro- 
vided for by said deed in favor of certain creditors therein referred 
to are legal and valid, according to the laws of Virginia, doth so 
adjudge, order, and decree. 

(4.) And it appearing to the court that said John Blair Hoge and 
John J. Kelly, surviving trustees in said deed, are willing, each, to 
resign and renounce the oflice of trustee under said deed, and that 
they are so situated as not to be able efficiently to perform the da- 
ties of the same, and that itis right and expedient, under all the cir- 
cumstances, that they be relieved from the said trusteeship, the 
court doth adjudge, order, and decree that the sa d John Blair Hoge 
and John J. Kelly, surviving trustees of themselves and C. Oliver 
O’Donnell, under the said deed, bearing date the 20th day of Sep- 
tember, 1866, executed to them by the said National Express and 
Transportation Company, in trust for the benefit of its creditors, be 
and they are hereby respectively removed from the office of trustee 
under said deed. 

(5.) And it further appearing to the court that John Glenn, Es- 
quire, of number twelve St. Paul street, in the city of Baltimore, and 
State of Maryland, is a fit and proper person to execute the duties 
of said trust, it is adjudged, ordered, and decreed that the said 
John Glenn be and he is hereby substituted and appointed trustee 
in the said deed in the room and stead of the said Hoge and Kelly, 
hereby relieved and removed, and that he be and is hereby clothed 
with all the rights and powers, and charged with all the duties of 
executing the trusts of said deed to the same effect as were the 
original trustees therein. And the said John Blair Hoge and Jobn 
J. Kelley are authorized and directed to transfer and deliver to 
the said John Gienn, substitated trustee as aforesaid, all of the 
books and papers of the said National Express and Transportation 
Company of every kind and description, and all of the estate and 
property of said company of every kind and description now in pos- 
session of them, the said Hoge and Kelly, or either of them, and 
the receipt of the said John Glenn to them for the same shall be 
full acquittance and discharge therefor. 

But the said John Glenn is not to take possession of said prop- 
erty, books and papers, or receive any money as such substituted 
trustee until be, or some one for him, shall enter into into bond, 
with good security, before the clerk of this court, in the penalty of 
one hundred thousand dollars, conditioned for the faithful dis- 
charge of his duties as such trustee. 

(6) And the court doth approve and confirm so much of said 
report of Commissioner O. G. Kean, filed on the 19th day of 
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June, 1880, as ascerteins the debts of said company, and doth ad- 
judge, order and decree that the said National Express and Trans- 
portation Company do pay to the said Baltimore and Uhio Railroad 
Company forty-one thousand two hundred and ninety dollars and 
sixty-three cents, with interest thereon at the rate of six per cent. 
per anvum from 31st day of October, 1866, till paid; that the said 
National Express and Transportation Company do pay to the Bank 
of Commerce (Baltimore) seventeen thousand four nundred and 
seventy-nine dollars and sixty-eight cents, with interest thereon at 
the rate of six per cent. per annum from the 4th day of July, 1868, 
until paid; that it do pay to John W. Wright, sheriff of the city of 
Richmond, and as such administrator of the estate of William W. 
Glenn, deceased, forty-two thousand five hundred and thirty-one 
dollars and thirty-one cents, with interest thereon at six per cent. 
from the 24th of June, 1870, until paid, and eight dollars and 
sixty-five cents costs; that it do pay to Francis Murray, for the use 
of John R. Terry, thirteen thousand six hundred and eighty-three 
dollars and sixty-seven cents, with interest thereon at six per cent. 
from the 11th day of March, 1867, until paid, and six hundred 
and forty-eight dollars and forty-nine cents costs; that the said 
National Express and Transportation Company do pay to Henry 
M. Bach, trustee for John O. Reid, Heury R. Robins and Nicholas 
E. Watkins, eighty-four thousand, eight hundred and thirty-eight 
dollars and eighty-three cents, with interest thereon at six per 
cent. per annum, from the 11th day of March, 1867, till paid ; that 
it do pay to Luke H. Miller three thousand seven bundred and 
forty-eight dollars and eighty-three cents, with like interest thereon 
from the 19th of September, 1879, until paid, and forty-two 
dollars and fifteen cents costs; that it do pay to Fulton and Walker 
five hundred and twenty-seven dollars and thirty-six cents, with 
like interest thereon from March, 23d, 1867, until paid, and pine 
dollars and eighty-seven cents costs; that it do pay to Robert 
Higgins eight hundred and ninety-six dollars and fifty-eight cents, 
with like interest thereon from April 2d, 1866, until paid, and 
thirty-seven dollars and seventy-five cents costs; that it do pay to 
George McMarster seven hundred and thirty-one dollars and 
ninety-three cents, with like interest thereon from September Ist, 
1866, until paid; and that the said National Express and Trans- 
portation Company do pay to the several parties hereinafter named, 
and their leank benpestnttivenctien several sums, with like interest 
thereon, stated in said report as due to said several parties, being 
each and every claim not hereinbefore specifically mentioned, to- 
wit: That it do pay to The Pennsylvania Company for Insarance 
on Lives and Granting Annuities, trustee under the will of Sarah 
B. Vansyckel, twelve hundred and eighty dollars, with like inter- 
est thereon from March 9th, 1867, until paid, and fourteen dollars 
and eighty-seven cents costs; that it do pay to Gardner T. Getty 
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sixty-six dollars and three cents, with like interest thereon from 
November 16th, 1866, until paid, and forty-five dollars and forty- 
five cents costs; that it do pay to Arthur Shaaff one hundred and 
sixty-eight dollars and twenty-eight cents, with like interest 
thereon from December 4th, 1866, until paid, and twenty dollars 
and seventy-five cents costs; that it do pay to M. B. Poitiaux 
three hundred dollars, with like interest thereon from Jan’y 31st, 
1867, until paid; that it do pay to J. P. McCorkle two hundred 
and fifty dollars, with like interest thereon from Jan’y 15th, 1867, 
until paid; that it do pay the Philadelphia, Wilmington & Bualti- 
more kt. R. Co. seven thousand seven hundred and thirty-six dol- 
lars and seventy-four cents, with like interest thereon trom Sep- 
tember 13th, 1868, until paid; that it do pay to John J. Kelly two 
thousand three hundred and eighty-three dollars and forty-seven 
cents, with like interest thereon from March Ist, 1867, until paid; 
that it do pay to Louis Stix & Co. five hundred dollars, with like 
interest thereon from November 15th, 1866, until paid; that it do 
pay to Burton N. Harrison two thousand eight hundred and fifty 
dollars, with like interest thereon from June 1st, 1880, until paid ; 
that it do pay to the Wilmington and Weldon R. K. Co. nine hun- 
dred and seventy dollars and seventy-three cents, with like inter- 
est thereon from September Ist, 1866, antil paid; that it do pay 
to the Richmond, Fredericksburg and Potomac R. R. Co. five 
thousand three hundred and fifty-three dollars and twenty four 
cents, with like interest thereon from October Ist, 1866, until 
paid; that it do pay to the Seaboard and Roanoke R. R. Co. five 
hundred and ninety-seven dollars and eighty-eight cents, with like 
interest thereon from Oct. Ist, 1866, until paid; that it do pay to 
the Potomac Ferry Co. two hundred and ninety dollars and eighty- 
seven cents, with like interest thereon from October lat, 1866, until 
paid; that it do pay to the Northeastern R. R. Co. eight hundred 
and twelve dollars and twenty-seven cents, with like interest there- 
on from December Ist, 1866, until paid; that it do pay to South 
Carolina R. R. Co. four thousand two hundred and thirty three 
dollars and seventy cents, with like interest thereon from Dee, Ist, 
1866, until paid; that it do pay to the Charlotte, Columbia and 
Augusta R. R. Co., to the Charlotte and South Carolina R. R. Co., 
eight bundred and eighty-one dollars and twenty-seven cents, with 
like interest thereon from October Ist, 1866, until paid; that it do 
pay to the Baltimore Steam Packet Co. three hundred and forty- 
seven dollars and seventy-six cents, with like interest thereon from 
November Ist, 1866, until paid; that it do pay to L. R. Smoot 
seven hundred and seventy dollars, with like interest thereon from 
August Ist, 1866, until paid; that it do pay to J. T. M. Barnes 
three hundred and fifty-six dollars and sixty-six cents, with like 
interest thereon from January Ist, 1857, anti! aid; that it do pay 
to General Joseph E. Johnston two thousand four hundred and 
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seventy-seven dollars and seventy-five cents, with like interest 
thereon from November Ist, 1866, until paid; that it do pay to 
Richard T. Allison one hundred and sixty-seven dollars and 
fifty cents, with like interest thereon from December 4th, 1866, 
until paid, and eighteen dollars and five cents costs; that it do pay 
to the Orange — Alexandria R. R. Co. three thousand one hun- 
dred and forty-four dollars and seventy cents, with like interest 
thereon from December Ist, 1866, until paid, and seven dollars and 
sixty cents costs; that it do pay to Franklin Harrison one hundred 
and thirty-seven dollars and fifty cents, with like interest thereon 
from January Ist, 1867, until paid,and twenty-two dollars and sixty 
cents costs; that it do pay to Andrew J. Joyce & Co. ninety dollars and 
seventy-six cents, with like interest thereon from October 20th, 1866, 
until paid and thirty-nine dollars and ninety cents costs; that it do 


. pay to Joho D. Imboden one hundred and sixty-six dollars, with 


like interest thereon from May Ist, 1867, until paid; that it do pay 
to Ould & Carrington, one thousand two hundred and sixty-five 
dollars and ninety-eight cents, with like interest thereon from Jan- 
uary Ist, 1867, until paid; that it do pay to John B. Baldwin one 
thousand and fourteen dollars and eighty cents, with like interest 
thereon from Jan’ry Ist, 1867, until paid; that it do pay to Page 
& Maurv one thousand and sixty-one doliars and ninety-six cents, 
with like interest thereon from January 17th, 1866, until paid; that 
it do pay to 8. D. Childs, seventy-five dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to John 
Biddle fifty dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to the “National Intelligencer” one 
hundred and twenty-four dollars aud nineteen cents with like 
interest thereon from Jane Ist, 1867, until paid; that it do pay to 
E. R. Cunningham twelve dollars and seventy-five cents, with like 
interest thereon from June Ist, 1867, until paid , that it do pay to 
H. P. Gilbert & Co. twelve dollars, with like interest thereon from 
Jane Ist, 1867, until paid; that it do pay to the publisher of 
‘‘ Chronicle” two hundred and fifty-nine dollars and eighty-eight 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to John Farrall nineteen dollars and forty-eight 
cents, with like interest thereon from June Ist, 1857, until paid; 
that it do pay toJ. W. Nairu & Bro. sixty-five dollars and twenty-one 
cents, with like interest thereon from June Ist, 1867, until — that 
it do pay to Thos. Ward & Thos. Kelly thirty-three dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to Palmer & Sly forty-two dollars and fifty cents, with like inte- 
rest thereon from June Ist, 1867, until paid; that it do pay to Jas, 
S. Tapham & Co. twenty-nine dollars and thirty-two cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
R. P. Buford twenty dollars and twenty-three cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
11 
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Oscar T. Keeler, one thousand two hundred and forty-two dollare and 
thirty-four cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to M. W. Hutcheson three hundred and 
fifty dollars, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to T. Titeomb seven dollars and twenty-five 
cents, with like interest thereon from June Ist, 1867, until paid; that 
it do pay to Henry St. Paul & Co. twenty-five dollars, with like iv- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
James Conning five dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to Edward Shloss two hundred 
and twenty-nine dollars and eighty-seven cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Petty 
& Sawyer six hundred and forty dollars, with like interest thereon 
from June ist, 1867, until paid; that it do pay to the * Mobile 
Daily Tribune” thirty-one dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to * Advertiser & Regis- 
ter” one hundred and eighty-seven dollars and fifty cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Young & Woods two thousand dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Charles W. Field 
three hundred and sixty-six dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Sims & Hamilton 
thirty-three dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to F. KE. Marks two hundred and four- 
teen dollars and forty cents, with like interest thereon from June 
Ist, 1867, until paid; that itdo pay to R. A. Jeffrey twenty-eight 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Floyd McCullough fifty-eight dollars and thirty- 
three cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to C. M. McMullin five dollars and fifty-seven 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Berger & Hoffman eight dollars and sixty-five 
cents, with interest thereon from June Ist, 1867, until paid; that 
it do pay to 8. Downey vinety-one dollars and thirty-three cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to S. E. Leps forty dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to James 
D. P. Fenton one hundred dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to 8. E. Poor eighty dol- 
lars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Sperdth & Inderriden fourteen dollars and fifty 
cents, with like interest thereon from June Ist, 1867, until paid: 
that it do pay to J. C. Orr & Oo, six dollars and five cents, with ITke 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Walters & Kraft twelve dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to T. H. Logan & Co. one 
dollar, with like interest thereon from June Ist, 1867, until paid ; 
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that it do pay to Bushfield, Wallace & Co. one dollar and ten cents, 
with interest thereon from June Ist, 1867, until paid; that it do 
pay to J. W. Houck thirty-nine dollars, with like interest thereon 


from June Ist, 1867, until paid; that it do pay to Hamilton & Nagle 


two dollars, with like interest from June Ist, 1867, until paid; 
that it do pay to the “* Wheeling I[ntelligencer” forty-one dollars 
and sixty five cents, with like interest thereon from Jurie Ist, 1867, 
until paid; that it do pay to the “ Wheeling Register’ thirty-five 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to John G. Justice one hundred and thirty dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Thos. K. Davis ninety-two dollars and ninety four cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to J. Reynolds forty-five dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to D. 8S. Ryan sixty- 
one dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Atlantic and North Carolina R. R. Co. five hundred 
and twenty-five dollars and sixty-seven cents, with like interest there- 
on from June 1st, 1867, anti! paid; that itdo pay to the Raleigh and 
Gaston R. R. Co. one thousand one bundred and ninety-five dollars 
and thirty-three cents, with interest thereon from June Ist, 1867, 
until paid; that it do pay to C. W. Starbuck & Co. thirty dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Fitch & Bro. seventeen dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to D. McFarland 
ten dollars, with like interest thereon from June Ist, 1867, till 
paid; that itdo pay to J. W. Newman six dollars, with like in- 
terest thereon from June Ist, 1867, till paid; that it do pay to E. 
Raine two dollars, with like interest thereon from June Ist, 1867, 
till paid; that it do pay to Brown & Davis nineteen dollars and 
fifteen eents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Sam’! Blair & Co. twenty-six dollars and 
sixty cents, with like interest thereon from June Ist, 1867, till 
paid; that it do pay to F. E. Snire & Co. thirteen dollars and 
eighty-two cents, with like interest thereon from June Ist, 1867, 
till paid; that it do pay to C. B. Prather & Co. ten dollars and 
seventy-five eents, with like interest thereon from June Ist, 1867, 
till paid; that it do pay to Maguire & Co. six dollara and twenty 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Anderson & McFarland eleven dollars and ninety- 
one cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Wm. Huddart & Co. three dollars, with like. 
interest thereon from June Ist, 1867, until paid; that it do pay to 
J. B. Schroder three dollars and seventy-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay H. 
G. Strobel five dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to the Western Union Telegraph 
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Company one hundred and fifty dollars, with like interest thereon 
June Ist, 1867, until paid; that it do pay to John M. Owen 
eight dollars and fifty cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to Smith, Hawley & Co. 
thirty-five dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to J. Black sixteen dollars and sixty- 
seven cents, with like interest thereon from June Ist, 1867, until 
paid ; that it do pay to Capatinus Shaffer six dollars and twenty-five 
cents, with like interest thereon from June Ist, until paid; that it 
do pay tu R. B. Smith forty dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Peter Hoffman nine 
dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to J. Taylor ten dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to P. Doherty twenty 
dollars, with interest thereon from June Ist, 1867, until paid; that 
it do pay to John Taylor ten dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to John Deau twenty-two 
dollars and fifty cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to C. D. B. Webster eighty-three 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay W. H. Glenn seventy-five dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to E. Win- 
chester sixty-nine dollars and thirty-four cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. J. 
Graham eighty dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to J. L. Hawk forty-seven dollars 
and eighty-three cents, with like interest thereon froin June Ist, 
1867, until paid; that it do pay to R. C. Kinkead one hundred and 
ten dollars and eighty cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to Sherman Bailey thirty-five 
dullars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Earhart Bumans forty dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to John 
Murphy twenty dollars and eighty three cents, with Jike interest 
thereon from June Ist, 1867, until paid; that it do pay to F. W. 
_ Winchester twenty-five dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to William Grimes forty 
dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to E. Shaffer fifty dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to G. H. Swift fif- 
teen dollars, with interest thereon from June Ist, 1867, until paid; 
that it do pay to H. M. Cottingham five hundred and eighty-five 
dollars and sixty-six cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to J. H. McDade one hundred 
dollars, with like interest thereon from June Ist, 1867, until paid ; 
that it do pay to F. A. B. Jennings fifty-six dollars and sixty-six 
cents, with like interest thereon from June Ist, 1867, until paid; 
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that it do pay to R. W. Atwell seventy-five dollars, with like inter- 
est thereon from June Ist, 1867, until paid, that it do pay to P. 
S. Johnson one hundred and eight dollars and thirty-three cents, 


‘witb like interest thereon from June Ist, 1867, until paid; that it 


do pay to R. M. Demere ninety-five dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to H. C. 
Grabb one hundred and thirty-one dollars and sixty-five cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Hunter & Gammel three hundred and eighty-four dollars 
and eighty-eight cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to A. H. Coutes thirty dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to J. H. Nicholas ninety dollars and sixty-two cents, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to C. M. Davis six dollars and seventy cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. T. 
Jenkins & Co. sixteen dollars and sixty cents, with interest thereon 
from June Ist, 1867, until paid; that it pay to C. W. & W. R. J. 
Long & Billups fifty-nine dollars and forty-one cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to J. 
J. Ford fifty-two dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to Ogletree & Grubb fifty-two 
dollars and seventy-five cents, with like interest thereon from June 
lst, 1867, until paid; that it do pay to 8. S. Herman sixty-seven 
dollars and thirty-five cents, with like interest thereon from Jane 
1, 1867, until paid; that it do pay to J. A. Witherspoon sixty-six 
dollars and ninety cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to the town of Athens, Ga., 
twenty-two dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Mrs. C. A. Johnston three hundred 
and fifteen dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to E. R. Hodgson & Bro. twenty-three 
dollars, with like interest from June Ist, 1867, until paid; that it 
do pay to Nicholson, Moss & Hutcheson seventy-five dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to James Bond one hundred and thirty-five dollars, with like 
interest thereon from June Ist, 1861, till paid; that it do pay to 
Stockton & Co. ninety-six dollars and eighty-seven cents, witb like 
interest thereon from June Ist, 1867, till paid; that it do pay to 
F. Arnold & Co. one hundred and thirty dollars and seventy-five 
cents, with like interest thereon from June Ist, 1867, until paid: 
that it do pay to G. A. Mercer twenty-five dollars, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to 
Roswell King one hundred dollars and fifteen cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
the Alabama and Florida R. R. Co. two hundred and fourteen 
dollars and thirty-seven cents, with like interest thereon from June 
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Ist, 1867, until paid; that it do pay to the Mobile and Great 
Northern R. R. Co. one hundred and fifty-five dollars and eighty- 
two cents, with like interest thereon from June 1, 1867, until ald 
that it do pay to the Selma and Meridian R. R. Co. one hundred 
and seventy-four dollars and eighty-nine cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to W. M. 
Keblinger ninety-five dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to W. J. 
Keblinger one hundred dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to J. L. Brode one hun- 
dred and thirty-four dollars and fifteen cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Edwin 
W. Wade thirty-seven dollars and sixty-six cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. J. 
Terrill two hundred and ninety-one dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. B. 
Rhea forty dollars and ninety-one cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Margaret W. 
Day two hundred and seventy-four dollars and ninety-eight cents, 
with like interest thereon from June Ist, 1867, until paid; that it do 
pay to the Richmond and Danville R. R. Co. four thousand eight 

undred and twenty-three dollars and eighty-one cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
the Virginia Central R. R. Co. one thousand nine hundred and 
sixty-eight dollars and forty-three cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to the Richmond 
and Petersburg R. R. Co, three hundred and fifty-one dollars and 
nineteen cents, with like interest thereon from June Ist, 1867, 
until paid ; that it do pay to the Petersburg R. R. Co. four hundred 
and six dollars and eighty-two cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to “ Richmond 
Dispatch”? one hundred and sixty-nine dollars and eight cents, 
with like interest thereon from June Ist, 1867, unti! paid; that it 
do pay to the ** Richmond Times” seventy-five dollars, with like 
interest thereon from June Ist, 1867, until paid; that 
it do pay to the “Richmond Enquirer” one _ handred 
and twenty-one dollars, with like’ interest thereon from 
June Ist, 1867, until paid; that it do pay to the “Va. Free 
Press’’ twenty dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to the ** Winchester Times” twelve 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to the ** Winchester News” ten dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
L. H. Fitch thirty-six dollars and ninety-five cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to E. 
W. Anderson fifty dollars, with like interest thereon from June Ist, 
1877, until paid; that it do pay to the State of Virginia for taxes, 
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five hundred and sixteen dollars and seventy-two cents, with like 
interest thereon from June Ist, 1867, until paid; that it to pay to 
city of Richmond for taxes, one thousand dollars, with like interest 
thereon from June, Ist, 1867, until paid; that it do pay to Warwick 
& Barksdale fifty-four dollars and fifty cents, with like interest from 
June Ist, 1867, until paid; that it do pay to K. K. Douglas ten 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to D. T. Richards fifty dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. B. 
Taylor five dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Merwin & Simpkins ten dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to L. A. Elliott ninety-four dollars and fifty cents, with like inte- 
rest thereon from June Ist, 1867, until paid; that it do pay to 
Benton H. Martin one hundred and sixteen dollars and seventy-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to N. W. Belcher & Co. two hundred dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Stephen Lane two hundred and fifty-five dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
H. Danford nine dollars, with like interest thereon from -/une Ist, 
1867, until paid; that it do pay to Abernathy & Co. ninety-two 
dollars and thirty-seven cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to E. & H. F. Andrews & Co. 
three hundred and fifty-five dollars and forty-one cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Thomas Chalmers one hundred and twenty-two and fifty 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to A. M. Hays & Co. thirty-five dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
T. Frank & Co. one hundred and twenty-three dollars and fifty 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it.do pay to Gorden & Slater nine dollars and seventy-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Richardson & Co, twenty-three dollars and sev- 
enty-six cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Joseph Schneider fifty dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
R. Ibbotson, Pres’t, &c., one hundred and ninety-one dollars and 
eleven cents, with like interest thereon from June Ist, 1867, antil 
paid; that it do pay to D. Appleton & Co. fifty-seven dollars and 
seventy-nine cents, with like interest thereon from Jane Ist, 1867, 
until paid; that it do pay to J. H. Foote one bandred dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to E. J. Houseman fourteen dollars and fifty cents, with like 
interest thereon from June Ist, 1867, till paid; that it do pay to W. 
8S. Walker seventy-five dollars, with like interest thereon from 
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June Ist, 1867, till paid; that it do pay to R. Hendricks two hun- 
dred and fifty dollars, with like interest thereon from June let, 
1867, until paid; that it do pay to M. G. Farrh one hundred and 
twenty-nine dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to A. Cudworth seventy-six dollars and 
twenty-six cents, with like interest thereon from June Ist, 1567, 
until paid; that it do pay to 8. D. Easterly ninety-three dollars and 
seventy-five cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to W. 8. Depanssure three hundred 
dollars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Hiram Harris three hundred au | ninety-three 
dollars and seventy-five cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Cameron, Barclay & 
Co. thirty-seven dollars and fifty cents, witb like interest thereon 
from June Ist, 1867, until paid; that it do pay to Canstens & 
Jacobs seventeen dollars and fifty cents, with like interest thereon 
from June Ist, 1867, till paid; that it do pay to Geo. D. Ladd & Co. 
eighty dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Sawner & Ferguson eighty-three dol- 
lars and fifty cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to C. D. Franke six dollars and twenty- 
five cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Wm. Brookland sixty-three dollars and 
ninety cents, with like interest thereon from June Ist, 1867, until 
aid ; that it do pay to Evans & Cogswell three hundred dollars, with 
ike interest thereon from June Ist, 1867, until paid; that it do pay 
to Benj. M. Innes twenty-two dollars and fifty cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay toS. P. 
Wiltbank five hundred and ninety-five dollars and ninety cents, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to C. J. Wiltbank two hundred and eighty-five dollars and fifty 
cents, ‘with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Wm. Wyman one hundred and thirty-five dollars 
and twenty-five cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to P. Dougherty one hundred and 
twenty-seven dollars and twenty-five cents, with like interest there- 
on from June Ist, 1867, until paid; that it do pay to Thos. P. 
Bacon two hundred and forty dollars and eighty-five cents, wich 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Wm. C. Ford ninety dollars and ten cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to A. T. 
Lavallette fourteen dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to C. C. Thompson sixty dol- 
lars, with like interest thereon from June Ist, 1867, until paid ; that 
it do pay to David Bulet sixty dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to H. D. Basler 
twenty-one dollars and fifty-five cents, with like interest thereon 
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from June Ist, 1867, until paid ; that it do pay to Benj. Flood seven- 
teen dollars and fifty-eight cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Edward Beane thirty- 
eight dollars and thirty-two cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to H. Montgomery twelve 
dollars and two cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to B. N. Oakman twenty-five dol- 
lars and fifty-five cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to John H. Maxwell nine dollars 
and fifty cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to James Millman ten dollars and fifty- 
two cents, with like interest thereon from June lst, 1867, until 
paid; that it do pay to Fred. Nagle twenty dollars and thirty cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Oglesby & Hodge seventy-six dollars and sixty-eight 
cents, with like interest thereon from June Ist, 1867, antil paid; 
that it do pay to James M. Cooper forty-nine dollars and twenty- 
five cents, with like interest from June Ist, 1857, until paid; that 
it do pay to McCaudless & Smith fifteen dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Tucker 
& Sapman six bundred and forty-seven dollars and fifty-nine cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Weinstein & Bro. twenty-four dollars, with interest 
thereon from June Ist, 1867, until paid; that it do pay to McCall 
& Monteith twenty-nine dollars and sixty-eight cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay 
to Fulton & Wilkes sixty-one dollars and one cent, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
Philip L. Justice ninety dollars and eighty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Andrew 
Johann & Co. six dollars and six cents, with like interest thereon 
from June ist, 1867, until paid: that it do pay to C. L. Cadwalla- 
der one hundred and thirty-two dollars and seventy-five cents, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Warner & Co. thirty-nine dollars and ninety cents, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to E. 
Katterlmas twenty-eight dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to James J. Martin two 
hundred and eighty-two dollars and twenty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
William Mann forty-one dollars, with interest thereon from June 
1st, 1867, until paid; that it do pay to R. McClure fifty dollars, with 
like interest thereon from June Ist, 1867, uatil paid; that it do 
pay to James B. Smith & Co. one bundred and sixty-six dollars 
and forty-four cents, with like interest thereon from June Ist, 1867, 
until paid ; that it do pay to H. B. & A. Taylor one hundred dol- 
lara, with like interest thereon from June Ist, 1867, until paid; that 
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it do pay to Tryon Bros, & Co. two hundred and fifty-nine dollars 
and eighteen cents, with like interest thereon from June Ist, 1867, 
till paid; that it do pay to 8. Bonaffon two hundred and seventy- 
nine dollars and thirty cents, with like interest thereon from June 
let, 1867, until paid; that it do pay to Powers & Weightman one 
handred and thirty-two dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Bough- 
man, Thomas & Co. twelve dollars and twenty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Thos. B. Eaton & Co. two dollars and eighty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
A. A. Laws thirty-five dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to F. A. Goddard, twenty- 
seven dollars and ninety-three cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Dickerson & Robelen 
fifty-one dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay W. A. Wisdom four dollars and fifty 
cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Underwood & Conner fifteen dollars, 
with like interest thereon from June Ist, 1867, nntil paid; 
that it do pay to J. P. Smith eighteen dollars, with like in- 
terest thereon from June Ist, 1867, until paid; that it do pay to 
Wm. McCauley twenty-five dollars, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Williamson & Co. one 
hundred and eighty dollars and nineteen cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Louis 
Green eighty dollars, with like interest thereon from June Ist, 
1867, until paid; that it do pay to C. H. & M. House ninety dol- 
lars, with like interest thereon from June Ist, 1869, until paid; 
that it do pay to Hollingsworth Warfield five thousand one hun- 


dred and seventy-one dollars and thirty-six cents, with like interest . 


thereon from June Ist, 1867, until paid; that it do pay to the Bal- 
timore Gaslight Co. ove hundred and fifteen dollars and forty-six 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Herman Born thirty-two dollars and twenty-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Adam Katler ninety-one dollars and eighty-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Gibson & Kirk thirty-six dollars and forty cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to “Baltimore Sun” twenty-eight dollars and twenty-five 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Henry Roth twenty-three dollars and twenty-five 
cents, with like interest thereon from Jane Ist, 1867, until paid; 
that it do pay to Bibb & Co. two dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Fred’k Oelmann 
fourteen dollars and sixty-six cents, with like interest thereon from 
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June Ist, 1867, until paid; that it do pay to L. Green one hundred 
and twelve dollars and twenty cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Caulfield Bros. & 
Co. three hundred and seventy-three dollars and sixty-six cents, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Burton and Irving thirty-one dollars, with like interest 
thoreon from June Ist, 1867, until paid; that it do pay to Andrews 
& Thompson sixteen dollars and eighty cents, with like interest 
thereon from June 1, 1867, until paid; that it do pay to George 
Brown forty dollars and forty-one cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Geo. W. Webb 
& Co. twenty-five dollars, with like interest thereon from June Lest, 
1867, until paid; that it do pay to Hodges Bros. thirty-six dollars 
and sixty cents, with like interest thereon from June 1, 1867, 
until paid; that it do pay to Cushings & Bayly thirty-one 
dollars and sixty-two cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Schwardtman & 
Co. twenty-nine dollars and thirteen cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to 
Rudolph Oehl eighty-eight dollars and thirty-three cents, with 
like interest thereon from June Ist, 1867, until paid; that it 
do pay to Daniel Seaton one hundred and fifteen dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to John Watkins twenty-one dollars, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to A. J. 
Smith sixty dollars, with like interest thereon from Jone Ist, 1867, 
until paid; that it do pay to McC. Y. Barry one hundred and 
thirty-nine dollars and twenty-three cents, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to W. A. C. Bayly 
sixty-two dollars and fifty cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to Stephen Cremin 
thirty-two dollars, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to George Bishop thirty dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to G. A. Schwartzman forty-three dollars and eighty-eight 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to F. B. Berkley one hundred and fourteen dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do pay to Milton Bull one hundred and fifteen dollara, with like 
interest thereon from June jst, 1867, until paid; that it do pay to 
Henry Vaughan fifty dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to George Bond fifty-seven 
dollars and five cents, with like interest thereon from June Ist, 
1867, until paid ;, that it do pay to Andrew O’Meara forty-five dol- 
lars and fifty-seven cents, with like interest thereon from Jane Ist, 
1867, until paid; that it do pay to James Hood twenty-four dollars 


and fifty-six cents, with like interest thereon from June Ist, 1867, 
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until paid; that it do pay to W. H. Tibals thirty-four dollars and 
sixty-eight cents, with like interest thereon from Jane Ist, 1847, 
until paid; that it do pay to Edward McGeehan fifty-seven dollars 
and eighty-four cents, with like interest thereon from June lst, 
1867, until paid; that it do pay to F. Grill nineteen dollars and 
twenty-five cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Jacob Arnold thirteen dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to John Manly twenty-three dollars and fifty-seven cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Thos. McCullough twenty-five dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Thos. Burns 
twenty-five dollars, with like interest thereon from June lst, 1867, 
until paid; that it do pay to A. Boyce twenty-eight dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to F. Craig ten dollars and eighty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to J. 
Schleiffer seven dollars and ninety-four cents, with like interest 
thereon from June Ist, 1867, until paid; that i¢ do pay to W. F. 
Anderson seventeen dollars and fifty cents, with like interest 
thereon from June 1st, 1867, until paid; that it do pay to George 
McAllister eighteen dollars and fifty cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to 8. 
Bishop eleven dollars, with like interest thereon from June Ist, 
1867, until paid; that ‘it do pay to Martin Clark ninety-two dollars 
and seventy-three cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to George Clark sixty-three dol- 
lars, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to 8. S. Mann one hundred and sixteen dollars and 
twenty cents, with like interest thereon from June Ist, 1867, until 
paid; that itdo pay to H. Frank & Co. twenty-four dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to Mrs. 8. C. Ricketts twenty dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to C. E. Needles 
eight dollars, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to KE. Whitman & Sons ten dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
J. H. Walzl thirty nine dollars and twenty-two cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
McDowell, Robinson & Co. one hundred and fifty-six dollars and 
fifty cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to John T. Watkins fourteen dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do pay 
to Hill & Mitchell seventeen dollars and sixty-nine cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
R. Sinclair & Co. thirty-three dollars and ninety cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
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Boerman and Littlebaum thirty-nine dollars and twenty-seven 
cents, with like interest thereon from June Ist, 1867, until paid; 
that itdo pay to Weiglin & Heilner eleven dollars and eighty-two 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Walter 8. Moore & Co. twenty-six dollars and 
seventy-six cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to J. W. Ebert & Co. seven dollars, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to Thomas D. Johnston twelve hundred and seventy-four 
dollars and forty-one cents, with like interest thereon from June 
lst, 1867, until paid; that it do pay to Bolton Brothers seventeen 
dollars and fifty cents, with like interest thereon from June Ist, 
1867, until paid; that it do pay to David Anderson sixty-seven 
dollars and seventy-five cents, with like interest thereon from June 
lst, 1867, until paid; thatit do pay to W. H. Oler nineteen dollars 
aud fifteen cents, with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Kelly & Piet two thousand two hun- 
dred and twenty-two dollars and forty-seven cents, with like inter- 
est thereon from June Ist, 1867, until paid; that it do pay to 
“Evening Transcript”? one hundred and sixteen dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Montgomery, Slade & Co. six dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to Edward Sinn 
three dollars and fifty cents, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to P. P. Pendleton one hun- 
dred and six dollars and fifty cents, with like interest thereon from 
June 1st, 1867, until paid; that it do pay to J. A. Pierce one hun- 
dred and fifty-five dollars and fifty-five cents, with like interest 
thereon from June Ist,'1837, until paid; that it do pay to D. 
Claude twenty-five dollars, with like interest thereon from June 
Ist, 1867, until paid; that it do pay to W. H. Glannett thirty-six 
dollars and twenty-five cents, with like interest thereon from June 
1st, 1897, until paid; that it do pay to Hild, Wammelle & Mitchell 
four dollars and forty-five cents, with like interest thereon from 
June Ist, 1867, until paid; that it do pay to R. H. Tall four dollars, 
with like interest thereon from June Ist, 1867, until paid; that it 
do day to James T. Ball fifteen dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to John Nugent 
seventy-five dollars and sixty-nine cents, with like interest thereon 
from June lst, 1867, until paid; that it do pay to A. 8. Abell & 
Co. twenty-one dollars an ae tow cents, with like interest 
thereon from June Ist, 1867, until paid; that it do pay to Ammi- 
don, Cranbie & Co. sixteen dollars and twenty-six cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
G. C. Taliaferro seventy-five dollars, with iike interest thereon 
from June lst, 1867, until paid. that it do pay to C. M. Davis 
seventy-one dollars and sixty-six cents, with like interest thereon 
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from June Ist, 1867, until paid; that it do pay to C. Yengling 
three hundred and fourteen dollars and eighty-five cents, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
Thos. Dobbins seventy-five dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to W. H. 
Gordon twelve dollars and fifty cents, with like interest there- 
on from June Ist, 1867, until paid; that it do pay to R. 
A. Crawley one hundred and sixty-five dollars, with like in- 
terest thereon from June, 1st, 1867, until paid; that it do pay 
to Edward L. Clark fifty-six dollars and twenty-two cents, with 
like interest thereon from June Ist, 1867, until paid; that it do 
pay to A. N. Stewart one hundred and twenty dollars and fifty 
cents, with like interest thereon from June Ist, 1867, until paid; 
that it do pay to Thos. H. Cook one hundred and forty-nine dol- 
lars and fifty cents with like interest thereon from June Ist, 1867, 
until paid; that it do pay to Benj. P. Grymes sixty dollars, with 
like interest thereon trom June Ist, 1867, until paid; that it do pay 
to W. L. Keller one hundred and forty-one dollars and ninety- 
seven cents, with like interest thereon from June Ist, 1867, until 
paid; that it do pay to Geo. Walters ninety-five dollars, with like 
interest thereon from June Ist, 1867, until paid; that it do pay 
to A. J. Smith one hundred dollars, with like interest thereon 
from June Ist, 1867, until paid; that it do pay to H. Heth three 
hundred and seventy-three dollars and sixty-six ceuts, with like 
interest thereon from June Ist, 1867, until paid; that it do pay to 
W. D. Miller one thousand one hundred and thirty-six dollars and 
twenty four cents, with like interest thereon from June Ist, 1867, 
until paid; and the court, without at this time specifying or de- 
terming the order of priority in which said debts due by the said 
National Express and Transportation Company shall be paid out 
of any property and assets conveyed by the said deed of trust of 
the 20th day of September, 1866, but expressly reserving all such 
matters for future consideration, doth adjudge, order and decree 
that the several classes of debts secured in and by said deed be paid 
in the order of priority in which it shall hereafter appear, upon 
inquiry, they are preferred, if such inquiry shall become necessary 
and proper. 


And it appearing to the court that the calls for subscriptions here- 
tofore made by the said company, amounting to twenty per cent., 
have been exhausted, or are now unavailing, and that the said com- 
pany bas now no property or assets out of which said debts or any 
part of them can be made, except the uncalled-for and unpaid sub- 
scriptions to the capital stock, amounting to eighty per cent., the 
right to receive and collect which, according to the contracts of 
subscription, as well as the former calls, was conveyed and assigned 
in trust as aforesaid, and constitute a trust fund in the hands of the 
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subscribers, which is primarily liable for the debts of the company ; 
and it farther appearing that the court, that by the second and fourth 
clauses of said deed of trust, the trustees therein named were 
clothed with ample authority and power to collect, by suit or other- 
wise, all of the debts, claims and moneys payable to said company, 
which were assigned by said deed; and it further appearing to the 
court, that on account of death, removal, insolvency, and other 
causes, much of said uncalled-for and unpaid subscriptions has 
been lost, and great difficulty has been encountered in realizing 
what remains good from stockholders scattered in and among so 
many different and distant localities and states, and that it is neces- 
sary and proper that at least thirty per cent. of said subscriptions 
be now called for and required, in order to meet the debts of said 
company and the costs aud expenses of collecting and administer- 
ing saic fund. And it further appearing to the court that the said 
company has long since ceased and abandoned its business, and 
that for about fourteen years there bas been no meeting either of 
the stockholders or of its board of directors, it is adjuged, ordered 
and decreed that a call and assessment be, and the same are here- 
by made upon the capital stock and stockholders .of the said Na- 
tional Express and Transportation Company of thirty per centam of 
the par value of said stock, being thirty dollars on each and every 
share thereof, and that the stockholders of said company, and each 
and every of them and their legal representatives and assigns, 
be, and they are hereby, severally required to pay the several 
amounts hereby called for and assessed to the said John Glenn, of 
the city of Baltimore, in the state of Maryland, substituted trustee 
in said ceed of trust from the said company, of the 20th day of 
September, 1866; and the said trustee is hereby authorized and 
directed to collect and receive the said call and assessment, and to 
take such prompt steps to that end, by suit or otherwise, and in 
such jurisdictions, as he may be advised; and if the amount real- 
ized trom this call and assesament shall prove to be insufficient for 
the purposes of this decree, liberty is reserved to the said creditors 
aud the said trustee to move tbe court for such further assessment 
as may be necessary and proper. 


And after paying the necessary and proper costs and expenses of 
executing this decree, the said trustee is directed to deposit his col- 
lections in the Planters’ National Bank of Richmond, to the credit 
of the court in this cause, or in such other bank as may, from time 
to time, be designated by the court, and to file the certificates of 
such deposits with the clerk of this court; and said trustee will 
make report to the court, from time to time, of his proceedings 
under this decree, and will settle his accounts, from time to time, 
before one of the master commissioners of this court, not permit- 
ting any six months to intervene between such settlements, and 
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such commissioner is directed and required to make report to the 
court of such setlements as soon as made. 

_ And apon the coming in of such report, as soon as sufficient 
sums shall be collected, the court will take order as to the proper 
distribution of the fund among those entitled thereto. 


The answer of John Blair Hoge and John J. Kelly, referred to 
in foregoing decree of Dec’r 14th, 1880, is in the words and figures 
following, to-wit: 

Answer. 


John W. Wright, sheriff, &c., and as such ad- ) 
ministrator of W. W. Glenn, who sued, &c., | 
against 

John Blair Hoge and John J. Kelly, im- { 
pleaded with the National Express and | 
Transportation Company, and others, 


In the Chancery 
Court of the city 
of Richmond, Va. 


The separate and several answer of John Blair Hoge and John 
J. Kelly, as surviving trustees, named with others as defendants 
in the bill of complaint, originally filed by Wm. W. Glenn as 
complainant, now deceased, respectfully shows to the court as fol- 
lows : 


These defendants, now and at all times hereafter, saving and 
reserving to themselves all manner of benefit and advantage of 
exception to the many errors and insufficiencies in the complain- 
ant’s said ** bill of complaint contained for answer thereunto, or to 
so much or such parts thereof as said defendants are advised is 
material for them to make answer unto, answer and say that these 
said defendants deny each and every allegation in the complaint 
made, except such as hereinafter specially admitted. 

The said defendants admit that the complainant, William W. 
Glenn was, and that his legal representative now is, one of the 
creditors of said, The National Express and Transportation Com- 
pany, in the bill of complaint meutioned., 

And said defendants admit that said National Express and Trans- 

ortation Company was duly incorporated by the legislature of the 
State of Virginia on the day of , 1865, as in that behalf 
is alleged in the bill of complaint. 

And said defendants admit further, that said company accepted 
said act of incorporation, and proceeded to conduct its business in 
pursuance thereof until the 20th day of September, 1866, when 
said company having become much embarrassed in its affairs, and 
owing large debts to various persons, made and executed a deed of 
trust for the benefit of its creditors to these defendants, John Blair 
Hoge and John J. Kelly (and to one C. Oliver O’Donnell, who is 
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oamed as a defendant, but who, as these defendants are informed, 
and believe, is now dead), dated the 20th day of September, 1866, 
which thereafter to said trustees was duly delivered, and which was 
duly recorded in the city of Richmond, in the city of Baltimore 
and elsewhere, as is in the bill of complaint in that behalf alleged. 

And said defendants admit further that the assets of said com- 
pany, to which its creditors have to look mainly for the payments 
of their debts, consist now only of the amounts contracted to be 
paid by the subscribers to its capital stock, as in the bill of com- 
plaint in that behalf is alleged. 

And said defendants admit that the total number of shares of 
the stock of said company which had been subscribed for at the 
date of said assignment was about $40,044, each share being of the 
par value of $100, and said subecriptions representing the aggre- 
gate of about $4,004,400, and that on the 29th day of October, 
1866, the condition of said company, with reference to its stock 
and debts, was and was reported at a meeting of stockholders, as 
in the bill of complaint in that behalf is alleged. 

And said defendants admit that the subscribers to the capital 
stock of said company resided, and now reside, in many states, 
and not within the jurisdiction of any one court ;— 

And that by the terms of the subscription the subscribers were 
bound to pay the amount of said subscription as and when the 
same should be called for by said company ;— 

And that the total amounts of assessments or calls made by said 
company upon its stockholders was twenty per cent. of the 
amount of the subscriptions; and that the amounts paid in money 
or by notes upon said calls of twenty per cent. are correctly set 
forth in the bill of complaint ;— 

And that a very smal! part of the said assessments to the amount 
of twenty per cent. which remained:unpaid at the date of said re- 
ers has been since paid or collected from the delinquent stock- 

olders ;— 

And that no subsequent call or assessment was made upon its 
stockholders by said company, and that eighty per cent. of the 
amount of said subscriptions remain uncalled for and unpaid ;— 

And that said trustees were not requested to take possesion of 
said trust estate, under said deed, until on or about the 3rd day of 
November, 1866, and that in the meantime nearly all of the visible 

roperty of said company had been levied upon and taken under 
egal process by its creditors, and that the amount of the same was 
wholly insufficient to pay the debts of said company. 

And that said company had bypothecated, or otherwise used and 
parted with a considerable amount of the notes and other obligations 
received by it from stockholders on account of amounts due by them 
on said calls, and that the actual amount of money realized-and 
received by said trustees under said assignment, was not sufficient 
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to pay the debts due the preferred creditors of the first class men- 
tioned in said deed of trust. 

And, that of the amount of the said assessments upon the sub- 
scribers of twenty per cent., a large part cannot be collected at all, 
by reason of the insolvency of the subscribers, and that a large part 
of said assessments has been lost by lapse of time, and cannot 
now be collected. 

And, that as to the debts due upon said unpaid assessments, said 
trustees have been hindered and delayed in the collection of the 
same by adverse litigation in the state of Maryland and in ‘the 
state of New York, and in other states; and, that the right of said 
trustees to receive and collect the debts due the company by sub- 
scribers on said assessments has been called in question in some of 
the suits, and validity of said deed of trust has been disputed. 


And, that in some of said suits, said trustees have been enjoined 
from proceeding to collect the debts due said company, and said 
trustees have thus far been able to collect very little of said debte 
by reason of the difficulties interposed by said litigation. 

And that the debts due said company and which ought to be ap- 
plied in payment of its creditors, are either now lost in a great 
part or are in danger of being lost, and are not now available for 
the payment of said creditors. 

And, that even if said trustees can surmount the embarrassments 
and difficulties which have prevented them hitherto from realizing 
said assets, the amount which can be realized from all the pro- 
_perty which passed to such trustees, and, which could, under any 
circumstances, be realized by them, would be entirely inadequate 
to pay the just debts of said company. 

For that, as said defendants are advised by the true construction 
of said deed of trust, no part of the eighty per cent. of subscrip- 
tions to said capital stock, which had not been called for by said 
company from its subscribers, passed to said trustees, nor any 
power to sue for or to collect said subscriptions so uncalled for, 
but that the relations between said company and its subscribers 
and their legal rights and obligations as to said uncalled for part 
of said subscription, remained unaffected by said deed of trust. 


And said defendants are advised that under said deed of trust 
said trustees acquired no right to sue a subscriber for his subscrip- 
tion to said stock, except to the extent that said company could 
sue such subscriber ; and said defendants are advised that said 
company could not sue one of its subscribers for his subscription, 
unless and until said company bas first made an assessment or 
call upon such subscriber therefor. And said defendants are ad- 
vised that, allowing said deed to have full legal validity elsewhere 
and allowing said trustees to proceed without impediment to col- 
lect all the debts due the company collectable by them, the pro- 
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visions of said deed of trust are wholly inadequate to provide tor 
the payment of the debts of said company, many of whose credit- 
ors are in very needy circumstances, and nearly all of whom have 
waited nearly fourteen years for the satisfaction of their just de- 
mands. 


And said defendants are advised that if said company were now 
to levy an additional assessment upon its stockholders, it is doubt- 
ful whether the right to sue for and collect sach assessments would 
vest in said trustees under said deed; and in attempting to collect 
the same, said trustees wonld meet with this additional embarrass- 
ment, besides those which have attended their efforts to collect the 
calls already made and unpaid at the date of said deed, and which 
were intended to be conveyed to them by said deed. 


And said defendants are advised that if it be held that any new 
call to be made by said company would not pass to said trustees, 
and they would not for any reason be entitled to collect the amount 
thereof, but that the amount of such calls would be due to the said 
company by the stockholders, it would lead to ruinous aud dis- 
astrous consequences, inasmuch as the creditors of said company 
would endeavor to reach the amounts due to said company under 
such additional call, from its solvent stockholders, and much 
thereof would be lost in the expenses of litigation, and an equita- 
ble and just division thereof among the creditors would be wholly 
defeated, as said defendants are advised that a large part of the 
debts of said company are too small to justify the holders of them, 
who are poor men, in entering upon sach a race of diligence. 

And said defendants are advised that it will be necessary to re- 
sort to the residue of said subscriptions in order to provide the 
requisite means to pay the debts of said company, and that said 
subscriptions, so far as the same are unpaid, constitute a trast fund 
for the payment of the debts of said company, and that the same 
can and ought to be collected and so applied. 


And that, inasmuch as the stockholders reside within different 


jurisdictions, it is impossible for the creditors to make them all 


defendants in any one court and compel an equitable contribation 
from them, to raise a fund sufficient to pay the debts of said com- 
pany. 

And that to proceed against the stockholders who are within the 
jurisdiction of each court would increase litigation, and would lead 
to other injurious consequences. For said defendants are ‘advised 
that should the creditors proceed against the stockholders within 
the jurisdiction of any one court, they would be entitled to compel 
said stockholders to contribute to the extent of their unpaid sub- 
scriptions, without reference to the contribution that should be 
made by other stockholders not within said jurisdiction, and would 
force those so compelled to contribute to resort to stockholders 


180 W. W. Glenn v. The National Express. 


elsewhere for contributions and indemnity, and thus greatly mul- 
tiply litigation and expense. 

And the said defendants are advised that in view of the diff—ul- 
ties and embarrassments which have attended the efforts of said 
trustees to collect so much of the debts of said company as was 
intended to be conveyed to them by said deed of trust, and in view 
of the further and a‘ditional difficulties that would attend any 
attempt on the part of said trustees to collect any new call to be 
made by said company, and in view of the ruinous expense, loss 
and injustice that would attend an attempt on the part of said 
company to collect such new calls as debts due to itself, and in 
view of the necessity there is that resort must be had to the sub- 
scribers to provide means for paying the debts of said company, 
and in view of the expense, multiplicity of litigation, and other 
difficulties that would attend the proceeding of the creditors against 
said stockholders direct in the different states and jurisdiction in 
which said stockholders reside, and in view of the unquestionable 
right of said creditors in some form to compel payment from said 
stockholders, the said creditors are entitled to the interposition of 
a court of equity for their relief. 

And said defendants are advised that said creditors are entitled 
to have an account taken of the debts of said company, and of the 
assets now available for the payment of the same, other than the 
unpaid subscriptions, and that they are entitled to have an ascer- 
tainment of the amount of said uncalled for and unpaid subscrip- 
tions which will be required to provide means for the payment of 
the debts of said company in full, and that in ascertaining the 
amount so required, a proper allowance should be made for proba- 
ble losses by reason of insolvency of stockholders and otherwise, 
and for the expenses of collecting the same and for the expenses 
of this proceeding, and to have a decree requiring said company to 
make a call or assessment upon its stockholders, sufficient to pro- 
vide said necessary amount, and to have the debts created by such 
call placed in the hands of some person or persons to be appointed 
by this court, with adequate authority and power to sue for, collect 
and receive the same, and bring the same into this court to await 
its further order. 

And said defendants admit that before the questions relating to 
the powers, rights, and obligations of said trustees under said deed 
of trust can be finally decided, there is imminent danger that a 
large part of the said subscriptions to the stock of said company 
may be lost by the insolvency of the subscribers and other causes. 

And that the creditors are entitled to have said deed of trust 
pronounced upon and construed by thie court, and to have the 
powers and duties of the trustees thereunder, and the rights of the 
creditors ascertained and defined. 
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And said defendants are advised that, as said company is a Vir- 
ginia corporation, and as said deed of trust conveys nothing bat 
personal property, whatever force and effect may be — to the 
same by the law of this State will be respected and enforced in the 
courts of other States when said deed may be drawn in question.. 

And, so said defendants are advised, that the creditors of said 
company are entitled to have the judgment of this court as to the 
validity and scope of said deed of trust under the laws of Virginia. 

And said defendants admit that there bas not been recently any 
election of officers by said company, but said defendants are advised 
that under its charter and the laws of Virginia the officers of said 
company last elected remain such officers until the election and 
qualification of their successors, and are competent to exercise the 
powers of such officers. 

And said defendants are farther advised that under the laws of 
Virginia the corporate franchises of said company and its existence 
as a corporation continue in full force and effect until the affairs 
of said company shall have been fully settled and its debts paid. 

And said defendants adr it that William H. Perot, of Baltimore, 
is the president of said company, , of , is the 
vice-president thereof, and that the board of directors thereof are 
William Devries and D. J. Foley, of Baltimore; M. G. Harman, of 
Staunton, Virginia; Joseph R. Anderson, of Richmond; F. P. 
Zimmerman, of Augusta, Georgia; J. Carter Marbury, of Wash- 
ington, D. C; Wm. H. Webb, of New York city, and Lorenzo 
Norvell, of Lynchburg, Virginia, or that such of said persons as 
are now living, constitute said board of directors. 


Further answering (the defendant, Hoge, herein answering upon 
information and belief only) these defendants allege and show to 
the court that said The National Express and Transportation Com- 
pany continued to carry on its regular and usual express and trans- 
portation business for some time after the execution and deliv- 
ery to said trustees of said deed of trust of September 20th, 
1866; that the defendant, Kelly, was theretofore and in the year 
1866 the vice-president of said The National Express and Trans- 
portation Company, and that in or about the month of An- 
gust, 1866, the defendant, Kelly, was appointed to be the general 
superintendent of said company, thereafter having and exercising 
general charge of and supervision over the affairs and busi- 
ness of said company; that as such officer of the company, and in 
one or the other of said capacities, the defendant, Kelly, had, 
during the time the company was carrying on a general transporta- 
tation business, frequent and free access to and use of the books of 
the company kept, whether at the principal office of the company 
or at its branch offices, and in fact frequently saw and consulted 
many or all of said books; that until in or about the month of 
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November, 1866, the said books were in the charge and custody of 
the several officers or employees of the company whose duty it 
was to keep and write up such books respectively; that in or 
about the month of , 1866, such of said books as show the 
liabilities and assets of the company, the list of subscribers to the 
capital of the company, the shareholders of the company, the 
minutes of the proceedings of meetings of shareholders or direc- 
tors of the company, the assessments levied upon the subscribers 
or shareholders, the amounts of such assessments paid in, and who 
made such payments, and generally the books and papers needed 
by any one who would attempt to enforce against subscribers or 
shareholders the liabilities of the company, passed into the charge 
and custody of the late Thomas G. Pratt, of Baltimore city, Mary- 
land, who had been theretofore appointed, by decree of a Mary- 
land court, to be receiver of the assets, &c., of said company; that 
said books, as these defendants are informed and believe, remained 
in the charge and custody of said receivers until in or about the 
month of , in the year 1867, when said decree of the Mary- 
land court was revoked and vacated and said books were surren- 
dered and delivered to the defendant Kelly, in whose charge and 
custody they have ever since remained and been in the city of 
New York; New York; that said defendant, Kelly. has never here- 
tofore afforded or authorized the use of, or any access to, said 
books or papers, or auy of them, to any creditor of the company, 
or to any other person whatever except the attorney and counsel 
of said trustees, and the attorney and counsel of the said 
company in the city of New York, who was, as these defendants 
are are informed and believe, heretofore duly elected and retained 
by the company in and about the various litigations in which the 
company has, since the autumn of the year 1866, been a party in 
New York, and who has remained to this day the attorney and 
counsel for the company, and in charge of such litigations in the 
company’s behalf in New York, and that as far as these defend- 
ants know, or are informed, no creditor of the company has in fact 
consulted, had access to, or seen the said books or papers, or any 
of them, since they came into the custody of the defendant, Kelly, 
as aforesaid. 

Further answering, these defendants show to the court that 
many and various proceedings, chiefly in the courts of Maryland, 
orin the courts of New York, have (in which states a large 
part, if not the larger part, of the outstanding shares of said 
company are held), since the 20th day of September, 1866, 
been conducted by the company, and by the said trustees, at a 
large expense for counsel and otherwise, in the effort to estab- 
lish the rights of the company and of the trustees against per- 
sons indebted to the company, but that, in New York, there is 
an injunction yet in effect issued by the supreme court of that 
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state, enjoining both the company itself and the said trustees from 
collecting any debts, whatever, due to the company in that state, 
the action in which said injunction was granted having been 
bronght by one of the shareholders in his own behalf and in behalf 
of all others, and the same being now still pending, whilst the 
trustees are without funds to defray the further expenses of counsel 
and otherwise, which will be necessarily incurred in and by farther 
peer ao in that suit, in which the officers of the company have 

eretofore and for several years held aloof, and afforded the trus- 
tees no assistance whatever; and that the situation in Maryland 
and in other states is, as these defendants are informed and believe, 
very similar to that in New York, no practical success having as 
yet been had in efforts to collect the amounts due the company or 
the trustees by debtors residing there—the officers of the company 
doing nothing for the benefit of the creditors of the company, and 
the trustees themselves being without funds to continue in active 
performance of their trust, in the teeth of the determined and alert 
opposition of the company’s shareholders everywhere to, and any 
and every attempt heretofore made to compel them to meet and 
liquidate their liabilities. 

Further answering, the said defendants, John Blair Hoge and 
Jobn J. Kelly, the surviving trustees as aforesaid. say what they 
have, and each of, them, separately for himeelf, says that he bas 
no money belonging to said company, or to any creditor of said 
company, now in posseseion or under control, and that they have 
no other property of said eompany in possession or under control, 
except that the defendant Kelly bas, as aforesaid, custody and charge 
of certain books and papers of the company hereinbefore men- 
tioned or referred to; and that any account which may now be 
rendered or stated by these defendants would show these defend- 
ants are themselves out of pocket in the effort to perform the said 
trust, each of these defendants having necessarily expended in the 
said efforts to perform bis duties as such trustee, an amount of 
money considerably in excess of any and all the inconsiderable 
moneys he has been able to collect ander said deed of trust—the 
great body of the debts of the company remaining meantime 
unpaid. 

And these defendants submit to this honorable court that all 
and every the matters in the said complainant’s bill mentioned and 
complained of are matters which may be tried and disposed of at 
law, &c., &c. , 

And these defendants deny all unlawful combinations and con- 
federacy in the said bill charged—without that, &c., &c. 


State of Virginia: 


John J. Kelly, being duly sworn, says that he is the defendant of 
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that name in the action above entitled, and is one of the trustees 
named in said deed of trust; that he has read the foregoing sepa- 
rate answer made by him and by the defendant, John Blair Hoge, 
as surviving trustees, to the complainant’s bill, and that he knows 
the contents thereof; and that the same is true to his own knowl- 
elige, except as to the matters therein stated to be alleged upon 
information and belief, and as to those matters he believes it to be 
true. 


Sworn to before me this 26th day of April, 1880. 


O. G. KEAN, N. P. 


The answer of John Blair Hoge, referred to in foregoing decree 
as filed Dec’r 14th, 1880, is in the words and figures following— 
to-wit : : 


ANSWER OF J. B. Hoge. 


The answer of John Blair Hoge, trustee, to an original and an 
amended and supplemental bill filed against him and others by W. 
W. Glenn, &c., suieng, &c., against the National Express and Trans- 

ortation Company and others in the chancery court of the city of 
tichmond, 


This respondent, saving, &c., for answer, says that he adopts in 
the main the answer of his co-defendant and trustee, John J. 
Kelly; that he is now a judge of one of the circuit courts of the 
state of West Virginia, and is so situated that he could not give 
active and personal attention to the business involved in this litiga- 
tion and is willing to resign his trust, and does hereby resign it, if 
deemed necessary and proper by the court; but that he is willing, 
nevertheless, if the continuance of bis trusteeship should be consid- 
ered advantageous to the ends of justice in attaining the objects of 
the suit, to allow his name to be used as such trustee and to perform 
such active duties of his trust as may vot be incompatible with 
his judicial duties as one of the judges of the circuit court of 
West Virginia. 

And now having fully answered, &c., this respondent prays to be 
hence dismissed, &c. 


JOHN BLAIR HOGE. 


Affidavit to the foregoing answer is hereby waived. 


JOHN HOWARD, p. q. 
July 5th, 1880. 
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The amended and supplemental answer of Jobn J. Kelley referred 
to in foregoing decree is in the words and figures following, to-wit : 


A. & Sup’, Answer or Joun J. KELLY. 


The amended and supplemental answer of John J. Kelly to an 
original and amended and supplemental bill filed against him and 
others in the chancery court of the city of Richmond by W. W. 
Glenn and his administrator, suing for the creditors of the National 
Express and Transportation Company. 


This respondent for further answer to the said bill, says that he 
is willing to resign and renounce, and does oe resign and re- 
nounce, bis office as one of the trustees in the deed in the proceed- 
ings mentioned, bearing date the 20th day of September, 1866, 
made by the said National Express and Transportation Company 
to John Blair Hoge, C. Oliver O’Donnell, and himself, in trust for 
the benefit of his creditors. But respondent prays that when funds 
shall come under the control of the court in this cause he :uaay be 
‘reimbursed for the sums expended by him and for his services in 
the performance of his duty as trustee. 

And now having fully answered the said bills he prays hence to 


be dismissed. 
| JOHN J. KELLY. 
The within anewer may be received without affidavit. 


JOHN HOWARD, p. q. 

Nov. 30th, 1880. 

The amended and supplemental report of Com’r Otho G. Kean, 
referred to in foregoing decree, and dated December 8th, 1880, and 
the exhibits therewith, are in the words and figures following, to- 
wit: 

Amend’d & Supple. Report. 


Commr’s Office, No. 1113 Main street, 
Richmond Dec’r 8th, 1880. 


Glenn’s adm’r ! 
V. 
National Express & Transportation Co. 


To the Hon. Ed. H. Fitzhugh, judge of the chancery court for the 
city of Richmond: 


By request of John Howard, Esq., of counsel for W. W. Glenn’s 
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adm’r, and, as I am informed, with the approval of the court, I now 
submit the following as a supplement to my report filed in this 
cause June 19th, 1880: 


I. Herewith returned are four papers, marked respectively “A,” 
“B,” *«C,’ and *D.” They are extracts, taken from the record 
book of the board of directors of the defendant company. I have 
carefully compared them with the originals in said book, and find 
and hereby certify them to be true copies. 

II. In my former report, filed June 19th, 1880, a statement was 
rendered, showing an assignment of 20 per cent. on the par value 
of unpaid stock—being 80 per cent. of the par value of the orignal 
stock—was considered enough to satisfy the debts due by the de- 
fendant company. This statement should be chauged, I think, in 
two particlars. First, The assessment whatever it be, should be 
laid on the par of the stock, and not on that amount, less assess- 
meuts heretofore made. In other words, the par or face value of 
the company’s stock should furnish the basis of the assessment. 
Secondly, On reflection I am satisfied that the 20 per cent. assess- 
ment suggested, if not recommended, in my former report, is too 
small, and that the same should be increased to 30 per cent., if 
such increase is within the discretionary power of the court. The 
reasons seem sufficiently obvious. The stockholders, by whom the 
enormous debt of the defendant company is due, are very numer- 
ous ; as shown by evidence in the cause, they are widely dispersed ; 
many are, doubtless, insolvent, many dead, and, consequently, the 
proceedings necessary to enforce any assessment laid by the court 
must be exceptionally expensive. The assessments should provide 
for these costs, &c. Moreover, as many of the debtors are insol- 
vent, any assessment aggregating the exact amount of the defend- 
ant’s liabilities would manifestly fail to satisfy them; and thus a 
second, and perhaps a third, might become necessary, each attended 
with its heavy costs and expenses. It would seem better, therefore, 
in the interests of debtor as well as creditor, that an assessment 
should be laid at the start on which enough may realized to satisfy 
the debts of the company. And this is accordingly recommended. 
Should more than enough be collected on a 30 per cent. assess- 
ment, it will be more easy, as well as less expensive, to return the 
overplus to the stockholders, than it would be (in the event of de- 
ciency) to collect a second one.’ 


The following statement is based, on the forgegoing views: 


Par value of 40,044 shares at one hundred dolls. per : 
share, $4,004,400 00 
On which an assessment of 30 per cent. would give, 
(for payment of the company’s debts and the 
costs and expenses of collection,) 1,201,320 00 
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This sum greatly exceeds, it is true, the amount of debt which, 

with probable costs, is about $650.000.00, but I fix the assessment 

at 30 per cent., because I think it safe to assume that not more 

than 50 per cent. of any assessment will be realized. 

Respectfully submitted, 


OTHO. G. KEAN, Comm’r. 
Fee, $10. 


Exuisit “A,” 
With Com’r Kean’s Supp’! Report, dated Dee’r 8th, 1880. 
Extract from proceedings of the board of directors of The National 
Express and Transportation Company, at a call meeting heid 
Nov’r Ist, 1866. 
[Page 149. | 


The resignation of Mr. Echols was offered and accepted. 


Mr. Joseph R. Anderson, of Richmond, was unanimously elected 
a director, vice Echols resigned, and took his seat, 


* * * * * % ae * * * * 


[Page 151.] 
> Resolution offered. | 


By Mr. Anderson. 

Resolved, That the president, or in his absence, the vice-presi- 
dent be instructed to apply to the General Assembly of Virginia, 
if practicable, on the first day of the ensuing session, to make such 
amendments of the charter as were indicated by the stockholders 
at their recent meeting, and in addition thereto an amendment 
authorizing the company to buy in the stock of delinquent stock- 
holders if, upon legal advice, there be no objection thereto. 

, Adopted unanimously. 


J. V. H. ALLEN, M. G. HARMAN, 
Secretary. Vice-President. 


State or Virainta—Cily of Richmond, to-wit: 


I do hereby certify that the above is an extract from the record 
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of the board of directors of The National Express and Transporta- 
tion Company, with which the said extract has been by me carefully 
compared and found correct. 

Given under my hand this 8th day of December, 1880. 


OTHO. G. KEAN, 


Comm’r chancery court, Richmond. 
Exuisit * B,” 
With Com’r Kean’s Supp’! Report, dated Dec’r 8th, 1880. 


Extract from by-laws and regulations of The National Express and 
Transportation Company, adopted by the board of directors Dec. 
6th,.1866. 


8th by-law—page 47 of record : 

‘‘A majority of the directors shall be necessary to form a quorum 
for the transaction of business, but a less number than five directors 
= adjourn from time to time until a majority be present. 

acancies in the board, caused by death, resignation, or dis- 
qualification, shall be filled by a majority of the votes of all the 
remaining directors.” 


P. T. MOORE, | J. E. JOHNSON, 
Secretary. President. 


StaTe oF Vireintra—City of Richmond, to-wit: 


I do hereby certify that the above is an extract from the record 
of the board of directors of The National Express and Transporta- 
tion Company, with which the said extract bas been by me care- 
fully compared and found correct. 

Given under my hand this 8th day of December, 1880. 


OTHO. G. KEAN, 
Comm’r chancery court, Richmond. 


Exarsit “CC,” 
With Com’r Kean’s Supp’! Report, dated Dec’r 8th, 1880. 
Adjourned meeting. 
Baltimore, Sept. 18th, 1866. 


Present : 
J. E. Johnston, President. 


' 


and Transportation Company and others. 


Austin Dall, 
H. G. Fant, 
D. J. Foley, 
Wm. Devries. 


By Mr. ——. 


Resolved, That the president of this company be and is hereby 
directed to execute and acknowledge for record a deed conveying 
all the property of this company, of every species whatsoever, to 
John Blair Hoge and Jobn J. Kelly in trust, to secure its creditors 
upon such terms as he may deem equitable, substantially in accord- 
ance with the draft of the deed submitted to this meeting of the 
board, and with special regard to the pledges of the company al- 
ready made to the Bank of Commerce of Baltimore, and to the 
Baltimore and Obio Railroad Company. 


The said deed will be delivered to the trustees named therein, 
and recorded as soon as practicable. 


Adopted unanimously. 

On motion, meeting adjourned. 

J. V. H. ALLEN, Secretary. 
State oF Virernra— City of Richmond, to-wit : 

I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transpor- 
tation Company, with which the said abstract has been by me care- 
fully compared and found correct. 


Given under my hand this 8th day of December, 1880. 


OTHO G. KEAN, Comm’r, 
Chancery Court, Richmond. 


Exursit “ D,” 
With Comm’r Kean’s Supp’! Report, dated Dec’r 8, 1880. 
Copy of resolutions of board of directors of The National Ex- 
ress and Transportation Company, passed at an adjourned meet- 
ing held Aug. 9th, 1866 : 


Ordered, That there be appropriated and set apart one-half of the 
first receipts from assessments on stock, old and new, to be paid 
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over ratably to the Baltimore and Ohio Railroad Company and to 
the Bank of Commerce, in proportion to their respective claims 
against the company. And if in this way eaid debts be not paid 
within fifty (50) days, or at any time sooner if required by said 
railroad company or bank, the president of this company is directed 
to execute and deliver any assurance, mortgage, assignment or con- 
veyance which the counsel of said bank and railroad company, or 
the counsel of either of them may advise for the more perfect 
security of said railroad company and bank, and to save them harm- 
lees in any contingency. And the treasurer of this company is 
hereby directed to regard such receipts as specifically appropriated 
to theee purposes, and to pay over the same as stated without fur- 
ther order, said assurance, mortgage, assignment or conveyance, to 
cover any property, eftects or claims of this company that may be 
designated by said R. R. Co. and bank, or either of them. No 
other lien on the property, effects or claims of this company, shall 
be given or allowed so as to interfere with the honorable obliga- 
tions involved in this proposition. 

That the president of this board cause to be delivered to said R. 
R. Co. and bank, each, a duly stamped copy of the foregoing order, 
as an engagement and agreement of this company, in consideration 
of forbearance to fulfil the above stipulations in regard to the 
security of their debts. 


Adopted unanimously. 


State oF Viratnra—City of Richmond, to-wit : 


I do hereby certify that the above is an extract from the record 
of the board of directors of the National Express and Transporta- 
tion Company, with which the said extract has been by me carefally 
compared and found correct. 

Given under my hand this 8th day of December, 1880. 


OTHO G. KEAN, Comm’r, 
Chancery Court, Richmond. 
The following paper was filed in this cause on the 14th day of 


December, 1880; and the same is as follows: 


Act or INCORPORATION AND AMENDMENT. 


An Act 


To amend and re-enact an act to incorporate the Southern Express 


and Transportation Company and others. 191 


Company, passed March 22d, 1861, and to incorporate the Na- 
tiona! Express and Transportation Company. 


Passed December 12, 1865. 


Be it enacted by the general assembly of the State of Virginia, 
that the act passed March twenty-second, eighteen hundred and 
sixty-one, entitled an act to incorporate the Southern Express 
Company, be amended and re-enacted, so as to read as follows : 


“1. Be it enacted by the General Assembly of Virginia that 
Joeeph E. Johnston, William L. Montague, William J. Hawkins, 
M. G. Harman, Francis Skiddy, Charles W. Purcell, L. W. Glaze- 
brook, Jobn Echols, and Berjamin Hart and their associates, suc- 
cessors and assigns, be and they are hereby declared to be a body 
corporate and policic by the name of The National Express and 
Transportation (Company, for the purpose of an express and trans- 
portation business, and as such shall have perpetual succession, and 
a common seal, which it may alter or renew at pleasure; and may 
sue ard be sued, implead and be impleaded ; contract and be con- 
tracte: with; purchase, hold and grant such estates, real and per- 
sonal, s may be necessary for the carrying on of the legitimate 
business of said company; and make ordinances, by-laws and regu- 
lations for the government of al] under its authority, and the pro- 
per condact of its affairs. 

“2. The capital stock of said company shall be five millions of 
dollars, and shall be divided into shares of one hundred dollars 
each; but the said capital stock may from time to time, by order 
of the board of directors, be increased to a sum not exceeding ten 
millions of dollars. 

“3. The said company may commence business as soon as one- 
third of its capital stock is subscribed, and one hundred thousand 
dollars of same is paid up; and on such subscriptions being made, 
any five of the stockholders may call a general meeting of the 
stockholders of the said company by advertising the time and place 
of such meeting, at least twenty days before the time of holding 
the same, in three of the daily newspapers of Richmond; Pro- 
vided, however, that any other mode or time of calling such meet- 
ing shall be lawful if two thirds of the stockholders are represented 
thereat. At the meeting convened as aforesaid the said compan 
shall elect, by a majority of the votes then present, or represented, 
not less than five nor more than nine persons, being stockholders 
of the said company, to act as directors, who shall represent the 
said company and manage the business thereof. 

“4. The board of directors shall, at their first meeting after 
their election, elect one of their number as president of the said 
«corporation; and may elect such other officers as they may deem 


¥ oe ion 
ae ee 


192 W. W. Glenn v. The National Express 


advisable. The president and directors of this corporation shall 
hold their offices for one year, and until their successors are chosen. 
Vacancies in the board of directors shall be filled in such manner 
as the by-laws of the corporation may prescribe. 

“5. The annual election of directors and other officers of this 
corporation shall be held at such place and in such manner as its 
by-laws may prescribe. 

“6. The said company shall bave power to do an express and 
general transportation business, by land or by water, for the con- 
veyance of persons and property of every kind throughout or be- 
yond the limits of Virginia, in their own conveyances, or in those 
of such other persons or corporations as they may contract with ; 
and to create and organize branch agencies for the same purpose; 
and to form any such arrangement, purchase or union with any 
other express or transportation company as may, in their opinion, 
be advantageous; and to build, hire, establish and maintain store- 
houses and other buildings for the safe-keeping of the property 
entrusted to their care for transportation; and shail have power to 
indemnify themselves by insurance against any loss or damage by 
fire, or the risks of navigation or transportation, on any property, 
held either in their own right or as bailees. 

‘*7. The said company shall have power to sell all freights or 
baggage, if the same remain unclaimed more than one year, in its 
possession; but such sale shall be at public auction, and after no- 
tice for not less than four weeks in one or more newspapers pub- 
lished at or nearest the place of sale; and if such freights or bag- 
gage are of a perishable nature, it may be sold as soon as neces- 
sary. Said notice shall contain, as near as practicable, a descrip- 
tion of such freight or baggage, the place and time of its deposit 
with the company, together with the name and residence of the 
owner or consignee of the same, if known. The proceeds of such 
sale shall be applied to the satisfaction of all charges upon the said 
unclaimed freight or baggage arising from its storage, transporta- 
tion and sale. The residue, if any there be, shall be held in trust 
for the owner; and it shall be the duty of the said company to 
keep, at its principal office, a faithful record of all proceedings had 
under this power of sale; which record shall be open to the in- 
spection of all claimants. 

‘*8. The principal office shall be kept at Richmond, Virginia, 
unless the same be changed to some other place by a vote of two- 
thirds of the directors; and the said company may establish as 
many local offices as the president or board of directors may deem 
necessary. 

“9, The right to the franchise granted by this act shall rest as 
soon as One-third of the capital stock is subscribed, and one hun- 
dred thousand dollars of the same shall be paid up. Of these facts 
it shali be the duty of the company to inform the governor, as the 
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officers of banks about to be put into operation are required to do. 

“10. This act shall be in force from its passage, and shall be 
subject to modification or repeal, at the pleasure of the General 
Assembly.” 


Office of Keeper of Rolls of Va. 


I hereby certify that the foregoing Act of Assembly is a true 
copy from the roll in my office, this 30th day of November, 1880. 


P. H. McCAULL, 
Clerk House of Delegates and Keeper of the Rolls of Virginia. 
An Act 


To amend the 8th section of an act entitled an act to amend and 
re-enact an act to incorporate the Southern Express Company, 

_ passed March 22, 1861, and to incorporate The National Express 
and Transportation Company, passed December 12, 1865. 


Passed December 18, 1865. 


1. Be it enacted by the General Assembly of Virginia, That the 
eighth section of the act passed December twelfth, eighteen hun- 
dred and sixty-five, entitled an act to amend and re-enact an act to 
incorporate the Southern Express Company, passed March twenty- 
second, eighteen hundred and sixty-one, and to incorporate The 
National Express and Transportation Company, be amended and 
re-enacted so as to read as follows: 


§ 8. The principal office shall be kept at Richmond, in Virginia, 
unless the same be removed to some other place within this Com- 
monwealth, by order of the stockholders in general oa and 
the said company may establish as many local offices as the Presi- 
dent or Board of Directors may deem necessary. 

2. This act shall be in force from its passage. 


Office of Keeper of Rolls of Va. 


I hereby certify that the foregoing Act of Assembly is a true 
eopy from the rolls in my office, this 30th day of November, 1880. 


P. H. McCAULL, 
Clerk House of Delegates and Keeper of the Rolls of Virginia. 


The following is the opinion of court referred to in the foregoing 
decree of December 14th, 1880: 
ae 
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OPINION OF COURT. 
Gilenn’s Adm’r v. The National Express and Trans. Co., ge. 


This suit was instituted in 1871, but nothing seems to have been 
done in it until the Spring term of this court of 1879, when leave 
was asked and obtained to file an amended and supplemental bill. 

This inaction was caused, it is alleged, by reason of litigation 
pending in other States. But after the filing of the amended and 
supplemental bill in August, 1879, the cause has been actively 
prosecuted by the plaintiff. As soon as it matured for hearing it 
was referred to one of the master commissioners of the court to 
ascertain and report to the court an account of the debts and lia- 
bilities of the company, and also a statement of its assets. 


Due notice of the enquiries ordered to be made by the master 
commissioner was given by publication in a newspaper then pub- 
lished in the city of Richmond. 

The master commissioner, after examining the books of the 
company and other documentary evidence, and taking the deposi- 
tions of numerous witnesses, has made his report, showing an 
aggregate indebtedness of the company on the Ist day of June, 
1880, of $509,392.41. . 

There is no exception to this report. It appears to be correct in 
all respects in regard to the indebtedness of the company, and 
must therefore be approved and confirmed as to said indebtedness. 


Regarding the indebtedness of the company as above indicated 
to be established, the question arises, how is it to be paid? 

By a deed dated on the 20th day of September, 1866, the com- 
pany conveyed all of its estate and property of every description 
to trustees to secure the payment of its debts. And the answer 
to the question just mentioned depends largely upon the validity, 
construction and enforcement of that deed. 

[. The court is clearly of opinion that the said deed is valid. 

This corporation was chartered by the Legislature of Virginia, 
and had its principal office in the city of Richmond, the capital of 
the State; and though by the 8th section of act of incoporation, 
power was given to two thirds of the directors to change the 
locality of the principal office without restriction as to State 
boundaries, yet by an amendment to the charter, passed December 
18th, 1865, this was limited to removal to “some other place 
within this Commonwealth.” And power was given to establigh 
local offices anywhere. 

This company, therefore, is a Virginia corporation, and as well 
by positive statute as by an inherent legal incident of its existence, 
it is domiciled in Virginia, though it may, and -was, designed to 
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do business elsewhere as well. Bank of Augusta v. Karle, 18 
Peters, 519; Paul v. Virginia, 8 Wall., 186. 

The deed in question was executed, acknowledged, delivered 
and recorded in the city of Richmond, Virginia, as is shown by 
the certificate, in Richmond, of the notary public, Roger J. Page, 
bearing even date with the deed, and by the certificate of Robert 
Howard, clerk of the hustings court of Richmond, of the record- 
ation of the deed on the day following. And as will be seen, it 
was executed by the president of the company by virtue and ip 
pursuance of a resolution of the board of directors, in whom the 
whole management of the affairs of the company was vested, con- 
ferring upon him full authority and power for that purpose. It is 
therefore the deed of a Virginia corporation, under its corporate 
seal, and by proper authority duly made and delivered in Virginia, 
and its validity and effect should be determined by the laws of 
this state. 

It purports to convey all of the property of the company in trust 
for the benefit of all its creditors, and thie it was perfectly lawful 
and proper to do. It gives preferences to some creditors over 
others. But no law is better established in Virginia than that such 
preferences are legal. And this will be df no practical importance 
if the asset/s of the company be sufficient to pay its debts. 

It retains for a limited time possession in the company of the 
property conveyed. But that this may be done is equally well 
established law in Virginia. 

After repeated decisions of the supreme court of appeals of this 
state, establishing the validity of such deeds, the court entertains 
no doubt as to the legality and binding effect of this deed in all re- 
spects. The decision of the supreme court of Maryland, based 
upon some of these Virginia decisions, and the testimony of many 
of the prominent counsel of the bar of this court given as experts 
as to the law of Virginia in respect to this deed, and establishing 
the validity of the deed was, in the jadgment of this court, plainly 
and clearly correct. See Balto. ¢ Ohio R. R. Co. v. Glenn, 28 
Maryland R., 287. 


Ii. The validity of the deed being established, the next question 
is, what was its legal effect? What were the terms of the convey- 
ance and what did it convey? 

It is evident from the report of the commissioner and from the 
face of the deed that the company was greatly embarrassed finan- 
cially, and that its general and leading object in executing the deed 
was to dedicate all of its assets and effects of every kind to the 
payment of its debts. Accordingly, to accomplish this purpose, it 
says, “the party of the first part doth hereby grant, bargain, sell, 
convey, assign and set over unto the said parties of the second 
part (the trustees) all the estate, property, rights and credits of the 
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said party of the first part of every kiud, wheresoever situated, in 
or out of the state of Virginia.” 

It is difficult to conceive of larger and more comprehensive 
words of description of the property and rights and credits thus 
eonveyed and assigned. But the deed does not stop there, it pro- 
ceeds to make a general enumeration of the thing and rights con- 
veyed and assigned, thus, ‘*‘ including leases, horses, wagons, carts, 
harness, office furniture, safe, chests, fixtures and other effects, and 
moneys payable to the company, whether on calls or assessments 
on the stock of the company, or on notes, bills, accounts or other- 
wise, which property and moneys are enumerated and set forth in 
a schedule to be marked A, and annexed hereto as soon as can be 
conveniently done, but the omission of any property from such 
schedule is not to prevent the same from being hereby granted or 
assigned.”’ 

Here is an express enumeration of “*moneys payable to the com- 
pany, whether on calls or assessments of stock of the company, or 
on notes, bills, accounts or otherwise,” and though no schedule was 
ever made or annexed to the deed, yet the distinct reference 
to such a schedule as is described, with the statement that the 
‘“‘omission of any propérty, money or other thing from such 
schedule is not to prevent the same from being hereby granted or 
assigned, is ample proot that it was the object, intent and meaning 
of the company to convey all of its estate, rights and credits of 
every kind in trust for the payment of its debts. And in the deed 
it made and executed, it used ianguage which has been held by the 
courts to be apt and sufficient to pass everything the company 
owned, or to which it was entitled, inclusive of the estate, property, 
rights and credits of the company of every kind, and wherever 
situated. See Maitland v. Newton, 3 Leigh, 714; citing Comegy’s 
v. Vasse,1 Peters, 193; Mundy v. Vawter, 3 Grat., 518; Griffin v. 
Macauley, 7 Grat., 477; Wickham v Lewis, Martin ¢ Co., 18 Grat., 
427, 437, 438; Milner v. Metz, 16 Peters, 221. 

And the same principle seems to have prevailed in the bankrupt 
court, where the regtster assigns and conveys all the estate, real 
and personal, of the bankrupt. The decisions in such cases appear 
to be uniform that the right to receive unpaid subscriptions to the 
capital stock of a bankrupt corporation passes, by the act of Con- 
gress and the register’s deed, to the assignee in bankruptcy. In- 


deed no question seems to have been made upon the subject, and ° 


the cases seem to have proceeded upon the assumption that such 
right was vested in the assignee. See Sanger v. Upton, assignee, 
91 U. 8S. R., 56 Upton, assignee, v. Tribileock, idem, p. 45; Turnbull 
v. Payson, 395 U. 8. R. 418; Pullman v. Upton, 96 U. 8. R., 328. 
By chapter 57, section 3, p. 546 of the Code of Virginia of 
1873 (which is a reprint, in this respect, of the like chapter in the 
Code of 1860) it is provided that “upon every subscription for 
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shares in any joint stock company (other than a bank of circula- 
tion) there shall be paid upon each share two dollars at the time of 
subscribing and the residue thereof as required by the president 
' and directors. A subscription to such stock obviously creates a 
debt or obligation, of which two dollars a share are payable in pre- 
senti and the residue in futuro. This residue is an express credit 
extended by the company to the stockholders, and the company has 
a plain legal statutory right to demand payment whenever it may 
be needed, or, as the statute declares, “as (when) required by the 
president and directors.” And it is further provided by the statute 
—see chapter 57, section 23, p. 550, Code of 1873—(same chapter, 
section 21, p. 334, Code of 1860) that if any money which any 
stockholder has to pay upon his shares be not paid as required by 
the president and directors, the same, with interest thereon, may 
be recovered by warrant or action, according to the amount, or by 
motion in lieu of an action. So that the statute not only recognizes 
such a subscription as a debt to the company—an express credit 
intended by the company to the stockholders—but it provides the 
remedy for its recovery by legal proceedings. And, independently 
of the statute, it seems that on general principles such subscriptions 
are recognized by the courts as debts due to the company, which 
the company has the right to recover of the stockholders, and 
which are to be regarded as a fund which the wet en ae bolds 
for the payment of its debts. See Marsh, ¢c. v. Burroughs, Wood’s 
Cir. Ct. R., pp. 468, 479; Hatch v. Dana, 101 U.S. . + pp. 210, 
211. 

The court is clearly of the.opinion that the broad and compre- 
hensive terms of the deed embraced the unpaid subscriptions of 
stock, and that it conveyed and transferred to the trustees for the 
purposes of the trust the right to receive, when called for, all such 
unpaid subscriptions, and that the deed carried all the credits be- 
longing to the company in that respect. And the court is further 
of opinion that, inasmuch as the president and directors have failed 
and omitted to make those rights and credits of the company avail- 
able to its creditors by making a call and assessment upon the 
stockholders, it is the duty of the court, under the law, to effectuate 
those rights and collect and appropriate those credits in such man- 
ner and by such means as may be necessary and proper for the ex- 
ecution of the trusts of the said deed. 

III. Having decided that the deed is valid, and that it embraced 
all the property, rights and credits of the company, it remains to 
be considered how the rights of the creditors are to be enforced. 

It seems, from the proceedings in this case, that the great bulk 
of the property, effects and claims of the company consists of un- 
paid subscriptions to its capital stock; and the creditors must look 
entirely to this fund for the payment of their debts. 

As to 80 per cent. of the stock, the subscription is wholly un- 
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paid. And the president and board of directors have made no call 
or assessment on the stockholders, and no order whatever in regard 
to the collection of any part of this unpaid subscription. And for 
many years they seem to have entirely abandoned the business of 
the company. It is charged that neither the directors nor the stock- 
holders of the company have had a meeting for nearly fourteen 
years. But, although the company has ceased to do business, and 
the president and directors no longer give attention to its affairs, 
the corporation has not become extinct. Under the statue of Vir- 
ginia, chapter 56, section 31, p. 543, of the Code of 1873, ‘such 
corporations may sue aid be sued, as before, for the purpose of col- 
lecting debts due to it, prosecuting rights under previous contracts 
with it, and enforcing its liabilities, and distributing the proceeds 
of its works, property and debts among those entitled thereto.” 
And by sect. 4 of the charter of this company (Acts 1865-6, p. 
380), it is expressly provided that the president and directors of 
this corporation shall hold their offices for one year, and until their 
successors are chosen. And see, also, to same effect, chapter 57, 
section 14, Code of 1873, p. 549, where the president and directors 
of the company and the stockholders of the company are in default 
in making provision for the payment of its debts, it is made the 
duty of the court to enforce payment of the stock subscriptions to 
an extent sufficient, with any other assets that may be in the hands 

of the trustees, to pay the debts of the company, the costs of suit 

and the expenses incident to the execution of the trusts. For it 

seems to be well settled that a court of equity may enforce payment 

of stock subscriptions, though there may have been no calls for 

them by the company. J/atch v. Dana, 101 U.S. R. (11 Otto), 214, 

215; TZ’ hompson v. Stockholders, sects. 15 and 345. 

It is to be regretted that the parties themselves have not attend- 
ed to this duty. They could have acted with a knowledge of all 
the facts, and were in a better position and circumstances to know 
what was requisite and proper, than a court can be. I[t is very clear 
that a call and assessment must be made on the stockholders, but 
it is difficult to determine what it should be. 

With the lights now before the court, it is deemed most advisa- 
ble under all the circumstances to accept the recommendations of 
the commissioner in his supplemental report of December 8, 1880, 
which is as follows: “In my former report, filed June 19th, 1880, 
a statement was rendered showing that an assessment of 20 per 
cent. on the par value of unpaid stock, being 80 per cent. of the 
par value of the original stock, was considered enough to satisfy 
the debts due by the defendant company. This statement should 
be changed, I think, in two particulars. First. The assessment, 
whatever it be, should be laid on the par of the stock, and not on 
that amount, less assessments heretofore made. In other words, 
the par or face value of the company’s stock should furnish the 
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basis of the assessment. Secondly. On reflection, I am satisfied 
that the 20 per cent. assessment suggested, if not recommended, 
in my former report, is too small; and that the same should be in- 


‘creased to 30 per cent., if such increase is within the discretionary 


powers of the court. 

The reasons seem sufliciently obvious. The stockholders by 
whom the enormous debt of the defendant company is due are very 
numerous, as shown by evidence in the cause, they are widely dis- 
persed; many are doubtless insolvent, many dead, and conse- 
quently the preceedings necessary to enforce any assessment laid 
by the court must be exceptionally expensive. The assessment 
should provide for those costs, &c. Moreover, as many of the 
debtors are insolvent, any assessment aggregating the exact amount 
of the defendant’s liabilities would manifestly fail to satisfy them, 
and thus a second and perhaps a third might become necessary, 
each attended with its heavy costs and expenses. It would seem 
better, therefore, in the interest of debtor as well as creditor, that 
an assessment should be laid at the start, on which enough may be 
realized to satisfy the debts of the company. And this is accord- 
ingly recommended. Should more than enough be collected on 
a 30 per cent. assessment, it will be more easy as well as less expen- 
sive to return the overplus to the stockholders than it would be (in 
the event of a deficiency) to collect a second one.” 


IV. By the answer of John Blair Hoge, and the amended and 
supplemental answer of John J. Kelley, surviving trustees in the 
said deed of trust, it appears that they are so situated personally 
as to be unable to execute the trusts, and they desire to be re- 
lieved from the office of trustee. It would be a source of satisfac- 
tion to the court if they would continue to act, but inasmuch as 
they decline to do so, they should by proper order be removed 
from their said office. 

It is represented to the court by the counsel for the creditors 
whose debts have been established, that Johu Glenn, Esquire, of 
Baltimore, Maryland, is a fit and proper person to be substituted 
and appointed as trustee to execute the trusts of said deed, and a 
proper order appointing bim as substituted trustee will be entered. 
But before he undertakes to act in the execution of the trust he wil! 
be required to give bond with good security before the clerk of this 
court, in the penalty of $100,000, conditioned for the faithful dis- 
charge of his duties as such substituted trustee. 

He will be required from time to time to report his proceedings 
to the court in the execution of the trust, so that the whole trust 
shall be executed under the supervision of the court. He will de- 

sit his collections, after paying the necessary costs and expenses 
incident to the administration of the trust, in the Planters National 
Bank of Richmond, to the credit of the court in this cause, or in 
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such other bank as may from time to time be designated by the 
court. 

And the said substituted trustee shall from time to time—not 
omitting any period of six months—render an account of hie trans- 
actions before one of the master commissioners of this court, 
And such commissioner will be directed, upon such settlement being 
made, to report the same to the court. And upon the coming in 
of such report, as soon as snfficient sums shall be collected, the 
court will take order as to the proper distribution of the fund 
among those entitled thereto. 


And at another day, to-wit: 


At a chancery court of the city of Richmond, continued by ad- 
journment and held for said city on the 3rd day of January, 1881. 


John W. Wright, sheriff of the city of Richmond, and as 
such administrator of W. W. Glenn, deceased, who sues 
on behalf of himself and other creditors of the National 
Express and Transportation Company, PI’t’ fis. 
against 
The National Express aud Transportation Company, W. H. 
Perot, Wm. Devrics, D. J. Foley, J. R. Anderson, F. P. 
Zimmerman, J. Carter Marbury, Wm. H. Webb, Lo- 
renzo Norvell, M. B. Poitiaux, and John Blair Hoge and 
John J. Kelly, trustees, Def’ts. 


This day came Jobn Glenn, by John Howard, his counsel, and 
represented to the court that he had duly executed the bond before 
the clerk of this court, reqnired of him as substituted trustee in 
the deed of trust in the proceedings mentioned by the decree en- 
tered herein on the 14th day of December, 1880; and exhibited to 
the court the said bond, bearing date the 3lst day of December, 
1880, with John M. Glenn, John C. Backus, Henrietta R. Glenn, 
Edward G. Kenly as sureties thereon, executing the same by said 
John Howard, their attorney in fact, and the powers of attorney 
from the said sureties authorizing the execution of the said bond, 
in their stead by their said attorney in fact, accompanied with affi- 
davits of the several sureties, of the sufficiency of such security 
and the recommendation in writing of Charles Marshall and John 
Howard, attorneys and counsel for the creditors of the defendant 
company, whose claims were established by the said decree of the 
14th December, 1880, that the said sureties be accepted; and the 
court being satisfied of the due execution of the said bond in all 
respects, and of the sufficiency of the said sureties, doth hereby 
approve the said bond and the action of the clerk of this court in 
taking and accepting the same. 
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And at another day, to-wit: 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for said city, on the 11th dav of January, 1881. 


John W. Wright, sheriff and adm’r, &c., wey 
against 
The National Express and Transportation Co. & als., Def’ta. 


On motion of the plaintiff it is ordered that Master Commis- 
sioner O. G. Kean do, with all convenient speed, have certified 
copies made under his inspection of the stock-book and ledger 
stock-book of the said National Express and Transportation Com- 
pany, referred to in the report of the said commissioner of the 19th 
day of June, 1880, and deliver the same, together with the said 
books and all other books of the said company that may be in the 
office of the said commissioner, to John Glenn, substituted trustee 
in the deed of trust in the proceedings mentioned, or to his counsel. 


And at another day, to-wit: 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for said city on the 30th day of April, 1881. 


John W. Wright, sheriff and adm’r, &c., Pe'er, 
against 
The National Express & Transportation Co. & als., Def’ ts. 


Upon consideration of the report of Commissioner O. G. Kean, 
filed on the 5th day of March, 1881, it is ordered that the sum of 
forty dollars be, and the same is hereby allowed the said commis- 
sioner, as his fee for the services rendered by him as indicated in 
said report, and that the sum of one bundred dollars be, and the 
same is hereby allowed the said Wm. G. Allen for his services as 
copiest, rendered by him as indicated in said report; the said 
several sums to be paid by the plaintiff, John W. Wright, admin- 
istrator of W. W. Glenn, deceased, out of any funds in bis bands 
to be administered, or by John Glenn, substituted trustee in the 
deed of trust in the proceedings mentioned, out of any trnst fands 
in bis hands to be administered. Said several sams to be in fall 
satisfaction for the said services respectively rendered aa aforesaid, 
and to be subject to proper credits for any part thereof, if any, 
heretofore received by either the said commissioner or the said 
Allen. 


And at another day, to-wit: 
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At a chancery court for the city of Richmond, continued by ad- 
journment and held for the said city, the 13th day of October, 1881. 


John W. Wright, sheriff and adm’r, &c., Pl’t’ff, 
against 
The National Express & Transportation Co. & als., Def’ts. 


This day came James J. Trotter, by counsel, and tendered his 
petition in this cause, and asks leave to file the same, and court, 
without refusing or granting leave to file said petition, takes time to 
consider said request. 


And at another day, to-wit: 


At a Chancery court for the city of Richmond, continued by 
adjourument and held for the said city, the 2d day January, 1882: 


John W. Wright, sh’ff and adm’r, &c., Pt’, 
against 
The National Express and Transportation Co. and als., Def ’ts. 


In the matter of the petition of J. J. A. Trotter. 


It appearing to the court that notice of the motion made in this 
matter on the 15th December, 1881, has been duly served on Wise 
& Hobson and W. W. Gordon, the attornies for said Trotter, it is 
ordered that said motion be docketed and continued until to-mor- 
row morning at ten o’clock. 


And at another day, to-wit: 


At a Chancery court for the city of Richmond, continued by ad- 
journment and held for the said city, the 14th day of May, 1883: 


John W. Wright, sh’ff and adm’r, &c., PI’t’ft. 
against 
The National Express & Transportation Co., and als., Def ’ts. 


This cause came on this day to be heard on the papers formerly 
read, and the petition of J. J. A. Trotter, and the petition of John 
E. Hurst and others, which said petitions are hereby ordered to be 
filed in this cause. And the court doth adjudge, order, and decree 
that John Glenn, who was appointed substituted trustee in ‘the 
place of Kelly and Hoge, is hereby directed to take no further 
steps towards the collection of the thirty per cent. assessment 
against the stockholdere of the defendant company until the 9th 
day of June, 1883, and that he shall suspend the prosecution of 
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any suits which he may have heretofore instituted under and by 
virtue of the decree of December 14th, 1880, in this cause, until 
the said 9th day of June, 1883. And leave is given the complain- 
ant, or any other party interested, to anewer the said petitions or 
either of them. 


Ané at another day, to-wit: 


At a Chancery court for the city of Richmond, continued by ad- 
journment and held for the said city, the 9th of June, 1883: 


John W. Wright, sh’ff and adm’r, &c., Pi’t'ff. 
against 
The National Express & Transportion Co., and als., Def’ ts. 


This cause came on again to be heard, formerly read, and was 
argued by counsel. On consideration whereof the court doth ad- 
judge, order, and decree that the restraining order of May 14th, 
1883, be continued until the 21st day of June, 1883. 


And at another day, to-wit: 


Ata Chancery Court for the city of Richmond, continued by 
adjournment and held for the said city, the 19th of June, 1883. 


John W. Wright, sh’ff and adm’r, &c., Pie'ef. 
against | 
The National Express & Transportation Co. & als, Deft’s. 


This day the Baltmore and Ohio Railroad Company, the Bank of 
Commerce, (of Baltimore), John W. Wright, sheriff of the city of 
Richmond, and as such administrator of W. W. Glenn, deceased, 
Francis Murray, for the use of John R. Terry, Henry M. Bash, 
trustee for John O. Reid, Henry R. Robins and Nicholas E. Wat- 
kins, Luke H. Miller, the Philadelphia, Wilmington and Baltimore 
Railroad Company, the Seaboard and Roanoke Railroad Company, 
the Richmond and Danville Railroad Company, the Orange and 
Alexandria Railroad Company, the Wilmington and Weldon Rail- 
road Company, J. T. M. Barnes, and Richard J. Allison, by leave 
of the court, filed their joint and several answer to the petition of 
Jobn E. Hurst and others filed herein on the 14th day of May, 
1883. And the said respondents, by like leave of the court also 
filed their joint and several answer to the petition of J. J. A. 
Trotter, also filed herein on the said 14th day of May, 1884. 


And at another day, to-wit: 
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At a Chancery Court for the city of Richmond, continued by 
adjournment and held for the said city, the 380th of June, 1884. 


John W. Wright, sh’ff & adm’r &c., PI’t’ff. 
against 
The National Express & Transportation Co. & als., Def’ ts. 


This day by leave of the court the Baltimore and Ohio Railroad 
Company, the Bank of Commerce of Baltimore, John W. Wright, 
sheriff, and ss such administrator of W. W. Glenn, deceased, in 
behalf of themselves and all other creditors of the said company, 
whose claims are established by the said decree of December 14th, 
1880, filed their joint and several answer to the petition ef Thomas 
L. Farish and others filed in this cause, to which answer, said pe- 
titioners replied generally. 


And at another day, to-wit: 


At a Court of Chancery for the city of Richmond, continued by 
adjournment and held for the said city, the 21st July, 1883. 


John W. Wright, sh’ff & adm’r &c., Plt’. 
against 
The National Express & Transportation Co., & als., Def’ ts. 


This cause came on this day to be heard again on the papers 
formerly read, the petition filed, the answer. thereto, the replica- 
tions to said answers, the exhibits filed, the depositions of wit- 
nesses, and was argued by counsel, on consideration whereof the 

- ' court, without at present suspending the operation of the decree 
of December 14th, 1880, but expressly reserving for future consid- 
eration the question whether the stockholders are liable to any 
extent on their unpaid subscriptions for stock taken by them, and 
the question whether the decree of December 14th, 1880, should 
be set aside and the bill dismissed, and without at this time decid- 
ing or considering any question in the cause raised by the petitions 
or answers thereto, but reserving all such questions for future con- 
sideration and determination by the court, doth by consent of par- 
ties to this cause, as expressed by the endorsement of their counsel 
hereon, adjudge, order and decree that Jobn Glenn, trustee, on the 
ayment to him, within six months from the date of this decree, | 
ne of the subscribers to the stock of the defendrnt company, 
or by any other person claimed to be liable on account of said 
stock, of twenty-five per centum of the original amount of said 
subscription, with interest thereon at the rate of six per centum 
per annum, from thirty days from the date of this decree, with any 
costa incurred heretofore or by said trustee in any suit brought by 


i i e9 
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him heretofore, or which may hereafter be brought before tender 
of said twenty-five per cent. under this decree to recover of such 


stockholder or other party, the amount for which he may be 


responsible on said stock under the decree in this cause, shall exe- 
cute a receipt therefor to operate as a full acquittance and dis- 
charge of all persons on account of such subscription, both of the 
original subscribers thereto, and of any assignee thereof. 


And at another day to-wit: 


Ata Court of Chancery for the city of Richmond, continued by 
adjournment and held for the said city, the 13th day of December, 


1883. 

John W. Wright, sh’ff & adm’r, &c. Pi’t’ ff. 
| against 

The National Express & Transportation Co. & als., Def ’t’s. 


In order that all persons interested may have the opportunity to 
avail themselves of the compromise provided by the decree herein 
of July 21, 1883, if they elect so to do, it is ordered that Jobn 
Glenn, trustee, do forthwith mail a copy of the said decree to every 
person against whom any liability is asserted in this suit; and the 
court further orders the said John Glenn, trustee, in every case 
where suit may hereafter be instituted before January 21, 1884, 
against any person, to serve a copy of said decree of July 21, 1883 
upon such person before the institution of such suit, except.in cases 
of attachment; and in cases of attachment the said copy shall be 
served as soon thereafter as practicable. And said trustee is di- 
rected to report to this court how he bas executed this order. 


And at another day, to-wit: 
At a Court of Chancery for the city of Richmond, continued by 


adjournment and held for the said city, the 18th of December, 
1883. 


John W. Wright, sh’ff & adm’r &c., PI’t’f. 
against 
The National Express & Transportation Co. & als., Def’ ts. 


This cause came on this day to be heard again, on the = 
formerly read, the report of John Glenn, trustee, this day filed in 
respect to claim against the estate of Michael C. Garber, the affi- 
davit mentioned in said petition, and was argued by counsel. On 
consideration whereof, the court being satisfied from said petition 
and exhibits that the compromise suggested by the said trustee is 
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judicious, and is consented to by the creditors of said company, as 
evidenced by the endorsement of their counsel on this decree, doth 
adjudge, order and decree that said trustee, John Glenn, be and he 
is hereby authorized to accept the sum of twelve hundred and fifty 
dollars in full of the liability of the estate of Michael C. Garber, 
on account of the one hundred shares of stock in said petition 
mentioned, and to grant an acquittance and discharge of such lia- 
bility, but such discharge is not to operate as an acquittance of 
Henry J. Rodgers, transferree of said stock, from liability in re- 
spect thereto. | | 


And at another day, to-wit: 
At a Chancery Court for the City of Richmond, continued by ad- 


journment and held for the said city, of the 24th day of January, 
1884. 


John W. Wright, sh’ff and adm’r, &c., Pit’ ff. 
against 
The National Express and Transportation Co. and als., Def’ts. 


This day came George A. Smith and, by leave of court, filed his 
petition is this cause; whereupon, this cause coming on to be heard 
on the papers formerly read, and on the said petition of George A. 
Smith, and being argued by counsel, the court doth adjudge, order 
and decree, that this cause be referred to W. J. Leake, one of the 
commissioners of this court, to take proof of said George A. Smith, 
and said commissioner shall report the amount thereof, principal 
and interest, and whether the same is a preferred claim under the 
deed of trust referred to—these proceedings bearing date on the 
20th day of September, 1866, together with any matter, specially 
stated, deemed pertinent by himself, or required by any party in- 
terested, to be so stated. 


And at another day, to-wit: 


Ata Chancery Court for the City of Richmond, continued by 
adjournment and held for the said city, the 9th of February, 1884. 


John W. Wright, sh’ff and adm’r, &c., Pit’ ff. 
against 
The Nattonal Express and Transportation Co. and als., Def’ ts. 


This day came Junius L. Brodie, and by leave of court, filed 
his petition in this cause; whereupon, this cause came on to be 
further heard, upon the papers formerly read, and, on the said peti- 
tion of Junius L. Brodie, with the exhibit filed therewith, and was 
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argued by counsel. On consideration whereof, the court doth ad- 
judge, order and decree that the decree entered in this cause on 
the 24th day of January, 1884, be amended and enlarged so as to 
require commissioner W. J. Leake, to enquire into the claim of 
the said petitioner, J. L. Brodie, and to report the character and 
amount of same, principal and interest, if found by him to be due 
and unsatisfied, and for them to enquire whether the same is a 
preferred claim under the deed of trust referred to in the proceed- 
ings in this cause, bearing date on the 20th day of September, 1866, 
and make report thereof to the court, with any matter specially 
stated, deemed pertinent by himself, or required by any party 
interested, to be so stated. 


And at another day, to wit: 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for the said city, March 8th, 1884. 


John W. Wright, sh’ff and adm’r, &c., : Pit’ ff. - 
against 
The National Express and Transportation Co. and als., Def ’ts. 


The death of John W. Wright, late sheriff of the city of Rich- 
mond, and as such, administrator in Virginia, of the estate of W. 
W. Glenn, deceased, is suggested, and, on motion of John Glenn, 
administrator of the said estate in Maryland, the same is com- 
mitted to John Howard, Esq’r, who gave bond and qualified ac- 
cordiug to law as administrator de bonis non of said W. W. Glenn, 
dec’d. And thereupon, on motion of said Howard, this suit is re- 
vived as to the said estate in the name of said John Howard, as admin- 
istrator de bonis non of said estate of W. W. Glenn. And thereupon 
this cause came on again to be heard, on the papers formerly 
read, the report of the trustee, John Gleen, dated the 18th January, 
1884, in reference to the liability of Thomas Opie, as a stockholder 
of the defendant company, the exhibits filed therewith, from an 
offer of compromise made by said Opie; the report of said trustee 
dated January 17th, 1884, in reference to the lability of Hugh W. 
Shetfey as a stockholder of the defendant company, the exhibit 
filed therewith being and offer of compromise made by said 
Sheffey, to which reports there are no exceptions, and was argued 
by counsel. On consideration whereof, and it appearing that by 
reason of the inability of the said two stockholders, collections of 
amounts greater than they offer to pay could not be enforced. 
And it farther appearing from said reports of the trustee that it 
will be to the advantage of the fund, and of the other stockholders, 
to accept said offer on the grounds and for the reasons set forth in 
said reports, it is adjudged, ordered, and decreed that Joba Gleen, 
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trustee, is hereby authorized on prompt payment by the said 
Thomas Opie, of the sum of five hundred dollars to grant to said 
Thomas Opie, an acquittance and discharge of his liability asa 
subscriber to sixty shares of the stock of the defendant company. 
And the court doth for like reasons further adjudge, order and de- 
cree that the said trustee, on prompt payment of the sum of one 
thousand dollars by Hugh W. Sheftfey, is authorized to grant unto 
the said Hugh W. Sheftey and acquittance and discharge of his 
liability as a subscriber to one hundred and fifty shares of the 
stock of the defendant company. And the court doth further ad- 
judge, order and decree that William J. Leake, Esq., one of the 
commissioners of this court, do proceed with all convenient speed 
to ascertain and report to the court, the order of priority in which 
the debts due by said National Express and Traneportatiou Com- 
pany shall be paid out of any property and assetts conveyed by the 
said deed of trust of the 20th day of September, 1866. And the 
said commissioner is directed to report specially any matter 
deemed pertinent by himself, or which any party in interest may 
require to be specially stated by him. 


And at another day, to-wit: 


Ata Chancery court for the city of Richmond, continued by 
adjournment and held for the said city, the 11th April, 1864. 


John Howard, adm’r, &c., PI’t’ ff. 
against 
The National Express & Transportation Co. & als., Def’ ts. 


This day came Thomas J. Jennings, Goode Bryan, and Charles 
B. Purcell, by counsel, and moved the court for leave to file their 
petition herein, to the granting of such leave the complainants, by 
counsel, objected. On consideration whereof, the court doth allow 
the said petition to be filed, and remands the same to the rules to 
be matured. : 


And at another day, to-wit: 


At rules held in the clerk’s office of the said court on the Ist 
Monday in May, 1884. 


This day came John Howard, counsel for the defendants in the 
last above-named petition and in his own proper person as plaintiff 
in this suit, and waived process, and service thereof, on said peti- 
tion, and failing to answer said petition, it is ordered that unless 
the said defendants should appear at the next rules and plead an_ 
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fessed as to them and the matters thereof, decreed accordingly. 


At a chancery court for the city of Richmond, continued by ad- 
journment and held for the said city, on the same day, to-wit: on 
the 27th of June, 1884. 


On the said last named 27th day of June, 1884: 


John Howard, adm’r, &c., PI’t’ff. 
against : 
The National Express & Transportation Co. and als., Def’ ts. 


On motion of the plaintiff it is ordered that this cause be re- 
moved to the Circuit Court of Henrico county to be proceeded in, 
heard, and determined by that court according to law. 


The foregoing is a true copy of all the rules and proceedings in 
the foregoing canse. 
Teste : 
BENJ. H. BERRY, Clerk. 
Clerk’s fees, $108.06. 
Teste : 
BENJ. H. BERRY, Clerk. 


[In the Circuit Court of the county of Henrico, continued by ad- 
journment and held for said county, the lst day of July, 1884: 


W. W. Glenn’s adm’r ) 
vs. { 
The National Express and Transportation { 


Company and others. 


It appearing from an order of the Chancery Court of the city of 
Richmond of the 27th day of June, 1884, that this cause has been 
removed from the said Chancery Court to this court, the same is 
hereby ordered to be placed upon the docket of this court, to be 
hereafter proceeded in, heard and determined in this court accord- 
ing to law. 


In the Cireuit Court of the county of Henrico, continued by 
adjournment and held for the said céunty, the 10th day of July, 
1884: 


Glenn’s adm’r ) 
v8. 
Nat’] Ex. and Trans. Co. &c. 


On motion of the plaintiff, the death of the petitioner, J. J. A 
Trotter, is suggested. 
14 
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And at another day, to-wit: 


At a Circuit Court of the county of Henrico, continued by 
adjournment and held for the said county, Dec. 4, 1884. 


Glenn’s adm’or and others 
vs. 
National Express and Transportation Company and others. 


In accordance with directions to the clerk of this court, by 
Green Peyton, this day filed, bearing date the 2d day of December, 
1884, the petition heretofore filed by him in this cause, for a re- 
hearing of various decrees, and any other proceedings taken in his 
name in the cause for the same purpose are hereby dismiseed. 


At a Circuit Court of the county of Henrico, continued by ad- 
journment and held for said county December 9th, 1884. 


Glenn’s adm’r and others, ; PI’t’s. 
against 
National Express and Transportation Company and others, Def’ts. 


It appearing to the court that this suit has abated as tojthe, estate 
of the petitioner, J. A. J. Trotter, and it being represented to the 
court that said estate is insolvent, and that John E. Hurst and 
others, and Thomas L. Farish and others, stockholders, who filed 
petitions herein for a ‘rehearing of the decree of ‘December 14th, 
1880, and upon which the order of 21st July, 1883, was entered, 
have accepted the terms thereof, the petition of the said Trotter - 
and the said petitions of the several other stockholders aforesaid 
are hereby dismissed, and John Glenn, trustee of the defendant 
company, is directed to proceed to execute the said decree of De- 
cember 14th, 1880, (entered by the Chancery Court of the city of 
Richmond, from which court this cause has been removed and 
transferred to tkis court according to law), as if the said order of 
July 21st, 1883, had never been entered. 


At a Circuit Court of the county of Henrico continued by ad- 
journment and held for said county February 21st, 1885. 


Glenn’s adm’r 


vs. In chancery. 
National Ex. & Trans. Co. & als. 


On the application of the plaintiffs, it is ordered that Wm. J. 
Leake, who is acting as a special commissioner of this court in thie 
cause, be, and he is hereby directed, to make a complete copy 
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from the record book of the Board of Directors of the defendant 
company, heretofore produced and proven by John J. Kelly, of the 
proceedings of the said board had on November Ist, 1866, and 
certify the same, and file it with the clerk of this court as speedily 
as possible. 


Report of Commissioner Leake under the foregoing order, filed 
Feb. 25, 1885. 


Called Meeting. 
Richmond, Nov. Ist, 1866. 


Present: M. G. Harman, vice-president; H. G. Fant, Wm. 
Devries, C. R. Mason, D. J. Foley. 


The resignation of Mr. Echols was offered and accepted. 


Mr. Jos. R. Anderson, of Richmond, was unanimously elected a 
director, vice Echols resigned, and took his seat. 


The resignation of Mr. H. G. Fant was offered and accepted. 


The resignation of Gen. Jos. E. Johuston, as director and presi- 
dent, was read, and unanimously accepted. 


Mr. R. P. Zimmerman, of Atlanta, Ga., was unanimously chosen 
director, vice Fant resigned, and took his seat. 


The resignation of Mr. C. R. Mason was offered and accepted. 
Also that of Mr. Austin Dall. 


The following named gentlemen were unanimously elected di- 
rectors, viz.: J. Carter Marbury, vice Mason resigned; Lorenzo 
Norvelle, vice Johnston resigned; Wm. H. Perot, vice Dall re- 
signed, 


The resignation of Wm. J. Hawkins was offered and accepted, 
and W. H. Webb, elected.* 


By Mr. Marbury— Whereas it is the desire of this company-to 
meet all of its obligations at the earliest possible moment by carry- 


*Note by Commissioner.—The words “the resignation of Wm. J. Hawkins was offered 
and accepted, and W. H. Webb, elected,” are in pencil in the original, and are copied 


herein in pencil, in like manner. 
W. J. LEAKE, Com’r. 
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ing out the provisions of the deed of trust made by this company 
on the 20th day of September, 1866, by forcing by all legal means 
the delinquent stockholders to pay up their ~, 

Be it resolved, That the gen’l sup’t, Jno. J. Kelly, Esq., be di- 
rected to immediately suspend ‘all the business operations of the 
National Ex. & Trans. Co. at all points, dismissing all the em- 
ployees of the company, excepting the treasurer, and a sufiicient 
number of teamsters to take care of the horses. 

Resolved, That the vice-president be directed to turn over all 
the property of the company to the trustees appointed under the 
above recited deed of trust, with the request to them that they will 
advertize to receive proposals on the tenth (10th) day of December 
next for the purchase of the same in mass, and failing to get a sat- 
isfactory bid for the same, to sell the same on the appointed day 
to the highest bidder. And that a list of all the property shall 
be open for the inspection of bidders at all the principal offices of 
the company. 

Provided, that if the said company shall, on or before said day, 
pay off the obligations in said deed secured and set/ forth, the said 
property shall be re-delivered by the said trustees to the said com- 
pany or its agents. 

Resolved, That the president, or, in his absence, the vice-presi- 
dent, be directed to place all the claims against delinquent stock- 
holders in the hands of competent persons for collections, with 
directions to pursue the utmost limit in enforcing the payment of 
the same, allowing not over five (5) per cent. for collecting the 
same. When paid, all such sums shall be paid over to the trustees 
for distribution amongst the creditors according to the terms of the 
trust, the board deeming it just that all delinquent subscribers 
shall be required to pay up before new requisitions be made. 


Adopted unanimously. 


By Mr. Anderson—Kesolved, That the president, or, in his 
absence, the vice-president, be instructed to apply to the General 
Assembly of Virginia, if practicable, on the first day of the ensu- 
ing session, to make such amendments of the charter as were 
indicated by the stockholders at their recent meeting, and in addi- 
tion thereto, an amendment authorizing the company to buy in 
the stock of delinquent stockholders, if, upon legal advice, there 
be no objection thereto. 


Adopted unanimously. 
By Mr. Harman—Resolved, That the vice-president be directed 


to bring a suit for damages for dollars against the Adams 
Express Co., or individuals of the same, provided eminent counsel 
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can be found to bring the suit upon a contingent fee of 50 per 
cent. with a certain fee of $500. 


Adopted by following vote : 


Ayes. Noes. 
Zimmerman, Devries. 
Marbury, 

Foley, 
Anderson, 
Harman. 


Wm. H. Perot was next elected by a unanimous vote president 
of the company, at a salary of twenty-five hundred dollars ($2,500) 
perannum. And Mess, Devries and Foley were appointed a com- 
mittee to wait upon Mr. Perot, inform him of his election as presi- 
dent, and request his acceptance of said position. On motion, Mr. 
Harman was substituted vice Devries, as one of the Executive 
Committee of the company. 

On motion, the meeting adjourned sine die. 


J. V. H. ALLEN, M. G. HARMAN, 
Secretary. Vice-President. 


Com’r’s Office, 
Richmond, Va., Feb’y 21st, 1885. 


Glenn’s adm’r ) 
eae ' , >» In chancery. 

National Express & Tranportation | 

Company & als., J 


To the Circuit Court of Henrico: 


Pursuant to the order made in this cause on this day, the under- 
signed has caused to be made the foregoing copy of the proceed- 
ings of the Board of Directors of the National Express & Transpor- 
tation Company, at a meeting held on November Ist, 1866, as 
appears on the record book of said Board of Directors, being the 
same book produced by John J. Kelly, with bis deposition taken 
before Com’r Kean on April 26th, 1880, and therein styled 
“Record N. E. & T. Co. Board of Directors,” and I hereby certify 
that the foregoing is a true copy. 

Given under my hand this 21st, 1885. 


WM. J. LEAKE, 
Com’r in Chancery. 
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Petition of Thomas J. Jennings and others, in the chancery 
court of the city of Richmond, April, 1884, referred to on p. 208, 
supra, of this record, and filed April 11, 1884. 


In the Chancery Court of the city of Richmond: 


W. W. Glenn’s adm’r et al. 
vs. 
The National Express & Transportation Co. et al. 


Petition of Thomas J. Jennings et al., filed 11th April, 1884. 


By leave of the court— 


Your petitioners, Thomas J. Jennings, Edward B. Purcell and 
Goode bryan, of the county of Richmond, State of Georgia, re- 
spectfully represent that they are holders of certificates of the 
capital stock of the said National Express and Transportation 
Company, and as such holders interested in the proceedings in 
said cause had and to be had. 

Petitioners were not served with any process in said cause, were 
not made parties defendant, and, living in a distant State, had no 
notice whatever of any kind of the pendency of said proceedings 
until in October, 1883, and then had the scant notice of a demand 
for an assessment decreed against them, without notice or day in 
court, which put them cn inquiry; and now, at the first term of 
said court, after their ascertainment of the facts connected with the 
rendition of the partial or interlocutory decree in said cause, made 
on the , by your honorable court, petitioners come by 
their counsel and petition to have the said cause reheard and the 
manifest injustice of said decree corrected, as well for petitioners 
as for all others like interested with them who may join petitioners 
under the proper orders of the court here to be granted; and for 
grounds entitling petitioners to have said decree opened and a re- 
hearing had, petitioners aver that the record of said cause dis- 
closes the following, to-wit: 


1. There was no appearance for any of the defendants in said 
cause against whom substantial relief was prayed. 

2. There was no relief decreed against any defendant in said 
cause who did appear. 

8. By the said decree a large number of judgments, aggregating 
in amount many thousands of dollars, to-wit: two hundred thou- 
sand dollars, or some such sum, were granted to various parties or 
persons who had never by proper proceedings become parties cbm- 

lainant in said cause before said judgments were granted in their 
avor against the said National Express and Transportation Com- 


pany. 
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4. By said decree the report of the commissioner of said court 
was confirmed, in which report was incorporated a finding of an 
immense sum of money against said National Express and Trans- 
portation Company in favor of persons not complainants in said 
proceedings, and of whose claims no notice whatever of any kind 
was given to said National Express and Transportation Company 
before the time that they (said claims) were passed on by said com- 
missioner, and adjudicated against said defendant company (and 
as @ consequence against petitioners, if they shall be held to be 
stockholders in said defendant company) by the eaid decree, said 
sum being all of said amount decreed as the indebtedness of said 
defendant company, except the claim known as the Glenn debt, on 
which said suit was originally brought. 

5. Petitioners are advised that the service of said complainants’ 
writ was illegal on the parties defendant purporting to bave been 
served; being advised that it appears of record in your honorable 
court that the officer perfecting such pretended service on the pre- 
tended officers or agents of said defendant company was at the 
time of such service the deputy of the administrator of the said 
W. W. Glenn; and being further advised, that under the laws of 
' Virginia the title to personalty of estates vests in the administra- 
tor, and that it appears of record in this cause that said suit was 
regarding personalty. 

6. Petitioners are advised that it appears from the record in said 
cause that the service on said defendant corporation was not in 
accordance with the statute in such cases made and provided. 

7. Petitioners are advised that said decree is based upon a bill 
in equity lacking in substantial parties defendant; that it appears 
from the record that the substantial relief prayed was against the 
stockholders of the capital of said defendant company ; that said 
bill averred there were no ussets of said defendant company save 
the said capital stock ; that said bill averred that there were stock- 
holders in the State of Virginia, but that it appears from the record 
of said cause that no one of said stockholders was made party de- 
fendant as such; that no stockholder appeared and defended, and 
that the class against whom the only real relief was decreed was 
not sued nor served, nor by any representative appeared and de- 
fended. 

8. Petitioners are advised that it appears from the record of said 
cause that said decree by default was granted without proof made 
. to the court that the precedent conditions of the charter authoriz- 
ing the said defendant company to sue and to be sued, to do busi- 
ness and contract debts, were ever complied with. 

9. Petitioners are advised that it appears from the record in said 
cause that the original contract of subscriptions of stock were never 
placed in evidence before the court granting said decree, which 
said decree was based upon a report as to the said stock subscrib- 
ers, and the said adjudicated indebtedness. 
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10. Petitioners are advised that said decree by default was 
granted in the absence of proof to the court granting the same; 
that the pretended officers, or agents, directors, cashier and presi- 
dent of said defendant company, by service (of the character afore- 
said), on whom the complainants seek to bind said defendant 
company, were ever lawfully elected or appointed to their said 
offices, or ever acted as such in and about the affairs of said de- 
fendant company; petitioners being further advised that the 
question as to the legal existence of said corporation, its officers 
and agents, and who they were and how appointed or elected, was 
not, nor by its nature could not have been, submitted to the said 
commissioner, and that proof before said commissioner on that 
subject should not have operated as proof to the court in the grant- 
ing of said decree. 

11. Petitioners are advised that it appears from the record of 
said cause that all of said pretended indebtedness for which decree 
was had against said defendant company, except the said Glenn 
claim, was prima facie barred by the statutes of limitation, and 
that no proof was submitted to the court granting said decree re- 
lieving said claims of indebtedness from the operation of said 
statutes, but that the same appeared to be stale demands. 

12. Petitioners are further advised that the court appointing the 
said John Glenn as trustee—the said Glenn being at that time a 
non-resident, to-wit: resident in the State of Maryland—had no 
jurisdiction of the person of said trustee, and no jurisdiction to 
make said appointment. And petitioners pray that complainants 
in said cause may be duly served with legal notice of this their 
petition, and required to show cauee, if any they can, why this 
a should not be granted. Said complainants being John 

oward, Esq., administrator de bonis non of the estate of W. W. 
Glenn, deceased, the Baltimore and Ohio Railroad Company, and 
various others, as appearing from the records of said cause. 

And petitioners verifying the foregoing grounds by the records 
of said cause here in this court remaining, pray that said ex parte 
decree may be set aside and a rehearing had, to the end that 
equity may be done, and will ever pray, &c. 


A. H. COX, 
Pet’s Att’y and Counsellor. 


Ata Circuit Court of the county of Henrico, continued by ad- 
journment, and held for the said county, January 27th, 1885. 


Glenn’s adm’r, &c., PI’t’ fis. 
against 
The National Express & Transportation Co. & others, Def’ts. 


On motion of the complainants the other creditors whose claims 


omen 2 
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weve established by the decree entered in this cause on the 14th 
day of December, 1880, it is ordered that the order entered at 
Rules on the last Monday in May, 1884, in the matter of the peti- 
tion of Thomas J. Jennings, Goode Bryan and Charlies B. Puar- 
cell be set aside, and by leave of court said complainants and 
creditors this day filed their joint and several demurrers and 
answer to the said petition, and the hearing of the same is con- 
tinued until Tuesday, the 3d day of February next. 


Demurrer and Answer to the foregoing petition 
In the Circuit Court of Henrico county: 


Glenn’s administrator and others 
ve. 
The National Express and Transportation Company and others. 


In the matter of the petition or bill of Thomas J. Jennings, 
Edward B. Purcell, and Goode Bryan, stockholders of said 
company, in behalf of themselves and for all others in like 
lnterest. 


The joint and several demurrer and answer of John M. Glenn, 
administrator d. b. n. of the estate in Virginia of W. W. Glenn, 
dec’d, (recently appointed as such in place of John Howard, who 
was appointed and qualified only for the special purpose of reviv- 
ing the suit upon the death of John W. Wright, formerly adminis- 
trator, and who was removed at his own request and in accordance 
with the understanding at the time of his appointment and qualifi- 
cation,) the Baltimore and Ohio Railroad Company, the Bank of 


Commerce (of Baltimore), Francis Murray, for the use of John R. 


Terry, &c.; Henry M. Bash, trustee; Luke H. Miller, the Phila- 
delphia, Wilmington and Baltimore Railroad Company, the Rich- 
mond, Fredericksburg and Potomac Railroad Company, the Rich- 
mond and Danville Railroad Company, the Wilmington and Wel- 
don Railroad Company, in behalf of themselves and all others, 
creditors of the said National Express and Transportation Com- 
pany, whose claims against said company are established in this 
suit, to a certain petition or bill filed on the 11th day of April, 
1884, by the said Thomas J. Jennings, Charles B. Purcell, and 
Goode Bryan. 

The said demarrants, jointly and severally, say that the said 
petition or bill is insufficient in law, and ought not to have been 
permitted to be filed, and for reasons appearing upon its face and 
upon the face of the record in this suit, to which it refers, and 
which is to be considered in connection therewith, they, jointly 
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and severally, demur to the said petition, and pray that it may be 
rejected and dismissed with costs. 

And without waiving, but still insisting upon their said demur- 
rer, the said creditors, for answer to the said petition, say that they 
promptly, by counsel, entered their appearance to the said petition, 
at the May rules (1884), by a special appearance, filed in writing, 
prayed to be considered as part hereof, and that they were then, 
and have at all times since been, in readiness to give the said peti- 
tioners a hearing upon their said petition; and that as they promptly 
appeared to the same to prevent delay and expense, so they have 
ever been willing and anxious that that object should be accom- 
plished by a speedy hearing, and that it has been by no fault or 
default on their part that such hearing has not before been had; 
and while they do not impute to the said petitioners intentional 
delay in this matter for wrongful purposes, certain it is that the 
delay has operated to the advantage of the petitioners by procuring 
continuances and preventing a trial of the suits in Georgia, brought 
by the trustee against them under said decree of the 14th Decem- 
ber, 1880, because of the pendency of said petition in this suit; 
and certain it is that the pendency of the said petition has operated 
greatly to the detriment of these respondents and to the efficient 
execution of the said decree and of the trusts of the deed of trust 
of the company, which, by said decree, for the first time after a 
lapse of fourteen years, was placed in a condition to be executed. 
For, as will hereinafter more fully appear, the pendency of said 
petition, and others recently dismissed by this court, has disas- 
trously retarded and in large part suspended the execution of the 
said decree, and of course the trusts of said deed, to the incal- 
culable loss of the trust fund and the imminent danger of its inad- 
equacy to satisfy the said trust: while all of the courts, before 
which, upon suits brought by the said trustee against stockholders 
by authority of said decree and said deed of trust, in which a trial 
has been had, have uniformly sustained the validity of the pro- 
ceedings of the Chancery Court of the city of Richmond, in which 
the suit was instituted, the trial of a vast number of suits pending 
in the different States has been virtually arrested by the pendency 
of said petitions. 

Respondents further state that already three several similar peti- 
tions have been filed by delinquent stockholders in behalf of them- 
selves and others, and after a full hearing such redress was had by 
compromise as was satisfactory to them as representatives of all of 
the stockholders, as will be fully hereinafter shown, and respond- 
ents here in limini respectfully protest against the hardship and 
injustice of having, from time to time and term after term, to be 
called upon to answer petition after petition, without end, of a few 
eut of a thousand stockholders of a company, whose only claim to 
locus standi in court is grounded upon their own laches and default 
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for nineteen years, in the performance of plain, legal, and moral 
duties of the highest obligation. 

In the hope and trust that this will be the last of such petitions 
permitted to be filed, or entertained for any purpose, these respond- 


ents will proceed to answer the same, by way of convenience to 


this court, now new to the case (from recent transference to its 
jurisdiction), and to save time and labor in specially referring to 
the voluminous proceedings at large. 

And in the first place, respondents say that it is true the said 
petitioners were not made parties defendant, and for obvious rea- 
sons; in the first place, they were neither necessary nor proper 
parties, and might have successfully demurred to the bill if they 
had been made parties, and secondly, because “ living in a distant 
State’ they were beyond the jurisdiction of the court, and could 
not by any means be served with process, if proper parties, which 
they were not. | 

The whole proceedings were had to obtain the due execution of 
the trusts of said deed of trust executed by the company on the 
20th September, 1866, for the payment of its debts, and was brought 
by leading creditors in behalf of all secured by the deed against 
the company, its officers and the trustees in the deed, and it is new 
law, that in a suit to enforce the execution of the trusts of a deed 
of trust made by a corporation to pay debts or to foreclose a mort- 
gage given by a corporation for the same purpose the stockholders 
in the corporation are either necessary or proper parties.. By the 
very constitution and nature of such an organization, the corpora- 
tion and the corporate agents represent the stockholders, who act 
and are acted upon only through them. 

And now taking up seriatim the enumerated grounds of equitable 
interference in behalf of said three small stockholders: 

1. As to the first ground, to wit: That there was no appearance 
for any of the defendants in said cause, against whom substantial 
relief was prayed, respondents say that the staterment is not true in 
fact, because the trustees did appear, and important relief was 
sought and obtained against them in removing them from office, 
but that assuming the allegation to be entirely true, it is a matter 
for which these respondents are not responsible, as it was not in 
their power, nor was it their duty, if in their power, to compel the 
defendant company to appear and defend itself; and respondents 
further say, that if the petitioner and his co-stockholders did not 
choose to keep up an efficient directory for due attention to their 
affairs, it was their own fault and default, and they cannot plead 
their own laches as a ground for setting aside a decree obtained 
upon process against this company, duly served according to law. 
These respondents were constrained to take a decree against the 
company by default, or not at all, and they have yet to learn that 
a decree had by default, upon process duly served, is not as valid 
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and binding as any other on all the parties against whom it is so 
taken, and they are advised that if the law were otherwise, adver- 
sary judicial proceedings would be impossible. 

2. As to the second allegation, to-wit: That there was no relief 
decreed against any defendant in said cause who did appear, re- 
spondents say the same is not true, because the trustees as afore- 
said did appear, and practical and important relief was obtained 
against them in the fact of their removal; but if the allegations 
were true, respondents would be at a loss to see in the circumstance 
any reason to set aside said decree, unless the jurisdiction of the 
court, in the administration of justice, is to be made dependent, as 
now contended, upon the pleasure of the defendants sued, and can 
be defeated at will by their voluntary disregard of the process of 
the court. 

8. In respect to the third allegation, to-wit: That judgments to 
a large amount were granted in favor of various parties who had 
never by proper proceedings become parties, the statement is 
wholly untrue, and must have been made in profound misconcep- 
tion of the nature of the proceedings had before a commissioner 
in Virginia, taking accounts under an order of court upon a cred- 
itors’ bill of debts secured by a trust deed and to be paid out of the 
trust fund thereby granted for the purpose. The report of the 
commissioner of the 19th of June, 1880, was but the execution in 
the usual and regular way of the decree for an account of the debte 
and assets of the company entered 6th October, 1879, and in point 
of fact every claim proved before the commissioner and established 
by the court in its decree of December 14, 1880, was represented 
by counsel and known to be so both by the commissioner and the 
court, and the fact of such representation appears of record. 

4. In respect to the fourth allegation, it is somewhat the same 
in substance as No. 3, and is based upon a like misconception of 
the nature of the proceedings under a creditors’ bill and the com- 
mon practice therein. The company was first duly served with 
process in the manner prescribed by law, and the cause havin 
been duly matured, the said order for an account of debts al 
assets was entered on the 6th of October, 1879, and after due pub- 
lication of the time and place of taking said accounts, the same 
were duly taken and reported, and the said company and all parties 
concerned had full legal notice of all the said proceedings in the 
manner prescribed by statute law and familiar in practice in Vir- 

inia. 
Y 5 and 6. Regarding the alllegations contained in specifications 
No. 5 and No. 6, of said petition, respondents are advised that 
taken together they constitute but one ground of contention; 
which is that process was not duly served upon the company be- 
cause it was served by a deputy sheriff, whose superior officer was 
as administrator in Virginia of W. W. Glenn’s estate the com- 


ee AO 


-qy- 


and Transportation Company and others. 221 


plainant in the creditor’s bill. But respondents say that here 
again the petitioners have entirely mistaken the law and practice 
thereunder in Virginia. The service of the summons as to the 
company was a good and valid service. The sheriff was not a 
party in his own right, and was party only as auxiliary adminis- 
trator of a foreign intestate, who owed no debts in this State, and 
owned no property in this State, except the claim in this suit, bat 
if the sheriff had been plaintiff in his own right, by the law of Vir- 
ginia the summons might have been served as a notice is served, 
and a notice may be, and constantly is served, by the plaintiff him- 
self. 

And in the absence of an express statute authorizing this to be 
done, by the immemorial common law in force in the State, a 
sheriff, though plaintiff, may serve a summons in a suit. Here the 
sheriff was in point of fact merely a nominal and technical plain- 
tiff (the real person to receive from the court or from the trustee 
in the deed of trust, being the Maryland administrator of said W. 
W. Glenn’s estate), and the fact is that John M. Glenn, of Balti- 
more, Maryland, one of the children of said W. W. Glenn, is now 
the administrator in Virginia of said estate, and the further fact is 
that said sheriff, nominal plaintiff as aforesaid, was only one of 
many plaintiffs who were in legal effect all of the creditors of the 
eompany, in whose behalf the suit was brought, and who subse- 
quently appeared therein and took the benefit thereof. The ser- 
vice was in accordance with the long usage and practice of the 
courts of this city, and of the said Chancery Court of the city of 
Richmond, in which the suit was brought, ever since it was a court, 
and no question was ever made about the regularity of such a 
service, until made in this case. But if the service was irregular, 
which is denied, the objection should have been made by the com- 
pany itself by plea in abatement, and could not be made now even 
by it after a decree by default. Much less can it be made by de- 
faulting stockholders, debtors to the company, in order evade pay- 
ment of the company’s debts out of a trust fund for that purpose 
wrongfully kept in their hands. And the objection, if valid, 
would be equally valid in an action at law by the trustee upon 
said assessment against said stockholders, as if made in this suit. 
But the objection is frivolous, as has been shown. 

7. Asto pretension No. 7, respondents are advised that all of 
the parties were before court necessary for the jurisdiction it as- 
sumed and exercised. All of the creditors of the company were 
duly brought before the court by the creditors’ bill and the pro- 
ceedings thereunder. The company was duly served with process, 
as were also the president and directors and the trustees, and the 
trustees appeared and answered the bill. The whole object of 
the suit was, in general terms, to obtain an execution of the trusts 
of said deed of trust executed by the company for the payment of 
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its debts, and to this end an assessment upon the unpaid subscrip- 
tions of the stockholders, conveyed by said deed as debta due to 
the company, and which, without such deed, were pledged by law 
to the payment of the company’s debts. 

And the novel proposition is now asserted that the debtors to 
the company who, by the act of the company, owe that fund to 
the trustee, were necessary individual parties to a suit authorizing 
the trustee to collect the trust funds in their hands; that is to say, 
in a suit against a corporation to enforce the payment of its debts 
out of the corporate property, it is necessary to have personally 
before the court all of the debtors to the corporation, because the 
money is to come out of them with which the debts are to be paid. 

The petitioners, by becoming stockholders, without paying their 
subscriptions in full necessarily became debtors to the company 
according to the terms of the contracts of subscription. But the 
fact of such indebtedness, while it created an obligation of pay- 
ment, conferred no rights upon the debtor as such. All of the 
rights of such a person were the inchoate rights of a stockholder, 
and accrued to him only in that capacity. And then the question 
arises whether, in a suit against a corporation to enforce the pay- 
ment of its debts, the stockholders as such are necessary parties, 
and that question answers itself. The distinctive characteristic of 
a corporation or joint stock company of this kind, the chief, if not 
only fundamental, element and condition of its existence, is the 
faculty conferred upon a number of persons of contracting and 
being contracted with, and of suing and sued upon such contracts 
as one person, in the name and by the instrumentality of a collec- 
tive agency, and its charter is but an agreement between them and 
the State by which the corporators or members of the company 
consent in advance to that mode of business and of procedure, and 
hence notification of legal proceedings, given in that mode, is 
binding on the collective body and upon each and all of its com- 
ponent parts. It is a great privilege and convenience for a multi- 
tude of persons to be able to contract and be contraeted with, and 
to sue and be sued as one person, and to be liable only for a speci- 
fied amount for the contracts thus to be made and enforced; and 
when contracts have been thus made and suit has thus been 
brought, and jurisdiction thus acquired to enforce them, it does 
not lie in the mouth of any member of the company to say, that in 
addition to suing and serving process upon him and his associates 
collectively, in the manner agreed upon before hand in their char- 
ter or articles of association, and thus after having fully obtained 
jurisdiction to enforce the social contracts out of the social property 
upon the express terms upon which those contracts were made and 
that property acquired, it was also incumbent on the creditors, who 
had trasted to and acted upon that agreement and basis of things, 
to sue each corporator individually in the same suit, and serve him 
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individually with process, as conditions precedent to jurisdiction 
over the corporate contracts and property. By the charter of this 
—— constituting with the general statute law of the State, 
its articles of association, it is expressly provided that J. E. John- 
ston and others named, and their associates, successors, and assigns 
should be a body “yang and politic, by the name of the Na- 
tional Express and Transportation Company, for the purpose of 
an express and transportation business, and as such to sue and be 
sued, plead and be unpleaded, contract and be contracted with, and 
should have power to make ordinances, by-laws and regulations 
for the government of all under their authority and the proper 
conduct of its affairs; and it was further’ expressly provided, that 
the said company should elect “stockholders to act as directors, 
who shall represent the said company and manage the business 
thereof;’’ and in pursuance of these provisions there was consti- 
tuted and continued a president and board of directors as active 
managers of the company, having full power and charged with the 
duty of representing the company and taking care of all of its 
affairs. By the general law of the State and the express terms of 
said charter, said officers were to continue in office until their suc- 
cessors should be appointed. And by the general law of the State 
also said corporation was to continue in existence, and was to sue 
and be sued in —_ of its contracts and property indefinitely 
until all of its liabilities should be enforced and its property dis- 
tributed among those entitled thereto. It was upon these condi- 
tions and this basis and understanding that credit was given by 
the public to this company for whatever it required in the prosecu- 
tion of its business, and it has been upon the same conditions, 
basis, and understanding that this suit was brought, and has been 
proceeded in to enforce the liabilities thus contracted. And these 
respondents are advised and insist that no one or any member of 
the more than one thousand persons who compose this com- 
pany, and who are scattered over twenty-one States and t-vo 
continents, can acquire any right to set aside the fundamental 
conditions aforesaid, or claim to be individually sued upon the 
corporate contracts, by reason of the failure and neglect on 
their part to keep up an efficient directory to represent them in 
respect of the business of the company and all litigation touching 
the same. By their laches and the dereliction of their agents, 
encouraged and permitted by their own acquiescence and example, 
they could neither deprive the creditors of the company of plain 
legal rights acquired under its charter and the general law of the 
land, nor create any new rights for themselves: And it would be 
monstrous if contracts authorized and made under a fundamental 
law, with one juridical person, and to be enforced by suit against 
one juridical person, the legal representative of a thousand or any 
number of natural persons, could thus, in defeat of law, right, and 
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justice, be converted into individual contracts made witb the thous- 
and natural persons, and be enforced only by suit against each eo 
nomine, scattered in different jurisdictions over the face of the 
earth and impossible to be reached by legal process. Respondents 
are advised that the stockholders of this company, after having 
agreed to be contracted with and to be sued in the manner above 
stated, and taking the chances of making a profitable speculation 
in that way, upon a limited liability, could not elect, when the 
speculation proved disastrous, to abandon the enterprise, throw all 
the burden of its losses upon their creditors, and by their negli- 
gence and default fail to keep up an active representative agency, 
and then claim immunity from the legal effect of a decree rendered 
against the company in accordance with the terms of their original 
agreement and the express provisions of statutes enacted to pre- 
vent such an outrage. 


Said petitioning stockholders, being citizens and residents of 


Georgia, were in fact out of the jurisdiction of this court and 
could not personally be brought within it by any process of law, 
and it is not for them to complain either of not having been indi- 
vidually sued themselves or that other stockholders, residents of 
Virginia, were not so sued, when those stockholders have not 
chosen to make such complaint on their own account, and who, if 
they had been sued could have successfully demurred to the bill 
for having made them parties, which has been the law for two 
hundred years. 

Upon the whole, respondents are advised and insist that said 
decree is a valid decree against the said company: that if it is so 
valid against the company, it is alike valid against the stockholders 
and they are bound thereby; that if it be not so valid, by reason 
of the nersonal absence of said petitioners, they can take advan- 
tage of the fact elsewhere and in every jurisdiction as well as in 
this suit; that they have been by their own agreement in advance 
embraced in the express terms of the charter of said company law- 
fully sued in the name and by the agency of the company, whose 


directory represents them in all things; and that the validity of . 


these proceedings cannot be impaired by virtue of the nineteen 
years default of the petitioners in providing themselves better rep- 
resentatives, or by virtue of their neglect now to call upon those 
representatives to act or to take any steps towards replacing them 
by others more eflicient in attention to the business of the company, 
or by virtue of the profitable immunity which the said stockholders 
have so long enjoyed and secured to themselves, simply by doing 
nothing towards the fulfillment of their clear duty, and by that 
means of interested laches, to the utter disregard of the rights of the 
creditors, have avoided the assessments necessary and proper to be 
made for the payment of the debts of the company, and which it 
would have been the first business of a faithful directory to make 
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and assist in enforcing by the trustees charged to collect the same. 
The pleadings, proofs, records, and proceedings had and filed in 
this case abundantly show that it was only after having been ob- 
structed and baffled for fourteen or fifteen years by the officers of 
the company (allowed to remain in office by the stockholders) and 
by the original trustees in the deed of trust (selected in imvitum as 
to the creditors), who were acting in concert with prominent stock- 
holders that the creditors were at last enabled, by getting posses- 
sion of the books of the company in 1879-80, to obtain the evi- 
dence essential to the prosecution of this suit, the institution of 
which was rendered necessary by the said profitable laches of the 
stockholders and the co-operative inaction and default in duty of 
their agents and trustees. In point of fact, by a fraudulent gen- 
eral stockholders’ bill against the company, its officers, and the 
trustees in said deed pending in the Circuit Court of the United 
States for the Eastern District of Virginia, from the 8th day of 
August, 1866, until the 11th day of December, 1880, the trustees 
in said deed were enjoined and restrained from proceeding to exe- 
cute the trusts in favor of the creditors, and the injunction was 
then dissolved and the suit dismissed only on the motion of said 
creditors, in order that they might be disentangled by the pen- 
dency of those proceedings in the prosecution of these insti- 
tuted by themselves. And a similar general stockholders’ suit 
against the said company, its officers, and the said trustees, origi- 
nally brought in a State court of the city of New York, in Sep- 
tember or October, 1866, and afterwards removed to the Circuit 
Court of the United States for the Southern District of New York, 
is still pending, and a similar injunction is still in force. The sub- 
stituted trustee appointed by the Chancery Court of the city of 
Richmond, and now executing the duties of his trast under the 
supervision of this court, bas not been able to proceed against the 
stockholders in that State because of the pendency of that suit and 
injunction, and he has been deterred from appearing therein and 
asking for a dissolution of the injunction because of the successive 
petitions filed by different sets of stockholders in this suit praying 
for a rehearing of said decree of the 14th of December, 1880, an 

obstructing its execution in every possible way. During the un- 
molested pendency of the said stockholders’ suit and injunction in 
the Circuit Court of the United States for the Eastern District of 
Virginia, the stockholders everywhere seemed to be content, as 
inaction in the eollection of unpaid subscriptions for satisfying the 
debts of their company was continuing exemption on their part 
from doing their duty in bearing the losses of their speculation 
instead of casting them upon their creditors. But as soon as those 
creditors, after so many years of vain effort, succeeded at last in 
1879-80, in obtaining the books of the company, and thus the evi- 
dence essential to the successful prosecution of this suit, that is to 
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say, essential to the ascertainment of the debts of the company, in 
order to the levying of a proper assessment, and to the discovery 
of the names and locality of the stockholders in the different 
States, the amount of their several subscriptions, the assignments 
of stock, and the several assignors and assignees thereof, all of 
whom are by express statute made responsible for the payment of 
the unpaid subscriptions; as soon as the long-baffled and defrauded 
creditors, having obtained these means of self-protection, pro- 
ceeded regularly in accordance with the statute law and the gen- 
eral and established principles and practice of chancery, to have 
done by the court, what the official agents of the company, the 
company itself, its stockholders and its chosen trustees, had so long 
failed to do, and had obstructed and prevented from being done, 
and the decree of December 14th, 1880, was entered, and an effi- 
cient trustee appointed clothed with the power and duty of suing 
the defaniting stockholders for an assessment upon their unpaid 
subscriptions,—no sooner was this done than a new system of 
laches was set on toot by different sets of stockholders—that of 
filing petitions in this suit for a rehearing of said decree and the 
arrest of the whole proceedings. 

All of the great labor, trouble and expense of this suit, necessi- 
tating besides large home expenses and costs, the employment of 
counsel and institution and costs of suits in twenty-one different 
States of the Union against recusant stockholders, would have 
been long ago avoided if the stockholders themselves had done 
their plain duty. And now when sued on the original decree of 
assessment in this suit of December 14th, 1880, as the said peti- 
tioners have been sued to compel the enforcement of a long-neg- 
lected and advantageous breach of legal and moral obligations of 
the highest dignity, they come forward at last, at the end of the 
law in their several States, and to avoid payment of the judicially 
ascertained debts of the company, seek to get rid. of id decree ren- 
dered by default, when the default was due to their own long 
laches and neglect ol duty, alike to the creditors and to themselves, 

And they do this without offering any indemnity or security 
against the great loss and damage that must necessarily result 
from setting aside said proceedings, which would suspend or set 
aside also the hundreds of suits based thereon in the different 
States; render useless the large expenditures already made or 
incurred in costs and counsel fees therein, as well as in this, the 
mother suit; and without offering any indemnity or security 
against the infinitely greater loss and damage to the trust fund 
by reason meanwhile of the death, insc!vency and embarrassments 
of other stockholders, during the delay incident to the pendency 
and prosecution of proeeedings de novo in this court, at the instance 
of these three Georgia stockholders, of whose solvency nothing is 
alleged or known. 
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And respondents are reliably informed, and here state the fact 
to be, that the great majority of the Georgia stockholders are em- 
barrassed, if not insolvent, and that it will be difficult, if not im- 
possible, to collect from them by any process of law even the 
assessment made by said decree. 

Respondents, in this connection, beg leave to refer, as if herein 
incorporated, to the various official reports made by John Glenn, 
trustee, showing the condition of the trust fund and also show- 
ing how absolutely necessary it is that the promptest and most 
efficient steps should be taken for the further collection of the 
trust fund necessary to pay the large indebtedness of the com- 
pany, and the great expenditure of litigation and costs in collect- 
ing the same. It is extremely doubtful, indeed, whether the whole 
of the solvent subscriptions will pay the debts of the company and 
the expenses of enforced collection. And it is under these circum- 
stances that three only, of a thousand stockholders, and these in a 
distant State, and who dispute the fact of their being stockholders 
at all, gravely ask this court to set aside all of the proceedings of 
the chanceller of the Chancery Court of the city of Richmond 
regularly had in this cause, and all of the proceedings based 
thereon already had in this honorable court since the cause has 
deen transferred to its jurisdiction. 

8. In regard to the allegation that it appears from the record 
that said decree by default was granted without proof being made 
to the court that the precedent conditions of the charter author- 
izing the said defendant company to sue and be sued and to do 
business and make contracts were ever complied with, respon- 
dents say that the fact of the legal organization and existence of 
said company was not putin issue in this suit, and could not, in- 
deed, have been thus collaterally inquired into. But if the fact of 
such organization, or any fact necessary to show the same had 
been put in issue, it would bave been proved. 

9. In respect of the allegation that it appears from the record 
that the original contracts of subscription were never placed in 
evidence before the court granting said decree, respondents are ad- 
vised that the same is wholly immaterial. By express statute the 
persons in whose names shares of the stock stand on the books of 
the company are the owners thereof as regards the company, and 
the commissioner properly reported to the court from the books 
the stock thus appearing to have been taken and held; but neither 
the commissioner nor the court undertook to indicate or determine 
who were or are the stockholders in said company, which, indeed, 
would have been an idle absurdity and impossibility. When per- 
sons are sued upon said decree as stockholders, it will be open to 
them to show, if they can, that they were never owners of stock in 
the company, and if successful, will defeat the suit. That course 
is entirely open to the petitioners in the suits brought against them 
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by the trustee, in the State of Georgia, and the jurisdiction to pass 
the said decree in no manner depended upon the fact whether or 
not the petitioners, or any of them, were original subscribers to 
said stock, or whether or not their original contracts of subscrip- 
tions were before the court when rendering said decree. 

10. In reference to the intimation in said 10th specification, re- 
spondents say that in point of fact full proof was before the com- 
missioner, in the books of the company, and otherwise, of the legal 
existence of said company and of the regular election of the officers 
named in the original and amended bills, and that ample proof 
appears in the record of every jurisdictional fact necessary for the 
maturity and proper hearing and adjudication of the suit, and the 
court so held in the said decree, wherein it is recited and deter- 
mined that the cause bad been regularly matured and proceeded in 
as to all of the defendants. Said petitioners do not venture to 
make any averment to the effect that said corporation has no legal 
existence, or that its said officers were not duly elected, but only that 
proof was not furnished as to the same. Respondents are advised 
that the legal existence of said corporation is a matter that can not 
be inquired into in this collateral way, but that if it could be, it 
was not necessary to furnish proof of a fact not put In issue by the 
pleadings, and that for all of the purposes of this suit, it was sufli- 
cient to aver and show that the said company acted as a corpora- 
tion, and that in the absence of its reputed president, the summons 
against it was duly served upon the only cashier it had in the city 
of Richmond, and also upon one of its directors, rasident in said 
city; and respondents say that not only was this done, but that for 
four successive weeks a copy of said summons was duly posted, 
and was also duly published in the Richmond Stale newspaper, 
published in the said city, which of itself, in the absence of a pro- 
per officer upon whom service could be made, would have been, 
by express statute a good legal service upon said company. 

11. As to the intimation that the claims established by the said 
decree, except the Glenn claim, were barred by limitations, re- 
spondents say that no plea of limitations was filed to any of said 
claims, but that if such plea had been filed, all of said claims were 
secured by the deed of trust mentioned in the proceedings, and 
that as to remedies against the trust fund thereby dedicated to 
their payment, no statute of limitation has any application, and 
that the remedy under said deed of trust will not be affected by 
any lapse of time short of the period sufficient to raise the pre- 
sumption of payment. And it abundantly appears by the record 
that all of the delay in the prosecution of said remedy arose from 
the illegal and wrongful conduct of the officers of said company, 
and the trustees of said deed alike in failing to execute said trust 
and in thwarting the efforts of the creditors to enforce execution 
of the same by concealing and withholding from them the stock 
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and other books of said company, which, indeed, were only 
made accessible for the purposes of this suit in the fall of the 
year 1879, when, for the first time since 1867, they were pro- 
duced by the surviving trustees. Fora brief period in 1866, 


and 1867, the said books were in the possession of a receiver 


of said company, appointed by the Circuit Court of Baltimore, 
but the order of his appointment was soon revoked and set 
aside by the Court of Appeals of Maryland, and the said books 
restored to the trustees, who, ever since, urtil the fall of 1879, as 
aforesaid, acting with the knowledge and approval of the president 
and other officers of the company, refused to permit any creditor 
to have access to them. And, in the saci the stockholders 
of said company, including the said petitioners, have enjoyed the 
advantage, now sought to be indefinitely prolonged, of keeping in 
their pockets the trust fund dedicated alike by the law and by said 
deed to the payment of the debts of the company, and by abandon- 
ing their duty and supinely doing nothing, have acquiesced in and 
secured the profitable wrong of hindering, delaying, and defraud- 
ing the creditors, now pleaded to perpetuate that wrong. When 
said petitioners subscribed for their stock in said company, they 
well knew it was to be paid for only as called for by the president 
and directors, and in point of fact, it appears from the books of 
the company that all of them actually paid one or more assess- 
ments thus made upon them. As stockholders, they afterward 
knew that the company stopped business, leaving a large amount 
of debts contracted and unpaid. With this knowledge they have 
permitted those debts to remain unpaid, thus throwing the losses 
of their speculation upon the public. They have failed to keep up 
an efficient directory to attend to their affairs, and have thus es- 
caped any further assessments. Their agents have prevented the 
creditors from finding out the names and localities of themselves 
and their associate stockholders by withholding the books of the 
company. And after having in this manner obtained immunity 
from honest payment of their debts for nineteen years, they now 
come forward and ask that a decree establishing those debts should 
be set aside more than four years after it was entered, in order 
that, in the place of their legal representatives, they may plead the 
statute of limitations! 

Respondents are advised, as before stated, that neither the said 
petitioners nor any other stockholders were necessary parties to 
the said suit at the time said decree was rendered, and that the 
same is valid aud binding upon the company and all of its stock- 
holders. Respondents are further advised, that no stockholder, or 
set of stockholders, is entitled to be permitted now to come in and 
ask either for a rehearing or a review of said decree; that the only 
lawful party to take such a proceeding is the company represented 
by its president or other proper officer, and that if such action was 
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thus taken by the company, it would have no ground to stand on; 
that the said decree, by default, having been duly obtained accord- 
ing to law, is as valid and binding in law as if obtained after 
appearance and contest by the company; that the omission or neg- 
lect of the company to appear and defend the suit was the omission 
and neglect of all the persons composing the company, whose duty 
it was to have an eflicient directory in office for the purpose of at- 
tending to the company’s affairs; that to permit now one setof stock- 
holders to appear and attack the said decree would be to open the 
door wide for different sets at as many different times and in such 
numbers as might suit their convenience or fancy, to do the same 
thing, and any decree that this court might enter would be subject to 
the same suceessive and wnending guerrilla warfare, in which no vic- 
tory of the creditors could settle anything, so long as any of the thou- 
sand stockholders of this company remained to come forward and 
ask to renew the attack; while, in the meantime the debts of the 
company, admitted to be of large amount, would go indefinitely 
still longer unpaid and the solvent stockholders become fewer and 
fewer the greater the delay thus effected, to the advantage and 
immunity of these defaulting speculators upon the public, whose 
nineteen years dereliction of duty is made the claim for continued 
dereliction. 

This course has already been pursued in this case by several 
separate sets of stockholders as above stated, and the relief they 
were content to take was granted to them and to the whole 
body of the stockholders in whose behalf they assumed and 
were permitted by the court to act. That relief was within six 
months from the 21st day of July, 1883, to get a release from the 
trustee of all indebtedness to the company, upon payment of twenty- 
five per cent. of the same to the trustee. These respondents con- 
sented to that decree and are bound by it, and they are advised and 
insist that, under the circumstances, ali of the stockholders are also 
bound thereby. For while the court reserved for future considera- 
tion all questions raised by the petitions of said stockholders, yet 
all of said stockholders united in consenting to said decree as a 
compromise for the benefit of themselves and of the whole body 
of the stockholders in whose behalf said petitions were filed and 
who in legal effect and contemplation were represented by said 
acting stockholders. Actual notice of said compromise was given 
to the present petitioners as well as generally to stockholders at 
large. All who desired had an opportunity to take advantage of 
the action thus taken by some in the name and on the behalf of all. 
Respondents are advised and insist that unless each successive set 
of stockholders who may choose to take the chances of profiting 
by a like proceeding is to be permitted term after term and year 
after year to obstruct the course of justice and arrest the adminis- 
tration of the trusts of said deed, it must be held that the end of 
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such proceedings has already been reached by the said decree of 
July 21, 1883. 

Respondents are advised and insist that if, contrary to their most 
earnest and respectful protest, said petitioners should be allowed 
further to proceed in their undertaking, it should be only on being 
pat upon terms to indemnify and save harmless these respondents 
for any loss or damage they may suffer in the premises, and upon 
giving ample security for the same, and also to pay the costs that 
may be incurred in this court and the Court of Appeals, should 
the case go to that court. By coming into this suit, in which the 
were not necessary parties, and, as these respondents are aishend, 
were not proper parties, they have become actors and are amenable 
to the rule that they who seek equity must doequity. It is just not 
only that they should be required to pay what they owe to said 
company, but also the increased costs of this suit, and to furnish 
security ample to protect and indemnify all interested in the trust 
fund against loss to that fund by reason of the suspension of the 
proceedings instituted by the trustee to collect the assessments 
authorized by said decree of December, 1880, or by reason of loss 
by the prevention of further assessments now known to be neces- 
sary to complete said fund. 

As to specification No. 12, objecting to the appointment of John 
Glenn as trustee because he is a resident of the State of Maryland, 
respondents respectfully say that the great majority, in value, if 
not in number also of the creditors, are residents of Maryland; 
that said Glenn was the unanimous choice of all of the creditors; 
that he gave bond in the penalty of $100,000 for the faithful per- 
formance of his duties as such trustee, with sureties qualifying to 
responsibility for $300,000; that he has so far fulfilled his duties 
with rare intelligence, diligence and fidelity, to the entire satisfac- 
tion of the court and the creditors, and to the dissatisfaction only 
of defaulting stockholders upon whom the due exercise of the 
faculties fitting him for the office is their only cause of complaint 
against him, and that such complaint is only compliment and com- 
mendation; and that if the said three small Georgia stockholders, 
or any other stockholders, will only pay to the said trustee what is 
now, or may hereafter by future calls, become due to him by rea- 
son of assessments upon their unpaid subscriptions, these respond- 
ents hereby engage to release them from all obligations to pay 
anything more on said subscriptions, so far as these respondents 
are concerned, and the receipt of the trustee for the same will con- 
stitute a full bar to any other or further claim for the same. 


THE SAID DEMURRANTS AND 
RESPONDENTS ABOVE STATED. 


January 28, 1885. 
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Affidavit to the foregoing answer is hereby waived. 


A. H. COX, 
Sol. for Compl’ts. 
Richmond, January 21, 1885. 


Original and full report of the Business Committee referred to. 
on pp. 97, 98 of the printed record, and filed as an exhibit with 
answer of the creditors to petition of Jennings and others. 


The business committee having examined into the affairs of the 
company, as well as the limited time at their disposal has enabled 
them to do, beg to make the following report: 


No. of shares subscribed for, 43,556 
On which calls have been made of 20 per cent., 

amounting to $871,120 00 
Amt. actually paid on said calls, $534,748 00 cash 
In notes of the parties, 54.436 00 
Making $589,184 00 


D 
Calls in arrear amount to 281.936 00 


$871,120 00 


Nothing whatever has been paid on 557 shares 
The directors agreed to consolidate | 
No. shares on which calls have been paid, 39,487 


No. shares on which all calls have been paid, 15,188 
‘see iperren, 23,368 
43,556 


Indebtedness of Co. as reported by its officers, $273,000 00 


But the Committee think it safe to assume 


them at $300,000 00 
Further debts to accrue by Nov. Ist, 1866, 25,000 00 
Estimated loss on leases and contracts, 25,000 00 


$350,000 00 


-8 
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The property of the Co. cost, according to 
books, $212,000 00 
Other assets representing, 55,000 00 


$267,000 00 


Assumed to produce, $100,000 00 


The committee are informed by counsel that the company has 
no power to reduce the capital stock below one-third of the 
$5,000,000 required by the charter, say $1,667,000. They are 
further informed by counsel that the par value of each share can- 
not be made less than $100 as prescribed in the charter. 

In order theretore to consolidate the stock the committee 
recommend that the 43,556 of subscribed shares be reduced to 
one-fourth that number, say 10,889 to be accomplished by the sur- 
render of four shares on which $25 each has been paid and the 
issue in lieu thereof of one share of fall paid stock of one hundred 
dollars. In order to effect this, and to raise a fund in addition to 
the assets now in the hands c’ assignees, to pay the entire indebt- 
edness of the company, a further call of $5 per share on the 43,556 
subscribed shares be at once made, making $25 in all. 

The above proposition would, however, reduce the amount of 
stock below the one-third required by the charter. The committee 
therefore recommend that six hundred thousand dollars of pre- 
ferred stock, bearing 8 per cent. interest, be issued in six thousand 
shares of one hundred dollars each to be sold at not less than par. 
This will increase the stock to the amount required by the charter 
and provide means for the successful prosecution of the company’s 
operations. 

They further recommend that a committee of five, consisting of 
one director, three stockholders, or proxy, not directors, and the 
superintendent, be appointed to negotiate for the sale of the pre- 
ferred stock at once. Failing in the disposal of the preferred stock 
the president and board of directors will at once take such steps, 
by additional calls or otherwise, as may be necessary to enable the 
trustees to liquidate every just demand against the company and 
dissolve the corporation. 

F. C. BARBER, 
Chairman Bus. Committee. 


Richmond, Va., October 10, 1866. 


To the Chairman of the Meeting of Stockholders of the National 
Express and Transportation Company. 
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Depositions filed in open Court February 19, 1885. 
In the Circuit Court of the County of Henrico: 


Glenn’s adm’r and others 
v. 
The National Express and ‘Transportation Company and others. 


In the matter of the petition of Thomas J. Jennings, Goode 


Bryan, and Charles Bb. Purcell. | 


To the said Thomas J. Jennings, Goode Bryan, and Charles B. 
Pureell: 


Gentlemen,—Please take notice that on Saturday, the 31st of 
January, 1885, we shall, at the office of O. G. Kean, Esq., Goddin 
Building, at the corner of 11th and Bank streets, in the city of 
Richmond, between the hours of 9 A. M. and 5 P. M., proceed to 
take the depositions of Edward H. Fitzhugh, P. P. Winston, L. P. 
Winston, and cthers, to be read as evidence in our favor on the 
hearing of the above entitled matter, and that if from any cause 
the taking of the said depositions should not be commenced on 
that day, or if commenced, not completed, the same will be con- 2 
tinued from day to day and from time to time at the same place 
and between the same hours until completed. 

Respectfully yours, 


THE COMPLAINANTS IN THIS SUIT, CREDITORS, &c., 
By Counsel. 
Richmond, January 29, 1885. 


Executed January 29, 1885, by delivering to Joseph Christian, 
counsel for the within named petitioners a copy of the within no- 
tice. 

LEWIS P. WINSTON, 
She’ff city of Richmond. ; 


In the Circuit Court of the county of Henrico: 


Glenn’s adm’r and others 
v. 
The National Express and Transportation Company aad others. 


In the matter of the petition of Thomas J. Jennings, C. B. Pur- 
cell, and Goode Bryan. 
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To Thomas J. Jennings, UC. B. Purcell, and Goode Bryan, Esqs. : 


Gentlemen,—Piease take notice that the depositions of Benjamin 
H. Berry, P. P. Winston, and L. P. Winston, taken by us at the 
office of O. G. Kean, Esq., in the Goddin Building, cor. 11th and 
Bank streets, in the city of Richmond, Va., in pursuance of notice 
theretofore given you, have been kept open, and will be kept open, 
for re-examination and cross-examination of said witnesses until 
the 19th day of February, 1885. Should it be desired by you, said 
witnesses will be recailed and re-examined and every opportunity 
given you for cross-examination, or at your option, they may be 
cross-examined upon their testimony already given. The notary 
is Conway Sands, Esq., cor. of said 11th and Bank streets, who 
will cause the witnesses to attend at any time you may appoint 
between this and the said 19th February, 1885. 


Respectfully yours, 


JOUN M. GLENN, 
Adm’r, &c., of W. W. Glenn, dee’d, and the cther compl’nts 
creditors of said defendant company. 


By CARRINGTON & FITZHUGH and JOUN HOWARD, 
Their Counsel, 
Richmond, Febraary 14th, 1885. 


State of Virginia, city of Richmond, sct. : 


I, F. H. MeGuire, a notary public in and for the city aforesaid, 
do certify that Edgar W. Carrington, of lawful age, this day made 
oath before me in my said corporation, that on the 14th day of 
February, 1885, he delivered to Judge Joseph Christian, attorney 
and counsellor at law, a true copy of the above notice. 

Given under my hand this 16th day of February, 1885. 


F. H. McGUIRE, N. P. 


The deposition of P. P. Winston, L. P. Winston, and others, 
taken before me, Conway R. Sands, a notary public for the 
city of Richmond, pursuant to notice hereto annexed at the 
office of O. G. Kean, Esq., in the city of Richmond, on the 
8ist day of January, 1885, between the hours of 9 A. M. and 5 P. 
M., to be read as evidence in behalf of the complainants, creditors, 
&c., in the suit of Glenn’s Adm’r and others, v. The National Ex- 
press and Transportation Company and others, depending in the 
Circuit Court of Henrico county, Va., wherein Glenn’s Adm’r and 
others are plaintiffs and the National Express and Transportation 
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Company and others are defendants, in the matter of petition of 
Thomas J. Jennings and ala. 


JOHN HOWARD, Esq., 


Counsel for complainants in above entitled suit and others creditors 
of said company whose claims were established by the decree of 
December 4th, 1880. 


Mr. P. P. Winston, being duly sworn, deposes and says as fol- 
lows: 


Ist question by Mr. Howard. Please state your residence, age 
and occupation ? 

Ans. I reside in the city of Richmond, I am fifty-six years old, 
and am deputy sheriff of the city of Richmond. 

2d .Ques. by do. How long have you been connected as an officer 
with the office of sheriff of the city of Richmond? Please state 
when your connection with that office commenced, and what posi- 
tions you have held therein. 

Ans. My connection with the office commenced about 1846-47 
as deputy sheriff. I have been connected with the office ever since 
that time, except during the war and three years before the war; 
it being about seven years altogether that I was out of the office; 
the rest of the time [ either held the office of deputy sheriff, or of 
sheriff, and have personally executed the duties of the same. 
During a part of that time the sheriff of the city of Richmond 
and the county of Henrico was the same person; and he and his 
deputies executed all the duties of sheriff in all the courts alike in 
the city and county, except in the Hustings Court of the city of 
Richmond. 

3d Ques. by do. During the time you have been connected with 
said oflice, what has been the usage and practice, or manner of 
serving writs in cases in which the sheriff was plaintiff by virtue 
of his office, 7. e., as adm’r or executor, c. t. a., suing in behalf of 
the estate? State to whom, in such cases, have the writs been 
directed and by whom executed. 

Ans. Since 1865 the universal practice has been to direct writs 
to the sheriff of the city of Richmond, and they have been uni- 
formly served on the defendants by the deputy sheriff, and my 
recollection is, that that was tle rule also before the war. 


And further this deponent saith not. 
P. P. WINSTON. 


Mr. Benjamin H. Berry, having been duly sworn, deposes and 
says as follows: 
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lst Question by Mr. Howard. Please state your name, age, resi- 
dence and occupation. 

Ans. Benjamin H. Berry. Iam thirty-nine years old ; reside in 
the city of Richmond, and am clerk of the Chancery Court of the 
city of Richmond. 

2d Ques. by do. How long have you been connected with the 
Chancery Court as clerk, and state if you have acted as clerk in 
other courts? 

Ans. I have been clerk of said court ever since 1870. I quali- 
fied as clerk of the court in July, having been elected in May. I 
was clerk in other courts from 1863 up to that time, 

3d Ques. by do. Please state what has been the usage, practice, 
or manner of directing and executing writs in the Chancery Court 
of the city of Richmond during the time you have been clerk 
thereof, in cases in which the sheriff of the city of Kichmond, by 
virtue of his office, has been plaintiff, i. ¢., as adm’r or executor of 
deceased parties, suing on behalf of the decedent’s estate. State 
to whom the writs in such cases are directed, and by whom exe- 
cuted on the defendants. 

Ans. They are directed to the sheriff of the city of Richmond, 
and generally executed by his deputy. So far as 1 know, that has 
been the universal custom. 

4th Ques. by do. Was or not such the usage and custom in other 
courts of the State in which you acted as clerk ? 

Ans. Yes, sir, it was the same custom. During the twenty odd 
years in which I have been connected with clerks’ offices that has 
been the universal custom. 

5th Ques. by do. Look at the writ and service thereof, to be 
found on pages thirty-two and thirty-three, of the printed and 
certified record in this cause, and state whether or not the writs 
there appearing to have been executed upon the National Ex- 
press and Transportation Company, was directed and executed 
in the usual way in cases in which the sheriff is plaintiff in the 
manner above stated 7 

Ans. I have examined the writ and am satisfied that it was 
directed aud executed in the usual way. 

And further this deponent saith not. 


BENJ. H. BERRY. 


Lewis P. Winston, Esq., another witness, being duly sworn, de- 
poses and says as follows : 


1st Ques. by Mr. Howard. Please state your name, age, resi- 
dence and occupation ¢ : 

Ans. Lewis P. Winston; I am twenty-nine years old, reside in 
the city of Richmond and am at present sheriff of the city of Rich- 


mond. 
2d Ques. by same. Please state how long you have been con- 
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nected with the office of sheriff in the-city of Richmond, as sher- 
iff or deputy. 

Ans. Fifteen years; during which time I was deputy fourteen 
years, and sheriff about one year. During the whole of this time, 
before I was elected sheriff, | was the principal deputy. 

3d by do. Please state what has been the usage and practice 
during that time of directing and executing writs in cases in which 
the sheriff, by virtue of his office, has been personal representative, 
suing for the benefit of the estate of deceased persons. State to 
whom the writs have been directed and by whom they have been 
executed on the defendants 

Ans. Writs were universally directed from the Chancery Court 
of the city to the sheriff, and were executed by me as deputy. 
That has always been, and is now, the custom. In such suits 
brought in my name, my deputy executes the writs on the defend- 
ants; and [ have always understood that was the previous custom 
in the othee. ) 

4th Ques. by do. Please look at pages thirty-two and thirty- 
three of the printed and certified record in this case, at the writ 
there appearing to have been executed on the National Express 
and ‘Transportation Company, and also inspect the original writ 
and return now shown you and state whether or not the said writ 
was directed and executed in the manner above stated by you? 

Answer. I have inspected the said writ and the return thereon, 
the original of which I now hold in my hand, and perceive and 
state that it was directed in the usual way and was executed by 
me on the said company. 

5th Ques. by do. Please state whether or not you recollect to 
have executed personally that writ? 

Ans. I distinctly recollect the tact. I made particular inquiries 
as to who were the oflicers of the said company, and the matters 
stated in the return are strictly true. 

And further this deponent saith not. 

LEWIS P. WINSTON. 
State of Virginia, 
City ot Richmond, to-wit: 


I, Conway. R. Sands,a notary public for the city aforesaid, in the 
said state, do hereby certify that the foregoing depositions were 
taken and sworn to and subseribed before me at the ti mes and 
place mentioned in the cap tion the reto, and | do turther certify 
that the said depositions were kept open in conformity with the 
notice hereto attached until the 19th day of February, 1885. 

Given under my hand this 19th day of February, 1885. : 


CONWAY R. SANDS, N. P. 


Notary’s fee for taking depositions, $5. 
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Decree of March 4, 1885, and opinion of Court. 


[In the Cirevit Court of Henrico county, continued by adjourn- 
ment and held for said county, March the 4th, 1885: 


Glenn’s Adm’r and Others }  — 
| In the Cireuit Court 
oo ey oe ; : of the County of 
National express ana lransportation Com- : a 
; Llenrico. 
pany and Others. 


This cause came on this day to be heard on the papers formerly 
read and. upon the petition of Thomas J. Jennings, E. B. Parcell, 
and Goode Bryan, and the demurrer and answer thereto of the 
complainants and the joinder of the said petitioners in said de- 
murrer (there being no replication to said answer), and upon ex- 
hibits and examinations of witnesses hled, and by consent of parties 
by counsel was set down for argument, and was argued by counsel. 

On consideration w hereof, ior reasons expressed in writing, here- 
with filed and made part of the record though not to be epread 
, Upon the order-book, the court doth adjudge, order, and decree that 
the said petition be dismissed and that the complainants recover of 
the sail petitioners their costs In the matter of the said petition 
expended. But this decree is to be without prejudice to any su b- 
sequent application of the petitioners or other stockholders to re- 
open the decree entered in this cause on the 14th day of December, 
L880, 80 tar as may be né cessary to inquire into the validity of any 
of the debts against said company recognized in said decree; such 
application to set out sufhcient reason to justify the court in re- 
opening the decree for said purpose, aud to be accompanied with 
a tender of adequate security to pay all costs awarded to any 
party, and all damages sustained by any party by reason of such 
application, and in other respects to abide the judgment of this 
court. 

And liberty is given said petitioners, or any other stockholders, 
to take such steps as they may be advised for requiring the survi- 
ving trustees, in the deed of trast in the proceedings mentioned, to 
render such further accounts as may be deemed proper, upon like 
terms as are above prescribed. 

- And the petitioners desiring to appeal from so much of this de- 
cree as dismisses their petition with costs, the court, on their mo- 
tion, suspends that portion of this decree for twenty days from the 
date hereof; provided the said petitioners, or some one or more of 
them, or some one for them, shall give bond with good security, 
in the penalty of three thousand dollars, in the mode and with con- 
ditions prescribed by law. 
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Glenn’s adm’r and others ) 

v. em 

National Expressand Transportation Company { 
‘and others. 


Opinion of court. 


_ This cause has been transferred to this court by order of the 
Chancery Court of Richmond, of June 27th, 1884. 


It comes before this court now upon the petition of Jennings and 
others, three citizens of Georgia, asking to set aside and rehear 
the decree of the Chancery Court of Richmond, of December 14, 
1880. 

That decree established the validity of the deed of trust of the 
defendant company of September 20, 1866; construed the deed as 
a conveyance of all the property of the company, including the un- 
paid subscriptions of stock; approved a report of its commissioner 
of the debts due by the corporation, and finding, in the absence of 
other property of the corporation, that it was necessary for the 
payment of these debts to resort to the stockholders for their un- 
paid subscriptions, substituted a trustee for the original trustees 
designated in the deed, and assessing upon the stockholders a 
contribution of thirty per cent. of their subscription, ordered the 
trustee to collect the same by suit or otherwise. 

Thé substantial justice of this decree, as to the greater part of 
the creditors against the corporation, and the necessity of resort- 
ing to the stockholders to pay them, has not been, and cannot be, 
made matter of controversy. It is idle to cite authorities to sus- 
tain the fundamental principle of corporation law, that the unpaid 
subscriptions of stockholders are debts due to the corporation out 
of which the creditors have a right to be paid. 

The only substantial objections to this decree are the allegations 
that the indebtedness of the corporation is less than that reported 
by the commissioner and confirmed by the court, and that the as- 
sessment upon the stockholders, made by the court, is therefore 
too large. 

If this indebtedness of the corporation be less than the commis- 
sioner reported, it does not necessarily follow that the decree was 
wrong in the assessment made upon the stockholders. It is abund- 
antly apparent that some assessment upon the stockholders was 
necessary. 

To the extent of every dollar of their unpaid subscriptions they 
were holders of funds to which creditors had a right to resort. The 
assesgment upon all of them was designed to call in these funds 
ratably, so as to equalize between the stockholders the common 
burden. If the assessment decreed by the court yields too large 
a sum to satisfy creditors, the stockholders will reclaim their 
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over-payments, if there be any over-payment. Whatever the hard- 
ship or suffering of the stockholder in making it, the rights of the 
creditor are of superior dignity, and in the interest both of stock- 
holder and of creditor, it is better to have the assessment made at 
once abundantly adequate to discharge the debts of the corpora- 
tion. Kennedy v. Gibson, 8 Wall. 505. It is now very question- 
able whether, viewing this record in the best light for the stock- 
holders, the assessment ordered by the decree of December, 1880, 
will yield the sufficient sum, and it may be that a subsequent as- 
sessment will be necessary. 

The petition in this case was allowed to be filed by the Chancery 
Court of Richmond April 11th, 1884. If this order had not been 
entered, and I were now called to consider the application to file 
this petition against the objections of the plaintiffs, [ do not think, 
that the leave to file ought to be given. 

The petitioners do not even ask to be admitted as parties to the 
cause. They do not even admit that they are stockholders in the 
company. The petitioners are residents of another State, and the 
enforcement of the decree of which they complain was contem- 
plated by the decree to be had in another foram. Their language 
is carefully guarded, therefore, so as to reserve to themselves de- 
fences in the courts of Georgia which the courts of Virginia upon 
their own application to bear them might reject. ‘But in despite 
of their guarded language they have voluntarily subjected them- 
selves to the jurisdiction of this court, and if no;demurrer had 
been interposed, and the petitioners had been required to reply to 
the answer, and issue had been forced upon that, [ would have 
been compelled to hold them to the jurisdiction of tthis court, and . 
could not have dismissed them from the cause unti! after enquiry 
before a commissioner and ascertainment of their liability a decree 
could be entered against them, which would conclude all contro- 
versy as to them in the courts of Georgia. 

But the demurrer has been interposed, and no replication to the 
answer has been entered, and in this condition of the pleadings the 
case, after elaborate and able argument, has been submitted to the 
court. | 
It was practically conceded in the argument that the stockholders 
were not necessary parties to the case, and that the decree com- 
plained of is conclusive against them when sued upon in other 
courts, of this or any other State. If it had not been so conceded 
the well considered judgment of the Court of Appeals of Maryland 
and the able and exhaustive opinion of Judge Alvey, concurred in 
by all of his brother judges in Glenn v. Williams, 60 Md. 119, would 
relieve me of any necessity to extend this opinion upon this point. 

This opinion of the Maryland court appears to have been ac-— 
cepted, and its judgment followed in the United States courts of 
Louisiana, Glenn, trustee, v. Soule, 22 Fed. Rep. 417, and of Dis- 
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trict of Columbia in the case of Glenn, trustee, v. Busey, and in a 
State Court of California. 

But it is urged that the decree against the corporation was prac- 
tically a decree by default, and that the stockholders, who had no 
knowledge of the proceedings and no opportunity to protect their 
interests, should now, in the same court which rendered the de- 
cree, be permitted to be heard. 

It is insisted that the corporation was never properly before the 
court, and that the court was without jurisdiction to render the 
decree. If this be so, it is never too late for the court to retrace 
its ateps, and in whatever manner the fact is brought to the atten- 
tion of the court, whether by a party to the cause or the suggestion 
of any outsider either as amicus curie, or otherwise, it is the duty 
of the court ex mero motu to rescind its action. 

lam of opinion, however, that this corporation was properly 
before the court. Even if we were justified in considering the 
corporation as having expired or dissolved, the 3lst sec., 56 ch., 
Code of 1873, continued its existence as long as might be neces- 
sary to enforce its liabilities and distribute its property among its 
creditors. The proceedings by or against it were required by the 
statute to be the same, whether it was a “living” or, as learned 
counsel for petitioners phrase it, a ‘“‘ going’”’ corporation, or an ex- 
pired corporation. 

Now, ch. 166, sec. 7, Code, 1873, provides how process against 
a corporation must be executed. By the act of incorporation the 
city of Richmond was made the habitat of the principal office of the 
company. If the president of the company had been found here, 
process could have been served upon him. In his absence it could 
have been served upon the cashier or treasurer, and if there were 
none such, upon a director of the company. The act further re- 
quires, in order to render the service valid, that the return should 
show on whom and when the service was made, and that the per- 
sons so served were residents of the sheriff’s bailiwick. Now this 
process was served upon M. B. Poitiaux, as cashier, and upon 
Joseph R. Anderson, as director, and the officer’s return shows 
that both of them were residents of the city of Richmond; that it 
was executed upon both of them in the city of Richmond, August 
8, 1879, by delivering to each a copy of process, and that the presi- 
dent of the company was not a resident of Richmond. Both Mr. 
Poitiaux and Gen. Anderson appeared and answered, and while 
they disclaimed right to answer officially, recognized in their an- 
swer the service upon them officially of the process in the cause, 
Now, if Mr. Poitiaux was the cashier or treasurer of the company, 
service upon him was sufficient. If he was not, there was no such 
officer of the company within the sheriff’s bailiwick, and service 
upon a director was sufficient. 

Gen. Anderson, in his answer, does not deny that he was a di- 
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rector. He admits that he had been, but states his belief that he 
bad resigned. This answer, however, is sufficient to throw upon 
the plaintiffs the burthen of showing that he was a director when 
the process was served. With that onus upon them, the evidence 
in the record is abundantly sufficient. Gen. Anderson appeared as 
director in the very last meeting of the directors which was ever 
held, and that meeting was subsequent to the last meeting of the 
stockholders. He could, therefore, never have divested himself of 
his official relation to the company. 

As to the objection that the service of process was invalid be- 
cause made bya deputy of Mr. Wright, who, as sheriff, and admin- 
istrator of Glenn was plaintiff, I think it is entirely without merit. 
No objection of this character has ever, so far as I have heard, been 
made in Virginia before. It isa matter of every day practice in 
every court in the Commonwealth, and has been from the earliest 
days of the State. The concurrence of professional opinion, both 
of the bar and the bench, through these many years, is alone sufli- 
cient to repel the idea that the practice had been in violation of 
law. 

The summons being merely serviceable process might, at com- 
mon law, well have been executed by the sheriff himself, though 
plaintiff in the suit, independently of our statute authorizing a 
summons to be served as a notice is served, which may be and is 
constantly served by the plaintiff. See Sewell on Sheriff, 46 Law 
Library, 88-89; Mayor, ¢c., v. Bubb, 1 Dow]. Practice Cases, 151 ; 
Mayor, &¢., v. Williams, 17 E. C. L., (10 Moore) 266; Code 1873, 
ch. 166, § 5, § 2, § 6, ch. 163, § 1. 

The corporation was then, in my opinion, undoubtedly before 
the court. But the answers of Poitiaux and Anderson made 
patent the fact that the corporation was not a going corporation, 
and I think that the attention of the learned chancellor ought to 
have been called at once to these answers, and enquiry had as to 
the facts upon which the jurisdiction against the corporation was 
assailed. And when it did appear that this dormant, if not dead, 
corporation was before the court, by service of process, upon 
officers who disclaimed right to represent it and refused to repre- 
sent it, and that being before the court, creditors are asserting their 
right to have ascertained and determined the large amount of its 
asserted indebtedness, and that the only possible means of pay- 
ment of their debts was by assessments on hundreds of absent 
stockholders, I think the court ought to have required the officers 
of the company, upon whom process had been served, to retain 
counsel to protect the interest of the company and its absent stock- 
holders, with a pledge of compensation to counsel out of the assess- 
ments to be made upon these stockholders. 

This, however, was not done, and the case proceeded to hearing 
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before commissioner and court without the appearance at any 


stage of the investigation of any party to represent the interests of 


the stockholders, and resulted in the ascertainment of the decree 
of December, 1880, of an indebtedness of some $500,000, and the 
necessity of a call upon stockholders scattered throughout twenty 
or more States for 30 per cent. of a subscription made fifteen years 
before the decree, and to which the mass of these stockholders had 
reason to believe that all obligations, if any, had been extinguished 
years avo. 


There is ap apparently imposing equity in the application of 


these petitioners. But this apparent equity depends upon the rea- 
sonable suggestion in view of all this record of practical injury. 
‘There are equities on the other side. The creditors of this com- 
pany, whoever they may be or how ever large their debts, have 
equities very superior to those of ber stockholders. The sugges- 
tion that, as to any of the debts, the Statute of Limitations could be 
pleaded, or ought to be pleaded, is without any merit. The stock- 
holders were permitted by the company to retain the greater part 
of their subscriptions, but they retained it subject to call when 
needed to pay creditors of the company. As part of the property 
of the company, these unpaid subscriptions were conveyed to the 
original trustees for the benefit of creditors, and the substituted 
trustee represents the beneficiaries of that dedication, or, in other 
words, all of the creditors of the company. The conveyance of the 
company made thee subscriptions a trust fund, ard as to no cred- 
itor can the Statute o: Limitations be pleaded in favor of this trust 
fund. Upon this familiar principle I hardly think it necessary to 
cite authorities and content myself with referring to two Virginia 
eases—Smith v. R. R. Co.,33 Grat. 617; Bowie v. Poor School. 75 
Va. 300. 


Outside of this suggestion of the Statute of Limitations, neither 


in the petition nor the argument has there been any suggestion of 


doubt as to the validity of the claims against the company reported 
by the commissioner and confirmed by the court in its decree, ex- 
cept as to a single debt. 

This is a very large claim, however, and if any of the atockhold.- 
ers desire to have the decree reopened for new enquiry as to its 
validity, and can in a subsequent petition show sufficient reasons 
to justify apprehension that injustice has been done in recognizing 
this debt, the decree now to be entered will reserve the right to 
make the new enquiry upou proper terms. I must say, however, 
that from my examination of this record in view of the objections 
to the debt assigned by counsel in argument, I believe the new 
enquiry will result in re-establishing the ciaim, and prove of no 
practical benefit to the stockholders, 

It was further urged in support of the petition that the original 
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trustees had not been required to account, and have not accounted. 
This objection appears to have arisen from a partial examination 
of the record. 

At the last term of this court the surviving trustees were re- 
quired to account before one of the commissioners of the court, 
and Commissioner Leake’s report under that order was presented 
and confirmed, showing an indebtedness of the trust to both of the 
surviving trustees. 

If; however, any probable injustice was done to the stockholders 
in this settlement of the trustees’ account while the corporation 
was practically without representation, opportunity will be afforded 
to reopen the accounts. But in reopening these accounts either to 
surcharge and falsify the trustees’ accounts or to assail the validity 
of any debt which has been recognized by the court, it is only fair 
that the stockholders at whose instance it is done should give secu- 
‘ity to pay any costs unnecessarily sustained by the trustees or 
creditors in making such further enquiry. 

The amount of the indebtedness of the company recognized in 
the decree of December, 1880, is very large, but quite one-half of 
it is now the cumulation of interest upon debts which have been 
unpaid since 1866-67. The principal of the indebtedness recog- 
nized by the court, when compared with the estimated indebted- 
ness of the company by the stockholders and directors in their last 
official action, is very suggestive that the stockholders have suffered 
no wrong in the accounts taken in the cause. 

From any presentation in the petition, or in the argument of 
counsel in support of it, | cannot now see that there bas been any 
probable injustice done to the stockholders in the ascertainment 
of the debts due by the company, but if there has been any, the 
court will be held open for enquiry upon any proper showing of 
the necessity for snch enquiry at any time before the debts are 
paid. 

Leave to file further petitions contesting any of these debts and 
to assert any liability of the trustees will, therefore, be reserved in 
the decree for these petitioners or other stockholders conditioned 
upon the assignment of adequate reasons and tender of security to 
abide the judgment of the court. 

But no petition will be entertained to arrest or delay the en- 
forcement of the decree of December, 1880, so far as it requires the 
substituted trustee to collect by suit or otherwise the assessment 
upon the stockholders of 30 per cent. of their subscription of stock. 
It that portion of the decree could be suspended or arrested, I be- 
lieve that the ultimate result would be of necessity to impose upon 
the now solvent stockholders the payment of an increased assess- 
ment to meet the unnecessary costs of protracted litigation and the 
cumulation of interest upon indisputable debts of the company. 
The principal of these debts was estimated at the meeting of the 
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stockholders held in this city on the 10th of October, 1866, to be, 
as of the Ist November, 1866, some $350,000. The decree recog- 
nizes a principal of less than $300,000. The monthly interest upon 
say only $250,000, is some $1,250, and has to be paid sooner or later 
by these solvent stockholders. In their interest, therefore, not less 
than in the interest of the creditors, I am of opinion that the decree 
for the collection of the assessment should be promptly and vigor- 
ously enforced. 


Petition of John Glenn, trustee, filed March 25th, 1885. 


Glenn’s adm’r and others 
v. 
National Express and Transportation Company and others. 


In the Circuit Court of Henrico county: 
To Hon. B. R. Wellford, Jr., judge of said court: 


The petition of John Glenn, trustee, respectfully states that all 
of the copies of the record heretofore printed, and which embraced 
all of the original and direct proceedings down to and including 
the decree of January 3d, 1881, have been exhausted; and it has 
become necessary, in the prosecution of suits under the decree of 
December 14th, 1880, that additional copies should be printed. 


Since the said 3d day of January, 1881, however, certain voluminous © 


collateral and immaterial proceedings bave been had in the case 
at the instance of various stockholders and others, which, with the 
exhibits filed, have increased the record to an enormous bulk, 
without in any manner affecting the said original and direct pro- 
ceedings. 

If these subsequent collateral matters are to be considered 
a part of the record, the copying and printing of the same would 
greatly enlarge the bulk and multiply the costs in the premises; 
and in any of the numerous suits which your petitioner has 
brought or may bring against stockholders in the different States, 
an appeal on either side would necessitate the incurrance of use- 
less costs toa degree amounting to oppression, inasmuch as the 
said extraneous matter would be wholly immaterial and unneces- 
sary for the prosecution or the defence of such suits. The costs of 
said litigation in the different States are already very great, and 
are continually increasing. It is the obvious interest of the stock- 
holders themselves, by whom these costs will ultimately be paid, 
that the same should be diminished as far as practicable. 

The said collateral proceedings embrace the petition of J. J. A. 
Trotter, a stockholder, tendered to be filed on the 13th of October, 
1881; the petition of John E. Hurst and others, filed on the 14th 
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day of May, 1888; and the petition of Thomas L. Farish and 
others, filed on the day of July, 1883; and the joint and sev- 
eral answers of the Baltimore and Ohio Railroad Company, the 
Bank of Commerce, W. W. Glenn’s adm’r, and others, to the said 
several petitions (the said several answers having been filed on 
behalf of said respondents and all other creditors of the defendant 
company). Also numerous and voluminous exhibits and deposi- 
tions, filed with the said petitions and with said answers as parts 
thereof. All of the said collateral proceedings resulted in the decree 
of July 21st, 1883, authorizing your petitioner, the trustee, within 
six months from the date thereof, upon the payment to him by any 
of the subscribers or persons liable on the stock of this company, 
of twenty-five per cent. of the origival amount of subscription 
with certain interest and costs, to give an acquittance in discharge 
of such liability—which decree may be found, as entered, on the 
said 2ist day of July, 1883, in the records of this case. 

Your petitioner has duly reported to the court from time to time 
his action under the said decree, as wil] appear from the files of 
said record. The said reports are also voluminous, and immaterial 
in any proceedings against other stockholders. 

Your petitioner further shows that on the 11th day of April, 
1884, another petition was filed by Thomas J. Jennings, Goode 
Bryan anc Charles 8. Purcell, of a character similar to those 
above mentioned; to which the Baltimore and Ohbio Railroad 
Company, the Bank of Commerce, Glenn’s administrator and 
other creditors, filed a demurrer and a joint and several answer, 
and exhibits and the depositions of witnesses. 

The object of each and all the petitions above named was to 
obtain a rehearing of the said decree of the 14th day of December, 
1880, and to set the same aside. 

The record of the court in this case shows that on the 9th day 
of December, 1884, the said several petitions of Trotter and of 
Hurst and others, and of Farish and others, were dismissed, and 
your petitioner was directed to proceed to execute the said decree 
of December 14th, 1880, as if the said order of July 21st, 1883, 
had never been entered; and that the matter of the said petition 
of said Jennings, Bryan and Purcell, having been fully argued and 
heard, the said petition was, on the 4th day of March, 1885, dis- 
missed with costs. 

In addition to the foregoing matters which are collateral and 
immaterial as aforesaid, various reports have been filed by your 
petitioner, of his transactions as trustee, and various reports have 
also been filed by commissioners of this court, auditing said re- 
ports, and in reference to the details of the administration of the 
said trust—which reports are wholly immaterial for the por- 
poses of prosecuting or defending any suit or suits against stock- 
holders, authorized by the said decree of December 14, 1880. 
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Your petitioner is advised that, for the said purposes, the only 
additions to the record heretofore printed, which closed with the 
decree of January 3d, 1881, are copies of the orders and decrees 


since entered; as they will show all of the subsequent action of 


the Chancery Court of the city of Richmond, ending with the 
order of that court, of the u7th day of June, 1884, removing this 
cause to this court, and all of the subsequent action of this court 
in this cause to this date. 

Your petitioner therefore prays that your Honor will enter an 
order directing the clerk of this court in making out a copy of so 
much of the record in this case as may be required by your peti- 
tioner for showing his authority to sue the stockholders of the 
defendant company for the assessment of thirty per cent. of their 
stock as prescribed by the said decree of December 14, 1880, to 
omit the matters and things specified in the foregoing petition as 
immaterial and unnecessary in any litigation in respect to the said 
assessment. 

If it should be deemed advisable to insert any of said petitions 
of stockholders and the answer and the exhibits and evidence 
filed. tue matter of said last petition, known as the Georgia 
petiticn, would seem to be sufficient as being the last and as indi- 
cating the character of all, and furnishing the occasion for the 
only adjudication upon the matter of a rehearing, namely, the late 


opinion and decree of this court reviewing the original and direct 


proceedings of the Chancery Court of the city of Richmond, re- 
sulting iu said decrees of the 14th of December, 1880, and 3d Jan- 
uary, 1881, which constitute the authority of your petitioner to 
collect the said assessment. 

In addition to the said petitions, proceedings thereon and reports 
aforesaid, petitions have been tiled by several creditors and others 
having reference to interests in the fund under the control of the 
court upon which proceedings also have been had; all of which 
are entirely extraneous and immaterial as aforesaid, and it fs 
prayed that these also may be omitted as aforesaid. 

JOHN GLENN, Trustee, 
dy counse! 
CaRRINGTON & FirzHvuaH, ) 
JOHN HowaArRD, ( . 


And at another day, to-wit: 


Ata Uircuit Court of tne county oF Heuvurico, continued by ad- 
journment and held for said county, March 25, 1885. 


Gleun’s adm’r and others 


a 


National Express and Transportation Company and others. 


_ 
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This cause came on this day again to be heard on the papers 
formerly read and the petitiou of John Glenn, trustee, this day filed, 
and was argued by counsel; on consideration whereof, the court 
being of opinion that the prayer of said petition is reasonable and 
proper and should be granted, doth adjudge, order, and decree that 
the clerk of this court, in making out a copy of so much of the 
record in this cause as may be required by John Glenn, trustee, for 
showing his authority to sue the stockholders of the defendant 
company, for the assessment of thirty per cent. of their stock as 
prescribed by the decree of December 14th, 1880, heretofore en- 
tered in this cause, may omit therefrom the petition of J. J. A. 
Trotter ; the petition of John E. Hurst and others, and the petition of 
Thos. L. Farish and others, the answers thereto and exhibits and de- 
positions with said petitions and answers respectively filed; also the 
reports of John Glenn, trustee, of his action under the decree of July 
21st, 1883; also the petition of Jennings, Bryan and Purcell, the 
demurrer and answer thereto and exhibits therewith, and the depo- 
sitions of witnesses referring to that petition; also the various 
reports of said John Glenn, of his transactions as trustee, and. the 
various reports filed by master commissioner of this court, audit- 
ing the said reports, and in reference to the details of the admin- 
istration of the said trust; and also the petitions of creditors and 
others in reference to interests in the fund under the control of the 
court, referred to in said petition of John Glenn, trustee, this day 
filed, and the proceedings had thereon ; the court being of opinion, 
and so deciding, that the several matters and things above specified 
are immaterial and have no bearing upon the validity of the said 
decrees of the 14th day of December, 1880, and the 3d day of 
January, 1881, establishing the right and authority of the said 
John Glenn, trustee, to collect said assessment of thirty per cent. 
of the unpaid subscriptions to the capital stock of the defendant 
company, which decrees still remain in full force as when first 
entered. 


And at another day, to-wit:* 


At a Cirenit Court of the county of Henrico, continued by ad- 


journment and held for the said county, December 13th, 1884. 


Glenn’s Administrator's 
3 
va. 
: sie In Chancery. 
National mxpress mma b Peatomprcre Lest rerke WU tis pres y . 
| 


and others. 


*This decree was inadvertently omitted at its proper place, namely, at p. 210, after the 


’ 


Jecree ot Dec, 0 rS*4. 


a ey 


250 W. W. Glenn v. The National Express 


VIRGINIA : 
In the Circuit Court of the county of Henrico, December 
13th, 1884: 


This cause came on this day to be again beard on the papers 
formerly read and on the report of Commissioner Wm. J. Leake, 
dated on the 5th day of November, 1884, and filed in the office of 
this court on November 26th, 1884, which report was made pur- 
suant to decrees of the Chancery Court of the city of Richmond 
[of which court said Leake is one of the commissioners], rendered 
on January 22d, 1884, February 9th, 1884, and March 8th 1884, 
and to which reports no exception had been taken, and on the 
various accounts marked from No. 1 to No. 8 inclusive, and * Old 
Trustees’ Account,” and the various depositions and exhibits re- 
turned therewith, and on the reports of John Glenn, trustee, show- 
ing a settlement of his accounts from 13th August, 1883, to Jan’y 
21st, 1884, and from that date to Octo. 8th, 1884, which accounts 
have been audited and approved by said Commissioner Leake, pur- 
suant to the decree of Dec. 14th, 1880, and was argued by counsel : 
On consideration whereof, the court doth approve and confirm the 
said report of Commissioner W. J. Leake of date Nov’r 5th, 1884, 
and all of the said accounts returned therewith, except so far as 
may be hereinafter expressly otherwise provided. And the court 
being of opinion that the fund now under its control, and which 
has arisen from, and is the fruit of the compromise decree of July 
21st, 1883, should be distributed equitably amongst all the credi- 
tors of the defendant company, according to the scheme therefor 
reported by Commissioner Leake, and being also of opinion that 
the creditors of the defendant company [other than John J. Kelly, 
as to whom special mention will be hereinafter made, | who are also 
stockholders therein, and who are still in default in payment of the 
assessment made by the court upon their shares, a list of whom is 
filed by Commissioner Leake as account No. 8, should not receive 
their dividends for the present, and in order tao,..rry out the said 
equitable distribution of said fand, the court raft adjudge, order 

and decree that the following persons, or Charles Marshall and John 

Howard, their counsel of record, have leave to check on the Plan- 

ters’ National Bank of Richmond, on an extract from this decree, 

for the following sums, on account of their debts, against the : 


National Express & Transportation Company, as reported by Com- 
missioner Leake, that is to say: 


First, Debts due officers and employees: 


[See account No. 2 with Commissioner Leake’s report. ] 


and Transportation Company and others. 


1 Gardner T. Getty for the sum of 
2 Arthur Shaff, for 
8 L. R. Smoot, for 8309 01 
4 J. T. M. Barnes, for 137 32 
5 Gen. Joseph E. Johnson (to be checked for by 
kobt. Stiles, his attorney of record), for 975 29 
6 Richard T. Allison, for 70 01 
7 8. D. Childs, for | 29 37 
8 John Biddle, for 19 58 
9 Oscar T. Keeler, for 486 67 
10 M. W. Hutcheson, for 137 10 
' 11 Charles W. Field, for 143 37 
12 F. E. Marks, for ' 83 98 
13 R. A. Jeffrey, for 10 96 
14 Floyd McCulloch, for 22 84 
15 8S. Downey, for 86 77 
16 S: F. Leps, for 15 86 
17 James DuP. Fenton, for $9 17 
18 8. E. Poor, for. 81 33 
19 J. W. Houck, for 15 27 
20 John G. Justice, for 50 92 
21 Thomas K. Davis, for 36 40 
22 D. 8S. Ryan, for 23 89 
23 C. D. B. Webster, for $2 51 
24 W.H. Glenn, for 29 37 
25 E. Winchester, for 27 16 
26 J. J. Graham, for 31 33 
27 J. L. Hawk, for 18 73 
28 R. C. Kinkead, for 43 39 
29 Sherman Bailey, for 13 70 
30 Earhart Bumans, for 15 66 
31 John Murphy, for 7 96 
32 F. W. Winchester, for 9 79 
33 William Grimes, for 15 66 
| 34 E. Shafter, for 19 58 
35 G. H. Swift, for 5 87 
86 H. M. Cottingham, for 29 42 
37 J. H. McDade, for 39 17 
38 F. A. B. Jennings, for 22 19 
39 Kk. W. Atwell, for 29 37 
40 P.S. Johnson, for 42 43 
: 41 R. M. Demere, for 87 2) 
42 H. C. Grubb, for 51 57 
43 F. Shackelford, for ' 21 80 
44 A. H. Contes, for 11 75 
45 J. H. Nichols, for 85 49 


» C. M. Davis, for 2 @9 


ae 
Nee os 


OO =I So Ot ee CO lO 


DOO satay J 3 =] =] *] -] ~~] =! 
aan 


1 OO 


Q5 


96 


W. M. Keblinger, for 
W.J. Keblinger, tor 
J. L. Brode, for 
Edwin W. Wade, for 
L. H. Fitch, for 

D. T. Richards, for 
W.S. Walker, for 
Rk. Hendricks, for 
M. G. Farrh, for 

A. Cudworth, for 

S. Wiltbank, for 

C. J. Wiltbank, for 
Wm. Wyman, for 

F. Dougherty, for 
Thomas P. Bacon, for 
Wm. c. Ford, for 

A. T. Lavalette, for 
C. C. Thompson, for 
David Buest, for 

Ht. D. Basler, for 
Benjamin Flood, for 
Edward Beans, for 

H. Montgomery, for 
B. W. Oakman, for 
John H. Maxwell, for 
James Millman, for 
Fred Nagle, for 

H. B. & A. Taylor, for 
A. A. Laws, for 

K. A. Goddard, for 
Louis Green, for 


Hollingsworth Warfield, for 


L. Green, for 
Rudolpb Oehl, for 
Daniel Seaton, for 
John Wakins, for 
W. H. C. Bayly, for 
Stephen Cremin, for 
George Bishop, for 
K’. B. Berkeley, for 
Milton Ball, for 
Henry Vaughan, for 
George Bond, for 
Andrew O’Meara, for 
James Hood, for 

W. H. Tibals, for 


Edward McGeehan, for 
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and Transportation Company and others. 


07 EF. Grill, for 7 54 
98 Jacob Arnold, for 5 07 
99 John Manly, for 9 23 
100 Thomas McCullough, for 9 79 
101 Thomas Burns, for 9 79 
102 A. Boyce, for 10 96 
103 F. Craig, for 4 22 
104 J. Schleitter, for $ 11 
105 W. F. Anderson, for 6 85 
106 George McAllister, for 7 24 
107 8S. Bishop, for 43 
108 Martin Clark, for 86 32 
109 George Clark, for 24 67 
110 J. A. Pierce, for 60 93 
111 W. H. Glancote, for 14 20 
112 James T. Ball, for 5 87 
113 G. C. Taliaferro, for 29 37 
114 C. M. Davis, for 28 03 
115 C. Yeungling, for 123 37 
116 Thos. Dobbins, for 29 37 
117 W. H. Gordon, for | 4 89 
118 R. A. Crawley, for 64 63 
119 Edward L. Clark, for 22 02 
120 A. N. Stewart, for 47 20 
21 Benj. P. Grymes, for 7 235 50 
122 W. L. Keller, for 55 61 
123 Geo. M. Walters, for 37 21 
124 A. J. Smith, for 47 00 
126 Thomas ( ook, for 84 02 

127 J. L. Brodie (this to be checked tor), by Peg- 
ram & Stringfellow, his attys, for 53 38 

128 George A. Smith (this to be checked for), by 
Christian & Christian, his attys, for 239 83 
129 M. B. Porteaux, for 115 22 
130 J. P. MeCorkle, for 99 O1 
131 Philip Stockton, for 178 98 
132 A. B. Johnston, for 162 82 
133 John J. Kelly, by Robt. Stiles, his counsel, for 940 54 
Making in the aggregate the sum of $9,744 69 


To be checked for by the creditors mentioned in said account No. 
1, the dividends of E. W. Anderson, (No. 52, amounting to 
$19.58), M. C. Y. Barry (No. 84, amounting to $54.54), G. A. 
Schwartzman (No. 88, amounting to $17;18), and H. Heth (No. 
125, amounting to $146.37), being retained under the control of 
the court until they shall have paid their assessments on their 
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stock, or shown cause against such payment, making a total of 
$237.67 thus retained. 


And in like manner the following parties shall have leave to 
cbeck on said Planters National Bank of Richmond for the divi- 
dends allowed them on their debts, as set out in the “‘ supplement 
to account No, 2,” as returned by Commissioner Leake, to-wit: 


134 C. Raborg, or Charles Marshall, and John 


Howard, his counsel, for the sum of 110 54 

135 B. F. Corr, or the same counsel, for 9 35 

136 E. P. Reeve, assignee, or the same counsel, for 45 80 
137 Isaac E. H. DeGroff & Co., or the same coun- 

sel, for 331 42 

138 W. H. Gover, or the same counsel, for 50 88 

139 J. R. Braitwaite, or the same counsel, for 229 48 

Making an aggregate of $777 47 


To be checked for by the creditors named in said “supplement to 
account No. 2.” 


And the court doth further adjadge, order and decree that the 
following corporations, through their proper officers, or Charles 
Marshall and John Howard, their counsel of record, do check on 
said Planters National Bank of Richmond for the following sums, 
as the dividends due them on their debts against the defendant 
company, according to account No. 3, with Commissioner Leake’s 
said report, to-wit: 


1 The Baltimore and Ohio Railroad Co., for 16,451 03 
2 Bank of Commerce, Baltimore, for 6,600 67 


Making an aggregate of $23,051 70 
To be checked for under said account No. 3, with said report. 


And the court doth further adjudge, order and decree that the 
following corporations, or Charles Marshall and John Howard, 
their counsel of record, do in like manner check on said bank for 
the following sums as the dividends due them on their debts 
against the defendant company, according to account No. 4, with 
Commissioner Leake’s report, to-wit: 


1 Philadelphia, Wilmington and Baltimore 
Railroad Co., for 1,346 08 
2 Wilmington and Weldon Railroad Co., for 109 34 


and Transportation Company and others. 


8 Northeastern Railroad Co., for 824 42 
4 Charlotte, Columbia and Augusta Railroad 

Co., for 85 33 

5 Richmond and Danville Railroad Co., for 226 60 

Making an aggregate of $2,091 77 


To be checked for under said account No. 4, with said report. 


And the court being of opinion that the debts mentioned in ac- 
count No, 1, returned with the said report, should be paid in full, 
all of said debts being for unpaid expenses of executing this trust, 
the court doth adjudge, order and decree that the following parties 
have leave to check on the Planters National Bank, of Richmond, 
for the following sums, in full of the debts reported as due them 
in said account No. 1, with Commissioner Leake’s report, viz: 


1 Page & Maury, for the sum of $828 00 
2 and 3 John J. Kelly (Robert Stiles, his counsel), for 515 24 
4 John Blair Hoge, for 1,883 14 
5 Burtin N. Harrison, for 250 00 


Making an aggregate sum of $3,476 38-100 to be checked for by 
said creditor named in said account No. 1, with said report. 


And the court doth further adjudge, order and decree that the 
following persons and corporations, or Charles Marshall and John 
Howard, their counsel, (except in cases where other counsel are 
expressly named, in which case then such counsel so named) shall 
have leave to check on said Planters National Bank, of Richmond, 
on an extract from this decree for the following sums, in payment 
of the dividends reported due to them by account No. 5. returned 
with Commissioner Leake’s said report, viz: 


No. 1 John M. Glenn, adm’r d, 6. n. of W. W. Glenn, 


for $7,458 90 
2 Francis Murray, for use of John R. Terry, for 2,715 25 
3 Henry M. Bash, trustee, for the sum of 16,359 11 
4 Luke H. Miller, for 465 58 
5 Fulton & Walke, for 103 09 
6 Robert Higgins, for 182 21 
7 Geo. McMaster, for 144 13 
8 Pennsylvania Co. for insurance on lives and 


granting annuities trustee under the will of 

Sarah V. Syckel, for 249 66 
9 Philadelphia, Wilmington & Baltimore R. R. 
Company, for 697 74 
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10 Louis Stix & Co., for 97 99 
11 Wilmington & Weldon R. R. Co., for 86 09 
12 Richmond, Fredericksburg & P. R. RK. Co., for 1,051 65 
14 Potomac Ferry Co., for 57 14 
15 South Carolina R. R. Co., for 827 73 
16 Charlotte, Columbia & Augusta R. R. Co., for 131 15 
17 Baltimore Steam Packet Co., for 68 15 
18 Orange & Alexandria R. R. Co., for 615 58 ie 
19 Franklin Harrison, for 28 16 
20 Andrew J. Joyce & Co., for 21 97 
21 * National Intelligencer,” for 23 92 
22 E. R. Cunningham, for 2 47 
°93 H. P. Gilbert & Co., for 2 33 
24 “Publisher of Chronicle,” for 50 07 
°26 J. W. Naini & Bro.,. for 12 56 
27 Thos. Ware and Thos, Kelly, for 6 41 
28 Palmer & Sly, for 8 95. 
29 Jas. 8, Tapham, for 5 69 
30 R. P. Buford, for 8 93 \ 
31 T. Titecomb, for 1 41 
32 Henry St. Paul & Co., for 4 85 
33 James Couning, for | 9 97 
34 Edward Shloss, for 44 26 
85 Petty & Sawyer, for 123 24 Y 
36 **Mobile Daily -ribune,” for § 02 
37 “Advertiser & Register,” for 86 12 
88 Young & Words, for 885 36 
39 Sims & Hamilton, tor 6 41 
40 C. M. McMullan, for 1 O08 
41 Berger & Hottman, for 1 68 
42 Sperdth & Indeinden, for 2 I 
43 J. C. Orr & Co., for . ae 
44 Walters & Knitt, for 2 3§ 
45 J. H. Logan & Co., for 0 19 
46 Bushfield, Wallace & Co., for 0 21 
47 Hamilton & Nagle, for 0 38 
48 “ Wheeling Intelligencer,” for 8 09 
49 * Wheeling Register,” tor 6 79 
51 Atlantic and N. C. R. kh. Co., for 101 28 \ 
53 C. W. Starbuck & Co., for 5 82 
54 Fitch & Bro., for 8 30 
55 D. McFarland, for 1 94 
56 J. W. Newman, for 1 16 
57 E. Raine, for ) 38 
58 Brown & Davis, for 8 72 


59 Sam’ Blair & Co., for 5 16 
F. E. Suire & Co., for 9 


a 
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©. b. Prather & Co., for 
Maguire & Co., for 

Andersen & McFarland, for 
Wm. Huddart & Co., for 

J. B. Shroder, for 

H. G. Strobel, for 

Western Union Telegraph Co., for 
Johu M. Owen, for 

Smith, Hawley & Co., for 

J. Black, fer 

Capatnus Shaffer, for 

R. B. Smith, for 

Peter Hoffman, for 

P. Doherty, for 

John Taylor, for 

John Dean, for 

Hunter & Gammell, for 

J. T. Jenkins & Co., for 

C. W. & W. R. J. Long & Billups, for 
J. J. Ford, for 

Ogletree & Grubbs, for 

S. 8. Herman Livingston, for 
J. A. Witherspoon, for 

Town of Athens, Ga., for 


> Mrs. C. A. Johnson, for 


EK. R. Hodgson & Bro., for 
Nicholson, Moss & Hutchinson, for 
James Bond, for 

Stockton & Co., for 

F. Arnold & Co., for 

(4. A. Mercer, for 

Rozwell King, for 

Alabama & FPorida R. R. Co., for 
Mobile & Great Northern R. R. Co., for 
Selma & Meridian R. R. Co., for 
J. J. Terrell, for 

J. B. Rhea, for 


9 Margaret W. Day, for 


Richmond & Danville R. R. Co., for 
Va. Central R. R. Co., for 

Richmond & Petersburg R. R. Co., for 
Petersburg R. R. Co., for 

Richmond ‘“ Dispatch,” for 
Richmond ‘ Times,” for 

Richmond “ Enquirer,” for 

Va. Free Press (Gallagher & Co.), for 
Winchester “‘ Times,” for 

17 
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Winchester ** News,” for 


The Commonwealth of Virginia, for 


City of Richmond, for 
Warwick & Barkesdale, for 
H. K. Douglas, for 

J. B. Taylor, for 

Merrin & Simpkins, for 


) L. A. Elliott, for 


Benton H. Martin, for 


> N. W. Belcher & Co., for 


Stephen Lane, for 

H. Danford, for 

Abernathy & Co., for 

EK. & H. Anthony & Co., for 
Thomas Chalmers, for 

A. M. Hays & Co., for 

T. Franks & Co., for 


26 Gordon & Slater, for 


Richardson & Co., for 


~ Joseph Schneider, for 


R. Ibbotson, Pres., &c., for 
D. Appleton & Co., for 

I. H. Foote, for 

E. J. Houseman, for 

S. D. Easterly, for 

W.8S. De Saussure, for 
Hiram Harris, for 


>} Cameron, Barclay & Co., for 
7 Canstein & Jacobs, for 
§ Geo. D. Ladd & Co., for 


Sawner & Ferguson, for 

C. D. Frank, for 

Wm. Brookbank, for 
Evans & Cogswell, for 
Benj. M. Innes, for 
Oglesby & Hoge, for 
James M. Cooper, for 
McCandlass & Smith, for 
Tucker & Sapman, for 
Weinstein & Bro., for 
McCall & Monteith, for 
Fulton & Wilkes, for 
Philip L. Justice, for 
Andrew Johann & Co., for 
C. L. Cadwallader, for 
Warner & Co., for 
E. Kalterhaus, for 
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James J. Martin, for 
William Mann, for 
R. McClure, for 


9 James B. Smith & Co., for 
) Tryon, Bros. & Co., for 


L. Bonaffon, for 
Powers & Weightman, for 


Boughman, Thomas & Co., for 
Thomas B. Eaton & Co., for’ 


Dickinson & Robelen, for 


> W. A. Wisdom, for 


Underwood & Connor, for 
J. P. Smith, for 


9 Wm. McCauley, for 


Williamson & Co., for 
C. H. & M. House, for 


Baltimore Gas-Light Co., for 


Herman Bom, for 
Adam Kahler, for 


> Gibson & Kirk, for 
} Baltimore Sun, for 


Henry Roth, for 


3 Bibb & Co., for 


Fred’k Oelmann, for 
Burton & Irving, for 
Andrews & Thompson, for 
George Brown, for 
Hodges Brothers, for 


} Cushings & Bayly, for 


Schwardtman & Co., for 


8 8.5 Mann, for 


H. Frank & Co., for 
Mrs. 8. C. Pickett, for 
©. E. Needles, for 

E. Whitman & Sons, for 
J. H. Walze, tor 


McDowell, Robinson & Co., for 
5 John T. Watkins, for 
>} Hied & Mitchell, for 


R. Sinclair & Co., for 
Boerman & Lutlebaum, for 
Weiglein & Heilner, for 
Walter S. Moore & Co., for 
J W. Ebert & Co., for 
Thos. D. Johnson, for 
Bolton Bros., for 

David Anderson, for 
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205 Wm. H. Oler, for 8 T0 
207 Evening Transcript, for 22 33 
208 Montgomery, Slade & Co., for 1 14 
209 Edward Sinn, for 67 
210 P. P. Pendleton, for 20 53 
211 D. Claude, for 4 81 
212 Hild, Wammell and Mitchell, for 85 
213 R. H. Tall, for 74 
214 John Nugent, for 14 60 
215 A. 8S. Abell & Co., for 4 18 
216 Ammidon, Cranbie & Co., for 8 18 
217 Page & Maury (or L. R. Page, their counsel), 
for 125 87 
218 W. D. Miller, for > os & 
Making an aggregate of $36,242 35 


To be checked for by the creditors mentioned in account No. 5, 
returned with Com’r Leake’s said report. 


And the court doth retain the dividends of the following credi- 
tors mentioned in said report in account No. 5, who are alleged te 
be stockholders in default in payment of their assessments until 
the further order of the court, to-wit: Johu Farre.| (No, 25), $3.78; 
J. Reynolds (No. 50), amounting to $8.74; J. Taylor (No. 74), 
amounting to $1.88; Canfield Bro’s & Co. (No. 180), $72.00; Geo. 
W. Webb & Co. (No. 184), $4.81, and John B. Baldwin (No. 218), 
$354.45—and it being alleged that Wm. J. Hawkin’s claims to be 
the assignee of the claims of the Seaboard and Roanoke R. R. Co. 
(No. 13) on which the dividend would be $116.52, and of the Ra- 
leivh and Gaston R. R. Co. (No. 52), on which the dividend would 
be $230.32, making for the two $346.84; and it being alleged that 
said’ Hawkins is a delinquent shareholder, owing an assessment on 
shares; the said dividends are also retained on suid debts 
until the further order of the court; and the court decides that the 
claim of Kelly & Piel (No. 206), should be disallowed, it appearing 
that the same has been paid and the dividened of $428.25 allowed 
thereon is retained for future distribution, making a total retained 
dividend, under account No. 5 aforesaid, of $1,220.75. And the 
court doth further adjudge, order, and decree that John J. Kelly, 
late trustee under the deed of Sept. 20th, 1866, in the proceedings 
mentioned, have leave to file his petition, setting forth his claims 
for compensation for his services and for repayment of expenses 
incurred by him in the discharge of his duties as such trustee and 
in rendering his final accounts, which petition is accordingly now 
filed and the court wil] hereafter consider the same, and it is ex- 
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pressly declared that nothing herein contained shall be construed 
as prejudicing his rights in regard thereto. 

And the court doth further adjudge, order and decree that John 
Glenn, trustee, out of the moneys now in his hands as such, do 
deposit at once, in the Planters National Bank of Richmond, to 
the credit of this cause, the sum of $2,795.43, to meet, in part, the 
sums distributed under this decree. 

Aud the court, not being prepared at this time to pass upon the 
question as to the claim of the Commonwealth of Virginia 
for priority of payment of its claim, mentioned in Commissioner 
Leake’s report aforesaid, the court doth adjudge and decree that 
this cause be recommitted to Commissioner W. J. Leake (who is 
hereby appointed a special commissioner for the purpose), who is 
directed to ascertain and report to the court— 

ist. Whether the Commonwealth of Virginia is entitled to any 
priority of claim for payment of its said debts over the other credi- 
tors of the defendant Company; 

2d. Whether the petitioner, John J. Kelly, is entitled to any 
additional compensation for his services and expenses in executing 
the trusts of the deed of September 20, 1866, over and above such 
amount as has been allowed him under this decree. 


All which the said Commissioner will report to the court with 
any matter specially stated, &c. 


A Copy—Teste: 


GEO. W. CARTER, Clerk. 
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WILLIAM J. HAWKINS, Plaintiff ix ' 
Error, Supreme Court 
of the United 
Slates, October 
JOHN GLENN, Trustee or THE Na. | Term, 1888, 
TIONAL Express aND. Transportation | Vo. 266. 
Company, Defendant in Error. 
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On behalf of the plaintiff in error, we make the following 
ASSIGNMENT OF ERRORS 


in addition to that made by other counsel, viz. : — 

That the court erred in instructing the jury at the close 
of the trial, that ** if they believed the evidence, they must 
find for the plaintiff,’ [Pr. Rec. 15], for the following 
reasons : — 

1. The evidenve shows that the decree of the Richmond 
Chancery Court making the call and assessment, upon 
which alone this action is based, was void for want of juris- 
diction as against plaintiff in error, because he was not a 
party to the suit in which such assessment was made. 

2. The evidence shows that the cause of action was barred 
by the statute of limitations. 

And in support of this assignment of errors, we submit 
the following 


ARGU MENT. 
[. 


The assessment made hy the Pichmond ‘Chancery Court 
was void for want of jurésdiction. 


This was an action at law brought in the State of North 
Carolina by the assignee of the National Express and Trans- 
portation Company to recover an amount alleged to be due 
by the defendant under and by virtue of an assessment or- 


dered by a court of equity in the State of Virginia against 
the stockholders of said company. Hence the right to re- 
cover in this action must depend primarily upon the valid- 
ity of the assessment upon which the action is based. If 
that assessment be void, or of no binding force, as against 
the defendant, then the judgment rendered against him by 
the court below must be reversed, even though it appear 
the amount of his stock subscription may not have been fully 
paid. 

The record in the present case discloses the character of 
the suit and proceedings in which this assessment was or- 
dered. It will be observed, however, that the record con- 
tains the proceedings in three separate and distinct suits all 
instituted in the name of Glenn; and, as the proceedings 
of any one of these three suits are not confined to a par- 
ticular part of the record, but are distributed here and 
there with proceedings in the others intervening, it is neces- 
sary, when referring to the record, to keep this fact in mind 
to avoid mistaking an entry relating to one suit for that of 
another. 

These three suits are respectively: the one of John 
Glenn, Trustee, etc. v. William J. Hawkins, being the one 
in which the present writ of error is pending, and the pro- 
ceedings relating to.which will be found on pp. 1 to 15 and 
on page 71 of the printed record. Another, is the suit 
brought in April, 1870, in the Supreme Court of Baltimore 
by W. W. Glenn v. The National Express and Transpor- 
tation Company, in which Glenn recovered his money judg- 
ment against the Company, and the proceedings relating to 
which are to be found on pp. 24, 31, 32, 34, and part of 
36 of the record. The third is the suit before the Rich- 
mond Chancery Court, in which the assessment was made; 
and the proceedings relating to which occupy all of the 
record other than the pages above enumerated. But as to 
this last case it must be remembered that it was first 
brought in the name of W. W. Glenn, as plaintiff, and 
afterwards revived in the name of John W. Wright, Sher- 


a vo 


iff, etc., Administrator of W. W. Glenn, deceased, and 
that the proceedings relating to this suit are sometimes 
entitled John W. Wright, against the company, and at 
other times Glenn’s Administrator against the company. 
Whether appearing under these heads or under that of W. 
W. Glenn, the proceedings all relate to the one case. 

The record shows that the proceeding in the Richmond 
Chancery Court was instituted in December, 1871, by W. 
W. Glenn, who was a judgment creditor of the National 
Express and Transportation Company, and who sued in 
behalf of himself and other creditors who might elect to 
join him. . 

The bill filed at that time alleged in substance that the 
company in 1866 conveyed and assigned its property 
and effects to three trustees in trust for the benefit of its 
creditors; that this deed had been the subject of much 
doubt and criticism; that at the time of such assignment 
only twenty per cent. of the stock subscription had been 
assessed or called in, and that of this twenty per cent. a 
large portion remained uncollected; that the remaining 
eighty per cent. had never been called or assessed ; that this 
eighty per cent., by reason of not having been called or 
assessed, had not passed to the trustees under the deed of 
assignment, and that even if an assessment were to be made 
upon it, the right of the trustees to collect it would be 
doubtful. It further alleged that the stockholders resided 
in various different States and jurisdictions, and that if the 
complainant should proceed against them in their respective 
jurisdictions it would increase litigation and lead to other 
injurious consequences; alleged who were the president and 
directors elected at the last election which had been held 
by the company, and the residence of each, and that under 
the charter of the company these persons continued to be 
the president and directors until successors should be elected 
and qualified. 

In conclusion, it alleged that in view of these, and other 
embarrassments and difficulties mentioned in the bill, and 
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‘son view of flee ung stionable right ofr said credilors Lie 
"* $O7N¢e form lo COM pt Pu ice nt from satd stockholders, the 
‘* said creditors are entitled to the interposition of a court 
‘‘of equity for their relief.’’ The extent of this interpo- 
sition, to which the complainant considered himself en- 
titled, is indicated by his prayer for relief, which was that 
the trustees might be required to state what they had done 
with respect to the assets they had received; that an 
account should be taken of the unpaid indeptedness of the 
company and of the value and amount of the stock sub- 
scriptions which had not been assessed ; that the board of 
directors should be decreed to make a call or levy an assess- 
ment in case they fail to do so voluntarily; that the deed of 
trust and rights of the trustees thereunder be construed, 
and that in the meantime a receiver ad /item be appointed 
to take charge of the assets in the hands of the trustees, 
and to collect any amounts that may come due from stock- 
holders upon any new or additional calls which may Le made 
by the company. Upon this original bill subpanas were 
sued out against the three trustees and against the president 
and directors. No subpcena was taken as against the com- 
pany. Thesubpeenas issued against two directors, Anderson 
and Harman, were served. The others were not served ; and 
nothing further was done in the suit until after the lapse of 


nearly eight vears, when, in August, 1879, an amended and 


supplemental bill was filed by John W. Wright, sheriff, etc., 
as administrator of W. W. Glenn, deceased, in whieh it 
is alleged that since the original bill was filed nothing had 
been done bv the trustees, or by the-company, or by its 
officers toward satisfving claims of creditors; and after 
making some charges of dereliction and wrong against the 
trustees, and alleging many things to which the complain- 
aut was aivised he was entitled, among which was that the 
Court would remove the old trustees and either appoint a 
receiver ora new trustee, and that if the compan, after 
due requirement, should fail to levy an assessment on the 


stockholders, the court would make the same, he pravs that 
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the same relief prayed for in the original bill be granted, 
and for the removal of the trustees and the appointment of 
u receiver or another trustee, to whom the assets and prop- 
erty of the company should be conveyed. Upon this sup- 
plemental bill new subpcenas were sued out against the 
same persons as before, who were alleged to be the presi- 
dent and directors of the company (except as to the direc- 
tor, Harman, who had died in the meantime); also against 
two of the trustees, one of them having also died; and 
also a subpeena against the company, and against one 
Poiteaux, who was alleged to be the cashier and treasurer 
of the company (see pp. 27, 30-35). Of these subpeenas, 
service was had upon two of thefdirectors, viz.: Anderson 
(who was served before) and Norvell, both of whom were 
residents of Virginia; service was also had upon Poiteaux, 
the alleged cashier or treasurer; and the subpeena against 
the company was returned as having been served by the 
delivery of copies thereof to the director, Anderson, and 
to the alleged cashier, Poiteaux (see pp. 36, 37, 38, 
39). As to the two trustees, and the president, and 
tive of the directors of the company an affidavit was filed 
that they were non-residents of the State of Virginia, upon 
which notice to them by publication was ordered, which 
wis published in a Richmond newspaper. Subsequently 
judgment was taken pro confesso against all of the de- 
fendants except Anderson and Poiteaux, who filed answers ; 
that of Anderson stating he had no recollection of ever hav- 
ing served as a director, and that of Poiteaux stating he had 
been for a short time before the assignment to the trustees 
was made, the cashier of a ‘* division’’ of thecompany. In 
the same order by which judgment pro confesso against the 
non-appearing defendants was taken, the court ordered one 
of its commissioners to inquire into and report to the court 
an account of the debts due by the company and of its as- 
sets (p. 40); and this the commissioner proceeded to do. 
Some months afterwards the two surviving trustees, Kelly 
and Hoge, came in and filed answers; that of Kelly being 


very voluminous (pp. 49-56), and bearing such a striking 
resemblance in ideas and phraseology to the amended and 
supplementary bills one is persuaded either that Kelly must 
have drawn the original and supplemental bills or that who- 
ever did draw them must also have drawn this answer for 
Kelly. In June, 1880, the commissioner made report that 
the liabilities of the company exceeded $500,000, and that 
a call on the unpaid stock of twenty per cent would be 
necessary ; and, in a supplemental report, he increased this 
amount to thirty per cent (pp. 07-98). 

Thereafter on December 14th, 1880, the court rendered 
its decree in the cause (see pp. 45-48), accompanping the 
same with an opinion giving the reasons upon which its de- 
cree was based and making the same part of the record (see 
p. 64). ' 

By this decree the court adjudged that the deed of trust 
from the company to the trustees was a good and valid deed 
and operated to convey to and vest in the trustees all of the 
unpaid and uncalled for subscriptions to the capital stock, 
and the wight to receive and collect the same according to the 
terms of the contract of subscription; that the trustees, Hoge 
and Ivelly, should beremoved from their trust and John Glenn 
‘‘ appointed trustee in the said deed in room and stead”’ of said 
Hoge and Kelly, and that the latter should deliver to ** the 
substituted trustee’’ all property of the company in their 
hands; that Glenn should execute a bond before acting as 
that the company should pay 
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such ** substituted trustee ;’ 
to the various parties found by the commissioner to be 
creditors of the company, the aggregate sum of 
$509,392.41; and as it appeared to the court that it was 
‘* necessary and proper that at least thirty per cent of said 
‘* subscriptions be now called for and required in order to 
‘* meet the debts of said company and the costs and ex- 
‘* penses of collecting and administering said fund; and it 
‘‘ further appearing to the court that the said company has 
‘‘ Jong since ceased and abandoned its business, and that 
‘‘ for about fourteen years there has been no meeting either 


‘sof the stockholders or of its board of directors, it is ad- 
«s judged, ordered, and decreed that a call and assessment be, 
‘sand the same are hereby made upon the capital stock 
‘sand stockholders of the said National Express and 
‘* Transportation Company of thirty per centum of the par 
‘svalue of said stock, being thirty dollars on each and every 
‘* share thereof, and that the stockholders of said company 
‘©and each and every of them and their legal representatives 
‘* and assiqnsbe, and they are hereby, severally required to 
** nay the several amounts hereby called for and assessed to 
‘‘the said John Glenn substituted trustee * * * and 
‘* the said trustee is hereby authorized and directed to collect 
‘*and receive the said call and assessment, and to take such 
‘* prompt steps to that end by suit or otherwise andin such 
‘¢ jurisdictions as he may be advised,’’ ete.,ete. (see p. 
45.) 

The opinion of the court filed with this decree will be 
found on pp. 64-70. It refers to thestatute of Virginia 
requiring that unpaid subscriptions to stock should be paid 
‘sas required by the President and directors.’’ The bill of 
exceptions in this case before the court also states that the 
requirement upon the stockholder in reference to the un- 
paid portion of his stock subscription was that he should 
pay **as called for by the President and directors.’’ And 
under a by-law of the company five directors were necessary 
to form a quorum for the transaction ofbusiness. (See Ex. 
Bb, p. 29. ) 

It thus appears from the record that in the suit in which 
the assessment in controversy was ordered the plaintiff in 
error was not a party to or notified of the suit; that only 
two out of the eight surviving directors of the company 
were actually served with notice; that the six otherdirectors 
(including the President) were non-residents of the State 
of Virginia, and never appeared in, or had notice, other 
than by publication, of the suit; that of the two directors 
served, but one them, Anderson, appeared or answeted ; 
that the Company was served with process constructively 
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only, by leaving a copy of the subpcena issued against it 
with Anderson, the director who had been personally serv- 


ed, and with one Poiteaux, who had formerly acted 
ier of a **division’’ of the company: that no one 


as cash- 
appear- 


ed or answered for the company; and that as to it, as well 


as 


tors, 


to the 
the 


bill 


President 


and 


was taken pro 


all 


but 


CONT PeRSO. 


one of the 


It 


further 


direc- 


ap- 


pears that under the laws of the State of Virginia where 


the company was incorporated, the balance remaining un- 


paid on stock subscriptions was payable as called for or 


required by the president and directors of the company. 
Also, that the court by its decree, adjudged the deed of as- 
signment from the company valid and effectual to convey 


to the trustees named therein or their successors, all of the 


assets of the company, including amounts uncalled and un- 


assessed on subscriptions to stock; and, said deed being 


thus declared valid, the court declined to have the trustees 


deliver the property so conveyed to them into the court, 


or to transfer and convey the same or any part thereof, to 


a receiver of the court, as was prayed for by the complain- 


ant, but, on the contrary, ordered the same tobe transferred 


and delivered to a new trustee appointed us the successor 


and substitute under the deed of assignment of the original 


trustees who were by the court removed, and to be held 


and controlled by said substituted trustee under and by 


virtue of the terms of the said deed of assignment. 
[t further appears that the pretended assessment was not 


made at the instance or request of the original trustees or 
of the trustee substituted in their stead; nor did the com- 


plainant ask or claim either in the original or supplemental 


bill 


that the 


court should 


make or order an 


assessment 


unless the directors should fail to make the same after being © 
duly required so to do by the court; and that the court, 
without any previous requirement upon the company or the 
directors (over whom it assumed to have jurisdiction) to 


make the same, and of its own motion, not only ordered 


and decreed an assessment ‘*upon the stock and stock- 


holders,’’ but ordered and adjudged the stockholders (no 
one of whom so far as appears was before the court) to pay 
the amount so assessed to the substituted trustee. 

Such was the assessment upon which the present action 
against the plaintiff in error was successfully maintained in 
the court below. 

We shall not question the jurisdiction of the Richmond 
court to remove the original trustees orto substitute another 
trustee in their stead; nor its power, in order to determine 
whether the original trustees had been derelict in not col- 
lecting the assets and applying the same to the payment of 
the corporate debts, to ascertain the extent of the liabilities 
of the company, and the extent and value of the assets 
which the trustees might have made available in discharging 
these liabilities. Upon the assumption, which we shall not 
dispute, that the corporation was served with process in a 
manner recognized as sufficient under the statutes of Vir- 
ginia, coupled with the tact that before the final decree was 
entered the trustees entered their appearance and were be- 
fore the court, we concede the court had the power, at the 
instance of a judgment creditor, who was one of the 
beneficiaries of the trust, not only to give to the deed of 
assignment a judicial interpretation and construction, but 
also to remove the derelict trustees and appoint another 
trustee in their stead. 

Nor is it necessary to the position for which we contend, 
to deny the power of the Richmond court to decree and 
order in that proceeding the payment by the company of 
the sums or demands found by the commissioner of th 
gourt to be liabilities of the company. We may concede that 
this portion of the decree was only reversible on the ground 
of error. | 

As to each of these matters the presence of the stock- 
holder was in no sense necessary, and the fact be was not 
made a party to the suit in which they were adjudicated 
could not affect the validity of such adjudication. If, as 
to these matters, the corporation was properly notified, 
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the stockholder whose interest or concern in them was 
through and by virtue of his membership in the corpora- 
tion, would be concluded by the judgment or decree against 
the corporation. 

But in respect to that portion of the decree adjudging 
against the stockholders sn assessment or liability on their 
stock and requiring the substituted trustee to sue for and 
collect the same, we insist the Richmond court had no power 
or jurisdiction whatever to make it without the presence of 
or notice to the stockholders ; and that as to this matter the 
fact the company, against which no liability was or could be 
adjudged or decreed by virtue of an assessment, was lawfully 
served with process, or even had it been, by some legal re- 
presentative, actively and continuously before the court, 
could give to such assessment or order no conclusive or 
binding force as against the stockholders of such company. 

That our position may not be misunderstood, it may be 
well for us to say at the outset we recognize as firmly estab- 
lished that the balance remaining unpaid on stogk subscrip- 
tions is a trust fund for the payment of corporate debts; 
and that, in a proper proceeding and with the proper parties 
before it, courts of equity will subject this fund to the dis- 
charge and satisfaction of such debts. But because such 
jurisdiction pertains to courts of equity in general, it does 
not follow that when the exercise of this jurisdiction is at- 
tempted by a particular court of equity, it is at liberty to 
disregard fundamental rules which control all judicial pro- 
cedure. Certainly such court may not set itself in motion. 
Some one entitled must invoke its power, and some One in 
default upon whom the power should be exercised, must be 
within its reach. In the abstract the power may be con- 
ceded ; but whether it exists in the particular case depends 
upon the pleadings and process of that particular case. If 
the averments of the bill are not such as invoke the power, 
or the parties before the court are not those upon whom the 
power can be exercised, then the exercise of the power is 


simply coram non judice and void. 
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We further recognize and concede that in a proceeding 
brought by a judgment creditor of an insolvent corporation 
against a stockholder of such corporation, a court of equity 
has full power and authority to subject to the payment of 
such creditor’s demand the amount remaining unpaid on the 
stock held by such stockholder. And this power may be 
exercised even though by the terms of the subscription the 
balance unpaid is made payable as or when called for by 
some particular body or persons who have failed or refused 
to make such call. Moreover, it is admitted that (except 
in cases where under provisions of statute the creditor must 
pro-rate with other creditors, or the liability of the stock- 
holder must be pro-rated with that of other stockholders ) 
the fact the creditor instituting the suit fails to join with 
him other or all of the creditors of the company, or to join 
with the stockholder sued other or all of the stockholders 
of the company will not prevent a recovery from those who 
are sued. 

Moreover, in cases of this kind, as well as in all others 
where the liability of the corporation is asserted against the 
stockholder, a judgment obtained against the corporation 
is conclusive evidence of such liability. In other words, the 
stockholder is estopped by such judgment to deny the 
existence of the liability thereby adjudged against the cor- 
poration unless such judgment can be impeached on the 
ground of fraud. 

Authorities in support of these propositions may be 
found in great number. We shall have occasion to refer 
to a few of them, not because we question their soundness, 
but because under a misapprehension, as we submit, of their 
meaning or effect, they have been cited and relied upon by 
some of the courts which have adjudged others of these 
Glenn cases adversely to the stockholder, as furnishing 
precedent or support for the assessment now in controv- 
ersy. 

The grounds on which we challenge the validity of this 
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assessment do not conflict with any of these conceded 
propositions. 

We claim the Richmond Chancery Court had no juris- 
diction or power in the case before it to make an assessment 
which could bind or affect the plaintiff in error, because he 
was nota party to or notified of the proceeding, nor was 
any one before the court who could be lawfully considered 
his agent, representative or substitute in that behalf. And 
the grounds on which we base this claim, are: — 


First. To authorize a court of equity, whether at the in- 
stance of creditors of the corporation or others, to make a 
valid assessment, the stockholders must be made parties to 
and have notice of the proceeding in which such assessment 
is made, 

It is a fundamental rule of equity procedure that all per- 
sons miterially interested, either legally or beneficially, in 
the subject-matter of the suit, however numerous they may 
be, are to be made parties to the suit, either as plaintiffs 
or defendants, or should at least have notice of it, in order 
to bind them by it. | 


1 Daniel’s Ch. Practice, p. 190; 
Story’s Eq. Pleading, secs. 76-80; 
Pomeroy’s Equity Jur., sec. 114; 
McVeigh v. U. S., 11 Wall. 259; 
Ribon v. R. R. Co., 16 Wall. 446, 450; 
Windsor v. McVeigh, 93 U. S. 274. 


As to so much of this rule as requires all persons inter- 
ested in the subject-matter of the suit to be made parties, 
an apparent rather than real exception has been made in 
proceedings inthe nature of a creditor’s bill instituted by 
a judgment creditor of an insolvent corporation to subject 
the liability of «a stockholder to the payment of such judg- 
ment, where it is impracticable to join all the stockholders 
of such corporation in the one suit. The reason, however, 
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for admitting the exception (if indeed it be an exception ) 
seems to be that the liability of the stockholder is a several 
and not joint liability; and each one may be required to 
pay the par value of the stock owned by him, regardless of 
the fact that others may or may not succeed in escaping 
payment for the stock owned by them. While therefore 
the stockholder who is required to pay may compel his co- 
stockholders to refund or contribute to him their prospect- 
ive pro-rata or share of liability for the corporate debt he 
has paid, the debtor is not required to enforce or adjust 
such contribution. He is entitled, if he sees fit so to do, 
to enforce payment of his claim from each stockholder to 
the full extent of such stockholder’s liability to the com- 
pany. 


Ogilvie v. Knox Ins. Co., 22 How., p. 280; 
Pollard v. Bailey, 20 Wall., p. 920; 
Godfrey v. Terry, 97 U. 5S. 171; 

Hatch v. Dana, 101 U. S. 205 (211); 
Lamar Ins. Co. v. Hildredth, 55 lowa, 248; 
Erickson v. Smith, 46 N. H. 371. 


But it by no means follows that a judgment or decree 
rendered in such suit has any validity or binding force upom 
a stockholder who is not made a party. We know of no 
case, and assert with the confidence which comes from a 
very extensive research, that no case can be found where a 
decree rendered in such a proceeding has been held binding 
on stockholders other than those actually made parties to 
the suit. The only significance such cases can have is that 
the fact other stockholders are not sued in such suit consti- 
tutes no defense to those who are sued. So that such cases 
are in fact examples of, rather than exceptions to, the 
application of the rule, in that they nowhere attempt to 
bind any but those actually made parties tothe suit. The 
rule remains that, to bind a party by any judgment or de- 
cree whereby his interest is to be affected, he must have 
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notice of, and be given opportunity to be heard before 
such judgment or decree is rendered. As said by Mr. Jus- 
tice Field, in the opinion delivered by this court in Gi/pin 
v. Paige, 18 Wall. 350: ‘It is a rule as old as the.law, 
und never more to be respected than now, that no one 
shall be personally bound ‘‘ until he has had his day in 
court.”’ 

This being the established rule governing judicial pro- 
ceedings, the question arises, upon what theory can it be 
maintained that a court of equity may decree an assessment 
against the stockholders of a corporation without such 
stockholders being parties to the proceeding in which the 
decree is entered? Certainly it cannot be on the theorv that 
he has no interest in the subject-matter of the assessment ; 
for, if the corporation is insolvent, as it must be when the 
aid of a court of equity is invoked by a creditor, the stock- 
holder is in fact the only party who is realiv interested in 
the assessment. The question, how much of the stock 
subscription remains unpaid, or subject to assessment ; how 
much should be assessed, either in respect to the payment 
of indebtedness, or of expenses incurred or to be incurred ; 
whether the claims asserted either on judgment or otherwise 
against the corporation are bona fide or fraudulent; and, 
where not previously reduced to judgment against the cor- 
poration, whether for any reason they should be disal- 
lowed, are questions which directly and immediately affect 
the stockholder himself, and in which, after insolvency of 
the corporation has occurred, neither the corporation or its 
officers retain any substantial interest whatever. Particu- 
larly was this the case in respect to the National Express 
and Transportation Company: since, as is shown by the 
record, it had assigned and transferred all its interest or 
right in the unpaid stock subscriptions to the trustees men- 
tioned in the trust deed. 

And yet if stockholders be not necessary parties to 
judicial proceedings having for their object and purpose the 
determination of the amount or percentage to be assessed 
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against them, then these questions, immediately and solely 
affecting the stockholders as individuals, are finally and con- 
clusively adjudged against them without any opportunity 
having been given them to be heard. 

It is no answer to the manifest injustice of such result 
that the stockholders would not have been entitled to a 
bearing on these questions if the assessment had been 
ordered by the president and directors of the company. 
The reason they would not have been so entitled in that 
event, has no application to the case of an assessment made 
by the court. The president and directors were the par- 
ties who, by the express provision of the law under which 
the company was incorporated, and by the terms of the 
subscription contract, were designated and selected to de- 
termine these questions in behulf of all parties concerned. 
But there was no agreement on the part of the stockholders 
that the assessment could be made by any one other than 
the president and directors. Undoubtedly a court of equity 
could make it, if the president and directors refused, and 
the interest of creditors demanded it should be made. But 
in such case the court would not act by virtue of any agree- 
ment or contract with the stockholder. Its action would 
be under its jurisdiction or power as a court, not exercised 
with the consent or at the instance of the stockholder, but 
for and at the instance of a creditor asserting an adverse 
claim against the stockholder. Its hearing and determina- 
tion of the matters involved would be that of a judicial 
tribunal created under the law, and not by agreement of 
parties, and must be governed by rules appliable to pro- 
ceedings before such tribunals, of which no rule is more 
positive in its obligation than that parties to be affected by 
the court’s action must have notice before such action is 
taken. As well may it be claimed that the court could make 
the assessment of its own motion and wholly ex parte ; since it 
was competent for the President and directors to assess at 
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their own instance aud without hearing or notifying any- 
body before taking action. 

Nor can the right of the Richmond court to make the 
assessment without notice to the stockholder be maintained 
on the theory that the stockholder was notified by implica- 
tion or vicariously, through service of process on the cor- 
poration. 

As we have already said, a judgment or decree against a 
corporation is conclusive against tae stockholder as to the 
validity or amount of the claim adjudged. ( Cook on Stock- 
holders, sec. 222.) 

But the adjudication must certainly be against the cor- 
poration; or, in other words, must determine some right 
asserted by or against the corporation or adjudge some lia- 
bility, or decree the performance of some duty, on the part 
of the corporation. The mere fact that a corporation hap- 
pens to be joined with others as a party to a suit is not the 
test of whether the stockholder is bound by what may occur 
insuch suit. As to matters decreed or adjudged against 
other parties joined with a corporation in an equity pro- 
ceeding, and concerning which no right or obligation is 
asserted in favor of or against the corporation, the rule 
could huve no application. If, as to the truth of such mat- 
ters, any stockholder should subsequently attempt to raise 
an issue, it could hardly be contended he was precluded 
from so doing merely because the corporation of which he 
was a nember, was a party to the suit wherein, as between 
or against others only, a liability or duty had been adjudi- 
cated. On the contrary, it would be open to such stock- 
holder to show a state of facts totally at variance with 
those which could alone have made the procurement of such 
judgment possible. 

As an illustration, suppose a creditor proceeding against 
stockholders in one jurisdiction should join the corporation 
as a party to such proceeding; and the court in that case 
should find and adjudge matters common to all other stock- 
holders of the company as well as to those actually pro- 


ceeded against; would it be held in another proceeding 
against other stockholders, whether in the sarne or a differ- 
ent jurisdiction, that because the company was a party in 
the first proceeding, whatever may have been found or ad- 
judged by the court as against the stockholder: in that pro- 
céeding concerning matters common to all the stockholders 
vould be conclusive or binding against the stockholders 
subsequently proceeded against? There can be no doubt 
the stockholders last sued would have the same right to be 
heard onthese matters as those who were first sued. And 
yet this could not be if the mere fact of the company being 
made a party to the first proceeding concluded and bound 
the stockholders generally to whatever might have been 
found or adjudged in such proceeding. None of the cases 
which hold the stockholder concluded, base the decision on 
the mere fact that the corporation was a party to the suit. 
They all arise on judgments which establish or determine a 
right, liability or duty onthe part of the corporation. And 
the reason assigned for their decision is not that the corpo- 
ration was a party (for it was necessarily so), but more 
especially because in the matter out of which the liability 
arose, the complainant dealt or was concerned with the 
corporation alone, and not with its members; and having 
procured his judgment in good faith against the corpora- 
tion —the only party to the transaction, or against whom 
he could have asserted a liability —that judgment became 
the highest, and hence conclusive, evidence of the existence 
of such liability. 


Henry v. Vermillion, 17 Ohio, 187 (191 and cases col- 
lated in note to Bisset v. Kentucky Co., 15 Fed. 
Rep. 361-2). 


But where no duty is enjoined, or liability or right de- 
termined in favor of or against a corporation, the fact it is 
a party to the suit can give to the result no binding ferce 
or effect against a stockholder. 

~ 
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While, therefore, a judgment creditor who attempts to 
enforce payment of his judgment against the stockholder is 
not required to retry the merits of his claim against the 
company, yet, every step or proceeding taken by the credi- 
tor to compel the stockholder to pay this judgment, whether 
the proceeding be for an assessment against stockholders in 
general or for recovery of the entire stock liability of cer- 
tain of the stockholders, is a step or proceeding directed 
solely against the stockholders ; and, whether the corpora- 
tion is or is not a party to such proceeding, does not ‘in any 
manner affect the result. Presumably the remedy of the 
creditor against the corporation has been exhausted; and 
he now seeks to enforce another and independent remedy 
against the stockholder. And, uniess some act on the part 
of the corporation itself is required as an incident to this 
remedy, the corporation can in no sense be considered a 
necessary or even a proper party to the proceeding for en- 
forcing this remedy. 

In the case before the Richmond court no act on the part 
of the corporation was necessary to be done, nor did the de- 
cree impose on the corporation any duty, in respect to the 
assessment. It had nothing whatever to do with the stock 
or stockholders and the court did not require it to have. 
The decree of that court determined, first: that the deed of 
assignment or trust made by the company in 1886 to the 
three trustees was a‘valid deed and conveyed to the trustees 
all the assets of every description belonging to the com- 
pany, including the uncalled for and unpaid subscriptions to 
stock ; second: that the original trustees should be remov- 
ed from their trust and a new trustee be appointed ; third: 
what thethen existing indebtedness of the company amount- 
ed to, and to whom it belonged, and that the Express Com- 
pany should pay the same; and fourth: that an assessment 
of thirty dollars per share be adjudged against the stock- 
holders, and that they pay the same to the new or substi- 
tuted trustee. 

These matters were wholly independent of each other, 
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and each related to distinct grounds for the court’s inter- 
position. Under a proper bill, and with proper parties, 
either relief could have been given without the other. 

As to the first and second of these matters it is not con- 
tended that the stockholder was either a proper or neces- 
sary party. The power of the court to decree the 
interpretation of any doubtful feature of the deed 
creating the trust, as well as the removal of the trust- 
ees for failure to discharge their duty and the substitu- 
tion of other trustees or of another trustee in place of 
those removed, could be exercised if the corporation, the 
trustees and the beneficiaries of the trust, or creditors se- 
cured by the trust, were properly before the court. With 
this branch of the case, the stockholder was merged, so to 
speak, in the corporation. The contract sought to be in- 
terpreted, and its execution secured through the removal 
of incompetent and the appointment of efficient trustees, 
was a contract or deed not made by or with the stockholder, 
but by and with the corporation alone. This therefore was 
a matter with which the law would not recognize the stock- 
holder as having any right or concern. Whatever interest 
he might have in the decree in this respect, was such only 
as he derived by and through his interest generally in the 
affairs of the corporation. Hence the court’s interpreta- 
tion of the deed, and its action in removing the trustees and 
appointing another in their stead, are binding upon the 
stockholder, not on the ground that the stockholders were 
represented by the company in the proceeding, but because 
the company itself, rather than the stockholder, was the 
party entitled to be heard upon the questions thus deter- 
mined ; and the company having been given the opportunity 
to be heard, no one deriving his interest or right through 
the company could question the court’s action. 

And so, as to the ¢hird matter referred to as having been 
adjudged by the decree, the stockholder wae not a neces- 
sary party to the adjudication. The ascertainment by the 
court of the assets and liabilities of the company was not 
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only a proper but necessary incident to the inquiry whether 
the original trustees should be removed for dereliction of 
duty. And, while the court’s order requiring the company 
to pay the liabilities so ascertained may have been unau- 
thorized, it may be conceded that whatever objection there 
might have been to this was open only to the corporation. 
[t was an adjudication against the corporation itself and 
upon liabilities created by it in its own name. The stock- 
holder was unknown in and not a party to the transactions 
out of which these liabilities arose, and hence was not a 
necessary party to their adjudication. These liabilities 
having been determined against the corporation, the party 
contracting them, and the judgment establishing them ren- 
dered in a suit to which the corporation was a party, such 
judgment becomes the highest evidence known to the law 
of the existence of such liability by the corporation; and 
hence the stockholder is unable to question it. 

But the fourth of these matters—the order or decree 
requiring the stockholders to pay an assessment — was in 
no sense an order or judgment against the corporation. 
The corporation was not assessed by the decree, nor re- 
quired to pay the assessment. It was not directed or re- 
quired to make a call or assessment ; nor, indeed, could it 
have been, since the law had imposed the duty and given 
the power of making calls or assessments, not on the cor- 
poration, but on the president and directors. And not 
only did the decree fail to adjudge any liability or duty 
against the company in the matter of the assessment, but 
the record shows there was nothing in respect to the stock- 
holders’ liability which the court could have adjudged 
against the company. The stock subscriptions, or amounts 
unpaid on them, were not even assets belonging to the 
company; for the court adjudged these to have been 
assigned and conveyed to the trustees by the terms of the 
trust deed. Hence the company could not have collected 
the assessment. By the terms of the law under which the 
company was incorporated these subscriptions were made 
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payable as, or when called for (not by the company, but —) 
by the president and directors. Hence the company could 
not have made the assessment. 

The company therefore was not required by the decree, 
or by the law, either to make, collect, or pay the assess- 
ment. It had and could have nothing whatever to do with 
the stock subscriptions. Whatever it might originally have 
had to do with the subscriptions was held by the court to 
have been divested by the deed to the trustees. And this 
being so, we contend that the fact it was made a party to 
the proceeding before the Richmond court gave to that court 
no jurisdiction to make an assessment, or decree anything 
whatsoever affecting the liability on these subscriptions. 
For, while a court of equity may have jurisdiction over the 
subject-matter of subjecting stock subscriptions to the pay- 
ment of corporate debts, its right to exercise such jurisdic- 
tion in the particular case must depend upon the parties 
who are before it in that particular case. If the party or 
parties before it be such as have no interest or right in the 
subject-matter, the attempt to exercise the jurisdiction, 
would, as we submit, be wholly void as against those who 
were interested and were not made parties. And it is no 
answer to this to say that the stockholders are parties be- 
cause the corporation of which ~they are members is a 
party. The decree of the assessment in this particular case 
must be considered as if that part of the decree was the 
only object or purpose sought to be attained by the suit. 
As we have said, it is wholly independent of the other mat- 
ters affected bythe decree. Hadthe complainant only sought 
to reach the stock subscriptions for the payment of 
his judgment, the company would have been neither a 
necessary or proper party; since, as we have shown, it 
had nothing whatever to do with the stock subscriptions, 
and nothing could have been adjudged against it in respect 
to them. In any case to which the company is neither a 
proper or necessary party it seems absurd to say, that, 
nevertheless, if it happens to be a party, it is thereby the 


agent or representative of the stockholder, and the latter is 
bound by whatever is done in such case although the thing 
done has no bearing on the corporation. Much more 
absurd is it in a case such as was that before the Richmond 
court, where the liability of a stockholder under his stock 
subscription contract is the subject-matter sought to be 
affected, and where the company had parted with all right 
or interest in the contract, to hold that the company was 
the representative or agent of the stockholder for the pur- 
pose of having the rights or obligations of the contract ad- 
judicated. The relation between the company and _ its 
stockholders with respect to the liability under such contract, 
even where no assignment of the contract has been made by 
the company, is the relation of debtor and creditor; or, in 
other words, an adverse relation wholly inconsistent with 
the relation of principal and agent. | 


Hatch v. Dana, 101 U.S. 205; 
Ogilvie v. Knox Ins. Co., 22 How., p. 392; 
Stephenson v. Fox, 83 N. Y. 313 (317), 


That the service upon or presence of the Express Com- 
pany in the proceeding before the Richmond court gave to 
that court no jurisdiction to make an assessment upon the 
stock or stockholder, or to render any judgment or decree 
affecting the liability of the stockholders of the company, 
seems to us so clear we should not occupy the court with 
any further discussion of it, but for the fact that in deciding 
other suits of a similar nature to the one at bar, brought 
by the defendant in error, against other stockholders, sev- 
eral courts State and Federal, have announced a different 
conclusion The particular cases which, either directly or 
indirectly, have ruled on this precise question, are : — 


Glenn v. Soule, 22 Fed. Rep. 417; 

Glenn v. Semple, 80 Ala. 159; 

Vanderwerken v. Glenn, 6 S. E. Rep. 808; 

Glenn v. Williams, 60 Md. 93. : 
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We respectfully submit, however, that in neither of these 
cases has this question received the careful consideration its 
importance deserves ; and that the courts have been misled 
in their conclusions by the failure to properly distinguish 


‘the nature of the proceedings before the Richmond court 


from that of other cases which they havé cited and relied 
upon as precedents and authorities in support of their con- . 
clusions. As these decisions will probably be urged as en- 
titled to the consideration of this court, it is proper we 
should give them a careful analysis. 

In the Soule case (32 Fed. Rep. 417) Judge Pardee de- 
cides the question without argument. All that bears upon 
it in his decision is the following : — 


‘‘T think there can be no doubt of the authority of the 
‘¢Chancery Court (on the failure of the board of directors) 
‘¢to make the call necessary to enforce the deed of trust, 
‘¢and necessary under the terms of subscription to charge 
‘¢the subscribers to stock with liability for the amounts of 
‘¢unpaid subscriptions. (See Scovill v. Thayer, 105 U.S. 
155.) * * ®* ‘It cannot be contended that all the 
‘¢ stockholders were necessary parties to the proceeding 
‘¢ before the court making the call. (See the Maryland 
‘‘case, and Sanger v. Upton, 91 U. S., p. 56.)”’ 


To what extent (if at ull) the learned judge in deciding 
these two propositions considered the question now under 
discussion, we are unable to conceive, since the decision 
simply advises us that as to one of them he entertained no 
doubt, and as to the other he considered there could be no 
contention. We conclude, however, that the correctness 
of the conclusions announced by the judge depends wholly 
upon the support they receive from the citations he makes 
of other cases. We shall presently discuss these cited cases 
with the view of demonstrating that (with the exception oy 
‘¢the Maryland case,’’ to which he refers) they are not au- 
thority for the conclusions announced in this case. 
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In the Semple case (80 Ala. 159), all the court says, 
which has any bearing upon the question, is as follows : — 
‘It is now well settled that courts of equity may enforce 
‘¢the payment of stock subscriptions, where directors have 


‘*neglected or refused to make assessments and calls 


‘‘ for them in the exercise of their fiduciary capacity.”’ 

Of the correctness of this declaration there can be no 
controversy; nor: is it probable it was denied in the dis- 
cussion before that court. Indeed, it does not seem to have 
been used in reference to the question of the jurisdiction of 
the Richmond court, but rather as preliminary to the decis- 
ion of the issue raised under the Statute of Limitations.. 
In fact, the question whether a court of equity could en- 
force payment of stock subscriptions against stockholders 
not parties to the proceeding in which such payment is 
sought to be enforced, was not considered or passed on in 
the decision of this case. 

In the Vanderwerken case (6 5. E. Rep. 808), the court 
seems to pass on this question as incidental to determining 
whether the trustee could bring an action upon the assess- 
ment in his own name. After deciding that the power to 
make assessments on the stock did not vest in the trustees, 
but remained with the President and Directors, and that 
upon their failure to make them ** it was the peculiar pro- 
‘** vince of a court of chancery, upon the application of any 
‘¢ creditor interested in the application of the trust to ad- 
‘* minister the remedy,’’ the court says : — 

‘**To this suit the stockholders in their individual capaci- 
‘* ties were not necessary or proper parties, and they were 
‘*not therefore made parties, but were left to be represented 
‘*by the company. And for this, also, the precedents are 
‘*numerous.’’ And the court then refers to the case of 
Salmon v. Hambrough, 1 Cas. Ch. 204; Hallv. Ins. Co.., 
5 Gill, 484; Sanger v. Upton, 91 U. 8. 56; Glenn v. 
Williams, 60 Md. 93; Ogilvie v. Knox, 22 How. 387, 
and Glenn v. Semple, 8O Ala. 159, as authorities relied 
upon to support this proposition. 


The case of Glenn v. Williams (60 Md., p. 93), was the 
first of the series of cases brought on the assessment in 
controversy and seems to have marked out the pathway for 
all of the others. In fact, it may be fairly said of the 
others that they simply point to the trees already blazed by 
this Maryland case, without attempting any new line of 
discovery ; a distinction not unmerited, since the opinion in 
this case seems to cover whatever ground could be made 
available for reaching the end attained. It is because of 
the prominence thus given to the opinion in this case, and 
that we are satisfied its reasoning is fallacious and unsound 
that we ask a careful perusal of it by the court. We 
call special attention to certain passages of it to illustrate 
our criticism upon it. 

It first asserts the right of the court, as a court of equity, 
to make the assessment on the failure of the president and 
directors to make it, and in support of this assertion cites 
the cases of 


Salmon v. Hambrough Co., 1 Cas. Ch., p. 204; 
Hall v. Ins. Co., 5 Gill, 484: 

Ward v. Griswoldville Co. 16 Conn. 598: 
Sanger v. Upton, 91 U.S. 56; 

Scoville v. Thayer, 105 U.S. 158. 


Afterwards it discusses the claim asserted in behalf of 
the stockholder that the assessment was not binding upon 
him because he was not a party to the suit in which it was 
made, and in this connection, the court says: — 

‘© When the court obtained jurisdiction of the corporation 
‘severy stockholder, in his corporate capacily, was a party 


‘¢ to the cause, and was supposed to be represented by the — 


‘* president and directors who are imbexested with the man- 
‘© agement of the corporate interest of all the stockholders.”’ 
Again, it says: — 
‘© If the decree were held to be totally without effect as 
‘¢ against the stockholders because they were not parties to tt 
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‘Sin their individual capacities, the consequence wuuld be 
‘* that the creditors would be without adequate remedy.”’ 

And, after giving as reasons for this that the stockhold- 
ers reside in different States and that those residing beyond 
the State of Virginia, could not be bound by any decree 
in personam against them either upon constructive service 
or actual service if made outside the State of Virginia, it 
says : — 

‘* But are the stockholders in their individual capacities 
‘* necessary parties to such u proceeding? It is very clear 
‘‘that in any ordinary action or suit against the corpora- 
‘* tion to establish and recover a debt, the stockholders are not 
‘* proper parties, except as they are represented by the cor- 
** poration. And yet the judgment against the corporation 
‘* binds the stockholders unless they can show it was procured 
‘*by fraud or by collusion. The judgment is conclusive 
** against the corporation and its property, and, upon prin- 
** ciple, those who hold its property or funds for the pay- 
‘©ment of debts, ought to be concluded except where there has 
** been fraud or collusion. The unpaid subscriptions to the 
** capital stock are the proper assets of the corporation and 
‘** constitute a trust fund for the payment of its debts; and 
‘Sas against a creditor with an established debt against the 
‘* corporation by judgment or decree, the stockholder has no 
‘‘right to withhold the funds of the company upon the 
** ground that he was not individually a party to the pro- 
** ceedings in which the recovery was obtained.’”’ 

And having made this argument, it adds: — ** But the 
‘* question of the right of a court of equity to order or de- 
‘* cree assessments or calls upon the unpaid subscriptions 
‘*to the stock for the purpose of paying the corporate 
‘* debts, without having the individual stockholders before 
‘‘it as parties to the proceeding, has been settled in the 
‘¢ most authoritative way; ’ and, as evidence of this con- 
cluding statement, refers at length to the two cases of Hall 
v. Ins. Co. (5 Gill, 484), and Sanger v. Upton (91 U.S. 
06). 
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These extracts we think embrace quite fully all the 
opinion can be said to contain in the way of argument in 
support of the position that the stockholders were not 
necessary parties in order to bind them by the assessment in 
controversy. 

As to the cases to which it refers to support the jurisdic- 
tion of the Richmond court over the subject-matter 
of the assessment, we shall presently show that neither of 
them was at all analogous to the case before the Richmond 
court; and, in respect to the theory that the stockholder 
was a party to the suit because the court obtained jurisdic- 
tion of the corporation, it is apparent the opinion wholly fails 
to meet the objection we have already urged against the ap- 
plication of this theory to that portion of the proceecing 
before the Richmond court relating to the assessment. It 
confuses the other branches of that proceeding with the 
assessment, and concludes that because the corporation was 
the proper party, rather than the stockholder, in the matter 
of construing the trust, removing the trustees, and adjudg- 
ing payment bythe corporation of the liabilities ascertained, 
therefore it was the only proper or necessary party in the 
matter of ordering an assessment against the stockholders. 
The statement of the court is: —** The judgment is con- 
‘‘clusive against the corporation and its property, and, 
‘upon principle those who hold its property or funds for 
‘* the payment of its debts ought to be concluded.”’ 

But what judgment is it that is ‘* conclusive against the 
‘¢ corporation and its property,’’ and to what ‘* property ”’ 
does the court refer? If it refers to the matters adjudged 
against the corporation, the statement is certainly correct. 
But if it refers to the judgment against the stockholders 
ordering them to pay an assessment it is manifestly incor- 
rect; for, while in the sense that the corporation had 
nothing whatever to do with the assessment, and hence 
could not then or at any time thereafter be heard to contest 
it, the corporation may be said to be concluded by it; yet 
this would be equally so if the corporation had not been a 


party to the proceeding atall. The fact it was a party gave 
to the assessment no more conclusive force as against it then 
it would have had if the corporation had not been made a 
party. Moreover the statement that the judgment was 
conclusive against the property of the corporation shows 
the court did not accurately comprehend, or carefully bear 
in mind the attitude of the corporation ; for, as we have 
seen, the corporatian had no property of any kind, and it 
was so held by the Richmond court. 

We respectfully submit that if the statement that the 
judgment concluded the corporation and its property had 
reference to that portion of the decree which adjudged an 
assessment, the statement was both loose and inaccurate 
and that the deduction which the court attempted to draw 
from it that ** those who hold its funds or property for the 
‘* payment of its debts ought to be concluded,’’ was not 
warranted by any principle either in law or equity. 

It is. however, due to that court to say that in all proba- 
bilitv it did not have the assessment decree in mind when 
using this language; and thatthe particular matter to which 
the court intended it to relate was the decree or judgmen 
allowing indebtedness against the company, and adjudging 
against the company the duty of paying it. This is mani- 
fested by language in the succeeding part of the opinion 
where the court specifically refers to the ‘* recovery”’ 
obtained against the company. 

Again, admit (as we-do) that the stock subscriptions 
constitute a trust fund for the payment of debts, and that 
‘Sas against a creditor * * * * thestockholder has 
no right to withhold the funds of the company upon the 
ground that he was not individually a party to the proceed- 
ings in which the recovery was obtained ;’* does this confer 
upon a court of equity the right to compel him to release 
his hold on these funds, or, more accurately speaking, make 
him pay his stock indebteduess, without first affording him 
the opportunity to be heard in his own behalf? No matter 
whether the stockholder withholds on the ground, as stated 
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by the court, that he was not individually a party to the 
proceedings, or on some other ground. Whatever his 
ground may be, if be has iunds of the company which ought 
to be applied to paying the company’s debts, he has ** no 
right to withhold’’ them. But the questions whether he is 
withholding funds of the company; or whether the funds 
he withholds are needed and how much of them are needed, 
are necessarily involved in the inquiry whether or not he 
has a right to withhold ; and the court has no more authority 
to determine these against him without a hearing, than it 
would have to enter a judgment or decree without notice 
against any other party who might be charged with improp- 
the payment of 
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erly refusing, delaying, or ‘** withholding 
indebtedness due to the company. 

Let it be assumed that the funds the stockholder with- 
holds are trust funds, and that he holds them as trustee for 
the creditors of the company; does a trustee occupy so 
inconsiderate a place in the estimation of the law that a 
court may make of him an exception to the rule applicable 
to all others, and may bind him by a judgment whereby his 
interests are affected without giving him the opportunity 
to be heard? 

Another misleading view expressed in the opinion, and 
which seems to have had its influence on the decision of the 
case, is that ‘‘ if the decree were held to be totally without 
‘* effect as against the stockholders because they were not 
‘*parties to it in their individual capacities, the conse- 
‘quences would be that the creditors would be without 
‘* adequate remedy.’’ Why this statement should be re- 
stricted by the words ‘* because they were not parties to it 
in their individual capacities,’’ we do not understand. If 
the effect of holding the decree to be ineffectual against the 
stockholders would be to deprive the creditors of an ade- 
quate remedy, this effect would result quite the same 
whether the reason for holding the decree ineffectual was 
that the stockholders were not parties, or was on some 
other ground. The use of the word ‘‘totally’’ in this 


— 30 — 


connection also suggests that the court did not make any 
distinction between the decree of an assessment an-' the 
decree in respect to the other matters before it. More- 
over, the decree could not possibly have been held to 
be ‘‘totally’’ ineffectual except on the theory that the 
corporation itself was not lawfully served. If the corpo- 
ration and the trustees were properly before the court, 
certainly the construction of the trust and the removal of 
the trustees and the substitution of another was bound to 
be effectual against the stockholders. And being so, there 
could be no question the creditors could have secured an 
adequate remedy through appropriate action on the part of 
the substituted trustee. But even if it be true that by 
holding the decree ‘‘ totally ’’ ineffectual the creditors 
would be without adequate remedy, this would furnish no 
ground for the court assuming a jurisdiction which neither 
the law or the practice of courts of equity assigned to it. 
If the court did not have jurisdiction to proceed against 
stockholders without giving them an opportunity to be 
heard, it could not acquire it simply because the absence of 
it worked hardship to a creditor or to anv one else. 

But without dwelling longer on this Williams’ case, we 
claim that a careful perusal of the opinion justifies the 
criticism that the court in deciding it misconceived the 
rule which binds the stockholder by a judgment against the. 
corporation of which he is a member, by applying it to a 
matter in which there was no judgment whatever against the 
corporation, nor any interest of the corporation affected. 
That the court overlooked the fact that in the proceeding 
before the Richmond court there were united several dis- 
tinct and independent matters, each in itself furnishing the 
basis for a separate proceeding, and calling for distinct and 
independent relief, and that while the corporation was 
a proper and necessary party to the granting of relief us to 
some of these matters, it was neither a necessary or proper 
party to that branch of the proceeding or decree which 
sought or adjudged an assessment against the stockholders. . 
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We have thus given a review of what has been said in the 
several decisions rendered thus far in the Glenn cases upon 
the question of the power of the Richmond court, in the suit 
pending before it, to decree a call or assessment such as would 
bind stockholders not parties to that proceeding. It 
is respectfully submitted that each and all of them 
(except the Williams case) decide the question without 
furnishing or attempting to furnish an argument or reason 
in support of the decision; and that in respect to the 
Williams case the argument of the court not only was in 
no small degree influenced by a supposed hardship, but 
proceeded upon a misconception of the proceeding before 
the Richmond court, or of the rule relating to the binding 
force upon stockholders of judgments against corpora- 
tions. 

Of this case, as well as each of the others, we insist that 
its weight as authority should depend on whether the au- 
thorities it cites and relies on support its conclusion. 

We shall now undertake to show that not one of the 
authorities relied on in the several decisions or opinions 
above referred to supports or warrants the assertion that 
the Richmond court, in the proceeding pending before it, 
had power or authority to make an assessment or call which 
would be binding on stockholders not parties to that pro- 
ceeding. 

The authorities so cited and relied on are :— 


Salmon v. Hamborough Co., 1 Cas. Ch. 204; 
Ogilvie v. Knox Ins. Co., 22 How. 387 ; 

Scoville v. Thayer, 105 U. S. 155; 

Hatch v. Dana, 101 U.S. 205; 

Adler v. Milwaukee etc., Co., 13 Wis., p. 57; 
Ward v. Griswoldville & Co., 16 Conn., p. 593; 
Sanger v. Upton, 91 U.S. 56; 
Hall v. Ins. Co., 5 Gill, 484. 


The case of Salmon v. Hamborough Co., I Ch. Cas. 
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204, is certainly entitled to all the merit which attaches to 
‘San early decision,’’ since it was decided more than. two 
hundred years ago. The report of the case is quite vague 
and unsatisfactory. It shows, however, that the corpora- 
tion in controversy was wholly different from anything with 
which we are familiar in modern times. The suit is brought 
against ‘* The Governor assistants and Fellowship of 
the Merchant adventurers of England, commonly called the 
There seems to have been no 


, 


Hamborough Co. et al.’ 
capital stock whatever, but the company had power to as- 
sess taxes on cloths (in which it or its members were 
dealers), for the purpose of raising funds with which to 
discharge the company’s indebtedness, and that it had been 
the custom to make taxes and leviations upon the members 
and their goods for this purpose. The plaintiff held a bond 
of the company for £2,000, and it would seem that the 
members refused to meet and levy sufficient taxes to pay 
the same. Whereupon the plaintiff filed a billin the Chan- 
cery Court against the company and several of its mem- 
bers in their individual capacities, asking relief. The 
company, though served with process, did not appear, and 
it had no property subject to distrainit; but the members 
who had been sued in their individual capacities appeared 
and demurred to the bill on the ground that they \were not 
liable in their individual capacities to pay the plaintiff's de- 
mand. This demurrer was sustained and the bill was dis-— 
missed. Subsequently the plaintiff presented his petition to 
the House of Lords, asking for special directions to the 
Chancery Court for affording him relief. The individual 
members who had been sued appeared and again demurred 
to this pelition before the House of Lords, but the com- 
pany though summoned there also, did ‘not appear. The 
House of Lords considered that the dismissal by the chan- 
cellor as to the defendants who were such in their individual 
capacities was entirely proper; but directed the chancellor 
to retain the bill as against the company, issue new process 
against it and if it failed to appear and answer that the bill 
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be taken against it pro confesso. If it appeared, the chan- 
cellor was to ascertain the amount due plaintiff and decree 
its payment by the company. Such decree was to be serv- 
ed on the Governor, Treasurer, Secretary and other offi- 
cials, and if payment of the amount as decreed was not 
made within a stated time, then the chancellor was directed 
to order the Governor or Deputy Governor and the twenty- 
four assistants of the said company, or so many of them as 
by the tenor of their charter constituted a quorum for the 
making of leviations upon the trade or members of the said 
company for the use of the said company, within such time 
as by the Lord Chancellor, or Keeper, shall be thought fit, 
to make such a leviation upon every member of the com- 
pany as were contributory to the public charge, as should 
be sufficient to satisfy the said sum to be. decreed to the 
plaintiff in that cause and to collect and levy the same and 
pay over to the plaintiff as the court should direct. The 
said Governor and others were also to be required to reduce 
such leviation to writing. Provision was made for requir- 
ing the Governor and others to make additional leviations 
in case the one first made should be insufficient to satisfy 
the amount decreed to be paid tothe plaintiff. If any mem- 
ber failed to pay his quota of such leviations, process of 
some kind was to issue for enforcing payment. And in 
case the said Governor and others failed or refused to make 
the leviation required by the chancellor, process of contempt 
was directed to issue against them. 

In pursuance of this order the cause seems to have been 
revived against the company before the chancellor; the 
company was again summoned, but failing to appear the 
bill was taken pro confesso, and a decree made requiring 
the company to pay the plaintiff's debt as directed by the 
House of Lords. Whether the amount was paid or 
whether any further proceedings were ever had in the cause 
does not appear. 

From the fact that the House of Lords sustained the dis- 
missal of.the bill as to the individual members of the com- 
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pany, but ordered it to be proceeded with against the com- 
pany itself, the inference is sought to be drawn that 
members of the corporation were not considered necessary 
parties to a proceeding in equity having for its object the 
assessment of members for the payment of corporate 
debts. 


We contend no such inference is warranted. The House 


of Lords did not undertake to prescribe any general rule at 


all, but simply contined itself to special directions for that 
particular case. As well might it be claimed that this case 
decided it unnecessary for a creditor to reduce his claim 
to judgment before proceeding in equity; since it appears 
that the debt due the plaintiff in this case had not been re- 
duced to judgment. No reason is assigned in the report of 
the case for holding that the individual members were not 
proper parties to this particular suit. But the fact that 
plaintiff had not reduced his claim against the corporation 
toa judgment at law was of itself a sufficient reason for 
denying to him any standing in court as against the mem- 
bers of the corporation. 

Another reason may be found in the fact that the parties 
to whom, under the charter of the company, the right and 
power to make leviations on the members was committed, 


were within and subject to the jurisdiction of the chancellor. 


The members were not directly liable to pay the debts of 
the company. They were liable only to pay such levia- 
tions or assessments as might be made upon them by the 
‘* governor and assistants ’’ of the company. or a majority 
of them. And, because of this, the direction of the House 
of Lords was that the chancellor should order the ** Gov- 
ernor and assistants ’’ to make the necessary leviation, and, 
after they had made it, such process as was customary was 
to be resorted to against the members to enforce its pav- 
ment. 

But suppose the ** Governor and assistants or a majority 
of them ’’ had failed or refused to make this leviation, what 
then? Was the chancellor directed to make it -in their 
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stead? Not atall. The directions of the Lords nowhere 
intimated that such powers existed or could be exercised 
by the chancellor. All that the chancellor was authorized 
to do in that event was to issue against these officials its 
process for contempt. There is not an intimation in this 
case which authorizes the inference that, if the Governor 
and assistants should fail to make the assessment the Chan- 
cery Court would have the power to make it, in the absence 
of the members. 

The case of Ogilvie v. Knox Ins. Co. (22 How. 380), 
which is cited by the Court of Appeals of Virginia inthe Van- 
derwerken case as an authority for the proposition that the 
stockholders were not necessary parties before the Richmond 
Chancery Court ** because they were represented by the co.a- 
pany,’ was a suit brought by judgment creditors of a corpo- 
ration against the corporation and a number, though not all, 
of the stockholders, tor the purpose of subjecting the lia- 
bility of these stockholders on their stock subscriptions to 
the payment of the debts due to these judgment creditors 
of the corporation. The only question raised in the case 
as to who were necessary parties was whether the creditors 
could proceed against some of the stockholders without 


joining all. The court held that the stockholders were sim- 


ply debtors of the corporation and therefore the judgment 
creditor could recover from any one or more of them, leav- 
ing those who had to pay to enforce contribution from 
their co-stockholders. The question of assessment or call, 
or what parties would be proper or necessary in a proceed- 
ing for an assessment or call is not even referred to in the 
case. Indeed, this case seems to have been cited only be- 
cause of an expression which occurred in the first part of 
the opinion, where Mr. Justice Greer, referring to the fact 
that the bill had been taken pro confesso against the cor- 
poration, says that the stockholders ‘* being corporators, 
‘¢ are consequently concluded as to the averments of the 
‘« bill affecting them as such.’’ It will be noticed that the 
words ‘*as such’’ are used in a qualifving sense; and an 
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examination of the briefs of counsel in that case shows 
that this expression must have relation to such averments 
of the bill as alleged an obligation or liability of the cor- 
poration itself. It was claimed that no proof had been of- 
fered at the trial to show the corporation was indebted to 
the complainants. And it was no doubt to this matter 
the expression of the court related. Yet, in the 
opinion of the Virginia Court of Appeals delivered in. 
the Vanderwerken case, this expression is quoted with the 
omission of the qualifying words ** as such; ’’ the effect of 
which omission is to make this court declare that upon any 
and all averments of whatever kind and which affect stock- 
holders only, the stockholders will be concluded if the bill 
containing such averments happensto be taken pro confesso 
against the corporation. 

The Virginia Court of Appeals may believe the law 
to be in accordance with what it would have been 
declared by this expression of Mr. Justice Grier with 
the qualifying words omitted. Indeed, unless such is the 
law, we are unable to see how the assessment of the Rich- 
mond Chancery Court can be held binding on stockholders 
not parties to the assessment proceeding. 

Be that as it may, it is manifest that by failing to quote 
or read the entire expression of Justice Grier, the Virginia 
Court of Appeals has misconceived his meaning, and is 
wholly astray in claiming any support from that expression 
for the proposition that the stockholders were not necessary 
parties to the assessment proceeding in the Richmond court. 

Scoville v. Thayer, 105 U.S. 143, is another of the cases 
cited which utterly fails to support this proposition. The 
question as to who were proper or necessary parties to the 
assessment proceeding was not raised by the counsel nor is 
it referred to in the opinion of the court. 

In the course of the opinion the court declares that 
‘¢when stock is subscribed to be paid upon call of the com- 
‘¢ pany and the company refuses or neglects to make the 
«call, a court of equity may itself make the call, if the in- 


‘‘terests of the creditors require it. The court will do 
‘‘ what it is the duty of the company to do;’’ and cites in 
this connection Curry v. Woodward, 53 Ala. 371; Rob- 
inson Vv. Bank, 18 Ga. 65; Ward v. Mnf. Co., 16 Conn. 
593. As we have said before, we do not dispute that a 
court of equity possesses this power. What we claim is 
that the stockholders are necessary parties toa proceeding 
in which the power is exercised ; and in the several cases in 
Alabama, Georgia and Connecticut above cited, it will be 
found the stockholders of the company were made defend- 
ants. And in this case of Scoville v. Thayer, although a 
case arising under the bankrupt law, it will be noticed that 
before the petition for an assessment was entertained by 
the bankruptcy court it ordered notices to be given the 
stockholders to appear and show cause why the petition 
for an assessment should not be granted. 

Hatch v. Dana, 101 U. 8S. 205, is a case similar 
to that of Ogilvie v. Knox Ins. Co. This bill was filed by 
judgment creditors of the corporation against certain of its 
stockholders to subject their unpaid stock liability to the 
payment of complainants’ judgments. No attempt was 
made to obtain from the court a call or assessment on the 
stock. Indeed, one of the defenses urged in behalf of the 
defendants was that no recovery could be had without a call 
or assessment having first been made. This defense the 
court overruled, holding, as in the Scoville v. Thayer case, 
that a court of equity may enforce payment of stock sub- 
scriptions, though there have been no calls for them by the 
company. It cites Henry v. R. R. Co., 17 Ohio, 187; 
Ward v. Manufacturing Co., 16 Conn. 593, and R. 


‘ R. Co. v. McDaniel, 56 Ga. 191, all of which were suits 


brought directly against stockholders. 

Hence there is nothing in this case of Hatch v. Dana, 
which supports the proposition that in an assessment pro- 
ceeding stockholders need not be made parties. 

The same may also be said of the cases of Adler v. Mil- 
waukee, etc., Uo., 13 Wis., p. 57; Ward v. Griswold- 
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wille etc. Co., 16 Conn. 593, and Dalton R. R. Co. v. 
Daniel et al., 56 Ga. I91; all of which were creditors’ 
bills brought against stockholders directly, and in which the 
question of assessment, or who are proper parties to a pro- 
ceeding for an assessment, was not even considered. 

We may certainly claim that as to the cases cited and re- 
lied on, to which we have thus far called the attention of 
the court, they furnish no authority or support whatever 
to the proposition that because the Express Company was 
made a party to the proceeding before the Chancery Court 
of Richmond, the assessment levied by the court in that 
proceeding was binding upon the stockholders of the com- 
pany. 

In all of them, except the Hamborough case before the 
House of Lords, and which, as we have seen, gave no au- 
thority whatever to the Chancery Court to make an assess- 
ment, the stockholders sought to be affected were parties 
to and actually served with notice of the proceeding. In 
neither of them was it claimed or pretended that the court 
could make an assessment, or take any step in the direc- 
tion of subjectingstock liability to the payment of corporate 
debts, without actual notice having first been given to the 
stockholder to be affected by such assessment or pro- 
ceeding. 

Two of the cases thus cited and relied upon as precedents 
for the action of the Richmond court, remain to be exam- 
ined. They are the cases of Sanger v. Upton, 91 U.S. 
56, and Hail v. Insurance Co., 5 Gill, 484. 

The case of Sanger v. Upton, arose under the provis- 
ions of the bankrupt law. Upon the ex parte application 
of the assignee in bankruptcy, the bankruptcy court had 
ordered him to collect the entire amount remaining unpaid 
on the stock of the bankrupt corporation; and in pursu- 
ance of the terms of the order the assignee gave notice both 
by publication, and by mailing to each stockholder a copy 
of the order with a demand of payment of the amount 
claimed to be due. Although the defendant seeme to have 
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resided within the district where the bankruptcy court was 
held and could, at any time before suit was brought against 
her by the assignee, have appeared in the bankruptcy case 
and secured a reconsideration of the order, she did not do 
} so. As she failed or refused to pay the amount due on her 


stock, the assignee brought this action to recover it, basing 

his authority to sue on the order of the bankruptcy court 
above referred to. It was, among other defenses, con- 

: tended by her counsel that the court could not make the 
order requiring stockholders to pay, without having first 
notified them of the application for such order and giving 
them an opportunity to be heard. Upon this claim the 
opinion of this court, delivered by Mr. Justice Swayne, is 
as follows : — 

‘¢ The order was conclusive as to the right of the assignee 
‘‘to bring the suit. Jurisdiction was given to the district 
** court by the Bankrupt Act (R. S. sec., 4972) to make 
‘at. It was not necessary that the stockholders should be 


' . 
‘* before the court when it was made, any more than that 
‘*they should have been there when the decree of bank 
‘*ruptcy was pronounced. That decree gave the juris- 


** diction and authority to make the order. The plaintiff 

‘*in error could not, in this action, question the validity of 

‘the decree; and for the same reasons, she could not draw 

‘‘into question the validity of the order. She could not 

‘be heard to question either, except by a separate and di- 

‘* rect proceeding had for that purpose. She might have 

‘‘applied to the District Court to revoke or modify the 
‘‘order. Had she done so, she would have ‘been entitled 
‘*to be heard; but it does not appear that any such appli- 

‘*cation was made. Asa stockholder she was an integral 

. ‘‘ part of the corporation. Inthe view of the law, she was 
‘¢ before the court in all the proceedings touching the body 
‘‘of which she was a member. In point of fact, stock- 
‘* holders in such cases can hardly be ignorant of the meas- 
‘¢ures taken to reach the effects of the corporation. If they 
«*choose to rest supine until cases against them like this 
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‘‘are on trial, they must take the consequences. Not. 
‘* having spoken before, they cannot be permitted to speak 
‘*then, especially to make an objection which looks rather 
‘*to the embarrassment and delay than to the right and 
‘** justice of the case. A different rule would be pregnant 
‘‘ with mischief and confusion. Hall v. Ins. Co., 5 Gill, 
‘©484; Sagory v. Dubois, 3 Sandf. Ch. 467.” 

But for this citation of the cases of Hallv. Ins. Co. and 
Sagory v. Dubois, and the expression preceding such cita- 
tion and apparently having reference to it that, ‘‘ As a 
‘* stockholder she was an integral part of the corporation. 
‘<In the view of the law she was before the court in all the 
‘* proceedings touching the body of which she was a mem- 
‘‘ ber,’’ there would be nothing in the decision which would 
indicate the court intended to cover or had in mind any 
cases other than those which were governed by the provis- 
ions of the bankrupt law. But because of this expres- 
sion, and the citation of the two cases above mentioned, 
it seems to be claimed not only that this court has stamped 
upon the rather unique case of Hall v. Ins. Co. the po- 
tential seal of its indorsement, but that it has expressly de- 
clared that which, as we shall presently see, the Ha// case 
could at most be said only to have implied, that the mere 
presence of a corporation to a suit is all that is necessary to 
bind the stockholders of such corporation by any and 
whatever decree or order a court may see fit to make in 
the progress of such suit. Weare compelled of course to 
concede that the apparent effect of the citation of Hall v. 
Ins. Co.and Sagory v. Dubois was to give to those cases 
the indorsement of this court. 

But we insist that, neither as the result of such indorse- 
ment, or by anything expressed in its opinion, did this 


court give, or intend to give, its sanction or approval to a 
view which would enable a court to fasten a direct and im- 
mediate liability upon stockholders, without notice to them. 
As to the case of Sagoryv. Du Bois (3 Sandf. Ch. 467), . 
it involved no question whatever of an assessment or call 
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on stock; and no doubt it was cited simply because of the 
fact that in effect it holds a stockholder estopped, in an 
action against him by the receiver of a corporation, to 
question the regularity or propriety of the receiver’s ap- 
pointment. Aside from this the case turns wholly upon 
the right of a receiver to sue a stockholder under a statute 
referred to in the decision, which provides: — 

‘‘If there shall be any sum remaining due upon any 
‘*share of stock subscribed in such corporation, the re- 
‘* ceivers shall immediately proceed and recover the same, 
‘*unless the person so indebted shall be wholly insolvent, 
‘sand for that purpose may file their bill in the Court of 
‘* Chancery or may commence and prosecute an action at 
‘‘luw for the recovery of such sum, without the consent of 
‘‘any creditors of such corporation.’’ (2 R. S. N. Y. 
(1836), p. 1469, sec. 69.) 

Doubtless this court, or the distinguished member of it 
who delivered its opinion in Sanger v. Upton, con- 
sidered that inasmuch as the receiver in the one case 
and the assignee in the other derived their right to collect 
the unpaid subscriptions from provisions of statute, the 
ground for holding the stockholder estopped in the one 
case from questioning collaterally the propriety or regular- 
ity of the court’s order directing the assignee to collect, 
was analogous, in principle at least, to the ground for hold- 
ing the stockholder estopped in the other case from ques- 
tioning collaterally the propriety or regularity of the court’s 
action in appointing the receiver. And in this view only 
the citation of this case of Sagory v. DuBois can be con- 
sidered appropriate or relevant. 

The effect to be given the citation of Hall v. Ins. Co. 
will be better understood in connection with the particular 
review of that case which we shall presently attempt. 
Suffice it for the present to say that the citation of it in the 
opinion of Sanger v. Upton fairly justifies the inference 
that this court, or at least the learned judge who delivered 
the opinion, considered that this Ha/l/ case had properly 
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determined the question of jurisdiction in courts of equity 
to make assessments on unpaid stock. At the same time 
we claim that the decision in Sanger v. Upton did not re- 
quire the consideration by the court of what jurisdiction 
over the matter of assessments on stock resided in courts 
of equity, but only what jurisdiction resided in bankruptcy 
courts under the provisions of the bankrupt law to collect 
the assets of a bankrupt corporation. Under the provisions 
of that law the entire estate, the corpus, of a bankrupt cor- 
poration is vested immediately and absolutely in the assignee, 
and the court in bankruptcy is given in express terms juris- 
diction to collect all of the assets and direct their distribu- 
tion. (U.S. Revised St., sec. 4972.) Itis not clear from 
the opinion whether the decision was based on the idea, as 
expressed in one part of the opinion, that in a proceeding 
of that character all of the stockholders are presumed to be 
in court; or whether the fact the corporation was shown by 
its own schedules and by the claims proved against it under 
the law, to be wholly insolvent, made it unnecessary for 
the court to do more than was done in that case, order the 
assignee to collect from the stockholders their unpaid sub- 
scriptions; in which latter view it was undoubtedly proper 
to consider the stockholder as having full knowledge of the 
schedules filed by the corporation itself, and of the claims 
allowed against the corporation and the effect of these on 
the stock liability, and to hold him bound thereby. In 
other words, to hold, as was in effect held in that case, that 
if he would question the truth or effect of these schedules 
or the validity of these allowances, he must do so in the 
proceeding in which they were filed, and not collaterally. 
Another feature in the case which 1s expressly referred 
to in the opinion, and which materially distinguishes it from 
the case before the Richmond court, is that in the charter 
or law under which the corporation was created, there was 
no provision whereby the payment of stock subscriptions 
could be deferred until calls or assessments were made; nor 
was authority given to any person or body of persons to 
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make calls or assessments on the stock. Under a by-law 
or regulation of the company, the balance unpaid on the 
stock was only subject to call of the directors when directed 
to make such call by a majority of the stockholders. But 
this was not a charter regulation and could have no effect 
on the rights of creditors. (Morse on Corp., sec. 390.) 
As to them, or the assignee representing them, there being 
no charter provision authorizing any delay in the payment 
of the entire amount of the subscription, a call or assess- 
ment was not a prerequisite to the collection of the balance 
remaining unpaid. And this view seems to have been in 
the mind of the court in deciding the case. Indeed, the 


question of who are proper parties to an assessment pro- 


ceeding is not considered at all. But whatever may have 
heen the view which controlled the decision, we submit that 


the case cannot fairly be considered as determining any 


question of jurisdiction arising outside that which was con- 
ferred on the bankruptcy court by the provisions of the 
bankrupt law. 

It was so considered by the Supreme Court of Iowa in 
the case of Lamar Ins. Co. v. Hildredth (55 Iowa, 248), 
where it was held that a court of equity could not make an 
assessment binding on stockholders not parties to the pro- 
ceeding in which it was made. 

It is therefore unnecessary, for the purposes of the case 
now before the court, to inquire whether upon a reconsid- 
eration, this court would adhere to the views expressed in 
the opinion delivered in Sanger v. Upton. We insist that 
giving to these views the broadest interpretation of which 
they are susceptible, they would not sanction the jurisdic- 
tion which was attempted to be exercised by the Richmond 
Chancery Court, where none of the conditions existed, to 
which we have above referred as having been present in the 
Sanger v. Upton case. 

We come now to the last of these cited cases, that of Hal/ 
v. dns. Co., which is the first case (so far as we can dis- 
cover) which ever asserted the power of a court of equity, 


even where the assets of a corporation were being admin- 
istered by the court through a receiver, to make an assess- 
ment which would be binding on stockholders not parties to 
or having notice of the proceeding. 

It was decided more than fifty years ago; and while, in 
the interval which has elapsed since it was reported, the in- 
genuity of the profession has been taxed to the utmost in 
behalf of creditors of insolvent corporations, to reach the 
liability of stockholders by the most speedy and inexpensive 
proceedings, yet (so far as we have been able to find), jur- 
isdiction over stockholders not parties before the court was 
never afterwards exercised or asserted by a court of equity 
until the decision of the Glenn case by the Richmond Chan- 
cery Court. 

It appears in this H/a// case, that at the suit of one or 
ore judgment creditors against an insolvent insurance 
company, a court of equity had placed the property and 
estate of every kind belonging to the corporation in the 
hands of a receiver for the purpose of having all the affairs 
of such corporation fully administered or liquidated under 
the order of the court. In the course of the proceedings 
the court made an order on the receiver to notify the 
stockholders to pay the balance remaining unpaid on 
their stock within a certain time, and upon their failure to 
to pay the receiver was ordered to bring suit for same. 
The defendant stockholder, having failed to pay, this 
action was instituted against him for the amount due on 
his stock. It was claimed in his behalf that as he was not 
a party to the proceeding or suit in which the order had 
been made, no action could be maintained against him 
upon such order. And this defense was overruled in the 
following language :— 

‘¢ The proceedings of Baltimore County Court when sit- 
‘ting in equity which were objected to as evidence were 
‘¢ not offered as an adjudication of any of the rights of the 
‘¢ parties in any suits between them and upon that ground 


‘Sas admissible evidence in the present controversy; but 
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‘* were offered without reference to the parties thereto for 
‘the purpose of showing by what authority the present 
‘faction was prosecuted. In that aspect of their being 
‘‘offered they are obnoxious to neither of the reasons 
‘‘ offered for theirrejection. Zhe court’s order for the in- 
_** stitution of this suit was definite and final. As to the 
‘*nower exerted by Baltimore County Court sitting in 
‘* equity in the proceedings before it, it is believed no well- 
‘* founded exceplion can be taken. It was indispensably 
‘* necessary for the prevention of fraud, andto do justice to 
‘‘nersons whose grievances were undeniable and incapable 
‘¢of relief anywhere else or in any other way than in that 
‘* pursued by the county court. In such a case and under 
‘such circumstances it cannot be necessary to cite author- 
‘* ities to establish the propriety of the exercise of such a 
‘* power.”’ 

It will be observed the decision of the court refers to no 
precedent or authority for its ruling. Indeed, after a care- 
ful search, we may confidently assert that this is the first 
case to be found in the books in which it was ever claimed 
that a court of equity could make an order of this kind 
binding upon a stockholder without having made him a 
party to the proceeding in which such order was made; or, 
at least, without giving him notice to appear and show 
cause why such order should not be made. 

_ It is not clear from the opinion in the case on what 
ground the court considered such notice unnecessary. In- 
deed, it may not have so considered at all, for the court 
may have regarded the notice given tbat the order had 
been made was sufficient to afford the stockholder ample 
opportunity if he had chosen so to do to come in 
while the proceeding was pending and move to have the 
order vacated. The defendant must have been within the 
territorial jurisdiction of the court, since the suit brought 
against him by the receiver was instituted in a court 
located in the same city as that in which the court making 
the order was located. Moreover, it will be observed from 
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the opinion in the case, that the court asserts no general 
rule or principle governing its action, but expressly con- 
fines its ruling to the circumstances of that particular case. 
The brief manner in which the opinion disposes of the ques- 
tion of the right of the Chancery Court making the order 
to make it, rather indicates that the court did not appre- 
ciate it was establishing a novel precedent. In fact, the 
court seems to have considered that the decree appointing 
the receiver and investing him with all the property and 
rights of action belonging to the corporation, was 
in itself sufficient to entitle him to recover the unpaid 
stock liability from the stockholder without any special 
order of assessment or call by the court. And this, on the 
theory stated by the court in the case of Sanger v. Upton 
(supra), that where the corporation is insolvent the neces- 
sity for making any formal call or assessment no longer 
exists ; the fact of insolvency proprio vigore effecting a call of 
whatever is needed for the payment ofdebts. That in such 
cases the court has simply to ascertain the amount needed 
and to direct its officer, the receiver, to collect it. As 
said in the opinion in the case of Sanger v. Upton: ‘+The 
‘assignee might have filed a bill in equity against all the 
‘¢ delinquent shareholders jointly (Ogilvie v. Knox Ins. Co., 
‘© 22 How., p. 380). But if the company is utterly insolv- 
‘sent, in any event, a separate action at law ip each case is 
‘¢much to be preferred. It is cheaper, more speedy and 
‘¢more effectual. If the contingency should occur that 
‘‘‘the assets realized exceed the liabilities to be met, the 
‘¢ district and circuit courts will see that no wrong is done | 
‘¢to those adversely concerned,”’ 

Giving to the case the broadest scope and meaning | 
of which it is susceptible, we submit the most that » 
can be claimed for it is, that where a court of equity, in a 
suit brought by creditors against an insolvent corporation, 


has taken possession and control of ali the assets belonging 
to such corporation, and placed the same in the hands of 
its receiver, forthe purpose of administering and liquidat- . 
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ing the affairs and business of such corporation according 
to the court’s discretion, the stockholders or members of 
such corporation will be presumed to have notice of all 
proceedings relating to such assets, or the administration 
thereof, which nay be taken by the court in such suit; and 
that by virtue of this presumption, the court may, without 
previous notice thereof being given to the stockholder, 
order such receiver to collect from stockholders whatever 
of the unpaid stock subscription the court may deem nec- 
essary to be collected for the purposes of such administra- 
tion or liquidation. 

From tbis review of the cases relied upon by the courts 
that have held the assessment of the Richmond court valid 
and  inding on the stockholders, it is manifest that in only 
two of them (Sanger v. Upton and Hall v. Ins. Co.), 
did the court attempt or claim the right to make any order 
or decree affecting the liability on stock subscriptions with- 
out first giving to the stockholders who were to be affected 
by such order or decree notice of the proceeding and op- 
portunity to be heard. And of these two cases, the one of 
Sanger v. Upton, arose under the peculiar provisions of 
the bankrupt law, by the terms of which all of the assets, 
legal and equitable, of the corporation, were vested ab- 
solutely in the assignee in bankruptcy, to be held, both as 
to their collection and disposition, subject to the 
direction and discretion of the bankruptey court; 
while the other ( Hall v. Ins. Co.), was a case where a 
court of equity had, by its decree, taken possession of or 
sequestered all of the assets of the corporation and placed 
them in the hands of its officer, to be administered or 
realized upon and distributed, under the direction, dis- 
cretion and control of the court. 

In the bankruptcy case the entire assets of the corpora- 
tion (including amounts unpaid on stock subscriptions and 
every other chose in action), had become subject absolutely 
to the direction and control of the bankruptcy court by 
operation of the bankrupt law. In the other case, the court 
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had acquired possession and control of all the assets of the 
corporation by its own decree, and held the same through 
its ministerial officer, a receiver, to be controlled, realized 
upon and administered according to the court’s own 
judgment and discretion. In both cases, the assets were 
in possession and control of the corporation at the 
time the proceeding against it was instituted. In both cases 
the decree of the court operated to divest the corporation 
of them and vest them in the court, or its officer, in the 
equity case, and in the assignee, in the bankruptcy 
ease. There can be no question that the corporation 
was the only necessary party, and that the individual 
stockholders were neither necessary or proper parties in 
either case, to the divesting of the assets out of the corpo- 
ration and vesting them in the assignee or the court. The 
corporation, being the sole owner of these assets, was the 
only party against whom the creditor seeking to have 
the court take these assets into its own control, was re- 
quired to proceed. Having thus acquired these assets, in- 
cluding whatever rights of action the corporation had upon 
the stock subscriptions, these courts seem to have consid- 
ered the proceedings concerning their administration, as in 
some sort proceedings in vem, and that they were entitled, 
without notice to any one, and simply on application of the 
assignee, receiver or creditor, to order the assignee in the 
one case, and the receiver in the other, to collect from the 
stockholders, by suit or otherwise, the amounts unpaid on 
their stock. 

And it is at this point we insist that although, with re- 
spect to the bankruptcy court, the right soasserted may be 
sustained by reason of the peculiar features of the bank- 
rupt law, yet, with respect to the court of equity, this 
view assumed a right or jurisdiction for which there was 
no warrant, either in precedent or reason. Conceding the 
equity court, whose action was under review in the case of Hall 
v. Ins. Co., had by its decree acquired whatever rights of ac- 
tion the corporation possessed, yet the corporation itself could 
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not have maintained an action on the stock subscriptions 
until an assessment or call had been made by its president 
and directors. How then could the court acquire, or give 
to its receiver, any greater or different right? Had the 
president and directors made a call, unquestionably the re- 
ceiver could do what the company could have done, main- 
tain an action against the stockholder for the assess- 
ment made by the president and directors, for the reason 
he had expressly contracted to be bound thereby. But 
he had not agreed that the court should make an assess- 
ment or call, or to be bound by that. So that while the 
court could make it if the president and directors failed to 
do so, yet the validity or binding force of its act in that 
behalf could not be derived from any contract or agree- 
ment with the stockholder. It would necessarily involve 
the assertion against the stockholder himself of a right in 
the court to create a liability or obligation which under 
the stockholder’s agreement, was to be created by another 
and different tribunal. For the court to determine the 
right so asserted so as to bind the stockholder, the imme- 
diate and indeed the only party against whom this right is 
asserted, it must, under the fundamental rule pertaining to 
jurisdiction, give to such stockholder the cpportunity to 
appear and show cause why this right should not be exer- 
cised by the court. And this right to be heard, is not to 
be determined by a subsequent disclosure that no cause 
could have been shown had the opportunity been given. 
The question goes to the jurisdiction in the first instance; 
and if a party sought to be affected was not given the 
opportunity which the law requires to be given him, then 
we insist the order, judgment, decree — every act and step 
taken by the court in the matter — is, as against such party, 
null and void. 

But if this were not so; if it be true that a court of 
equity, by virtue of the fact of having taken from the cor- 
poration all of its rights of action and assets for the purpose 
of collecting and administering the same according to its 
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discretion, may determine, without a hearing and without 
notice to stockholders, that the facts exist which entitle the 
court to substitute its own judgment for that of the presi- 
dent and directors, adjudge the amount the stockholders 
shall pay; and order its receiver to collect the same; there 
would still be no foundation or authority for the exercise of 
such power in the case before the Richmond Chancery 
Court. In that case the corporation was possessed of no 
rights of action or other assets either at the time the proceed- 
ing was instituted or afterwards; nor didthe court acquire any 
rights of action, or take possessionof any property, or appoint 
a receiver to take such possession for it. ' All the assets 
which formerly belonged [to the corporation, had, long 
before the proceedings were instituted, been transferred 
and conveyed by the corporation to third parties, and the 
court held that this conveyance divested these assets out of 
the corporation and vested them absolutely in the three 
trustees, to be held and administered by them in accordance 
with the terms of the deed. Moreover it refused to take 
this property, or any part of it, from the trustees or out 
of the terms and provisions of the trust. On the contrary, 
the effect of its decree was to contirm the trust and require 
its effective execution. In short, neither the court, or any 
officer of the court, acquired or became possessed of any 
property or rights of action belonging to the corporation. 
The decree in effect determined that the corporation had no 
property to take and had nothing whatever to do with the 
administration of the trust. There was then no property 
in the custody of the court on which it could act as in a pro- 
ceeding in rem. There was nothing which could be, or was, 
adjudged against the corporation in respect to the adminis- 
tration of the trust, or the assets belonging thereto. As 
to the stockholder, therefore, there Was nothing pertaining 
to the assessment, or the subjecting of his liability to the 
payment of debts, in which the corporation could properly 
be sued, and hence nothing on which to base a presumption 


that the corporation represented or was the agent or substi- 
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tute of the stockholder in a proceeding to procure such as- 
sessment. 

Moreover, as the trust deed was held valid, the court 
could yequire no broader or different jurisdiction to de- 
cree an assessment, because asked for bv a creditor, 
than it would have possessed in case such assessment had 
been solicited by the trustee. If the fact that the 
company had conveyed to the trustees the right to unpaid 
stock subscriptions precluded creditors from proceeding 
against the stockholders directly, then in order to avail 
themselves of the stock subscriptions the creditors were 
compelled to look to the trustee to collect such subscrip- 
tions for them. And, if the trustee failed to act, they 
could invoke the aid of the court to compel him to do so, 
or have him removed and some one appointed in his stead 
who would act. And this, in effect, was in reality the 
nature of the proceeding before the Richmond court. it 
might well be claimed that when the court had appointed a 
new trustee because the original trustees had failed in their 
duty, it could not take any step whatever toward the exe- 
cution of the trust until after the new trustee had moved 
for that purpose; or, at least, had been derelict in so doing. 
But in any event, it had no power to take any step in this 
direction different from that it would have been authorized 
to take if its action had been at the instance of the trustee. 
It was the right of the trustee to the assessment 
which the court would be enforcing, not the right 
of the creditor. The creditor’s right was against the 
trustee. But the right to proceed against the stockholder 
was the right of the trustee. And to enforce this right, if, 
as was held by the Richmond court, the trustee could not 
reach the stockholder until a call or assessment was first 
made, the first duty of the trustee would have been to de- 
mand of the president and directors, the parties upon whom 
the law imposed the duty, to makethecall. Ifthey refused 
to make it, and, from any cause, whether of their non-resi- 
dence in any one jurisdiction or other reason, they could 
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not be brought before the court and compelled to make it, 
then the trustee could have procured an assessment by a 
court of equity. But in such case, against whom could 
such an assessment be made? Who would the trustee pro- 
ceed against? Clearly, not the corporation, for it could 
not make it. Nor against the president and directors, since 
process could not be had on them. Necessarily, therefore, 
the trustees would be compelled to make the stockholders 
themselves parties to the proceeding. And if so, certainly 
only such stockholders as were made parties to and notified 
of the proceeding could be bound by its result. 

True, this would have been less convenient, and involved 
more expense, since it would require the trustee to bring 
suits in several different States, the stockholders not being 
all residents of any one state. But convenience and ex- 
pense are not the tests for determining jurisdiction of par- 
ties. They may sometimes furnish a reason or excuse for 
the non-joinder of parties and for proceeding against those 
only who are actually served with process. But they can 
furnish no ground or warrant for adjudging or determining 
duties or obligations against those who are not joined and 
have not been served with process. 

Second. While we deny the right of acourt of equity to 
make an assessment under any circumstances, which would 
be binding on stockholders who were not given an oppor- 
tunity to be heard before the assessment is made; yet, if it 
be considered that by making the president and directors 
parties to the suit before the Richmond court the necessity 
for notice to the stockholders would have been avoided, we 
insist this could be so only in the event the president and 
directors, ora majority of them, had been personally served 
with process. 

The strongest reason that can be urged in favor of the 
view that the stockholders would have been bound, had the 
president and directors been before the court, is that in the 
matter of making calls or assessments the stockholders had 
constituted these persons their agents or representatives. 


Hence, if the court having these agents before it, had or- 
dered them to make a call or assessment and they had failed 
to comply with the order, the court might have made the 
assessment itself; and, inasmuch as they, being parties 
would have been concluded by such action, the parties for 
whom they were such agents or representatives, would be 
concluded also. But the record shows there can be no ap- 
plication of such view in the case before the Richmond 
court. Only two out of eight directors were served with 
notice. The six others (including the president ) were non- 
residents of the State of Virginia, were notified only by 
publication in a newspaper published in the city of Rich- 
mond, and neither of them appeared before the court, either 
in person or by attorney. 

We deem it unecessary to inquire whether under the laws 

Virginia this notice by publication, authorized the Rich- 
mond court to proceed as if these parties had been per- 
sonally served. If it did, the only effect would be to bind 
persons or property within that State. But the plaintiff in 
error in the present case was not a resident of Virginia, 
and the action against him was not instituted within that 
State. It is settled by numerous decisions of this court 
that whatever may be the effect of such proceedings in the 
State where they are conducted, they can have no force or 
effect whatever against persons or property in jurisdictions 
beyond the limits of that State. 


Pana v. Bowler, 107 U.S. 529; 
St. Clair v. Cox, 106 U. S. 350; 
Pennoyer v. Neff, 95 U.S. 714 
Windsor v. McV sigh, 93 U.S. 274; 
D'Arcy v. Ketchum, 11 How. 165; 
Thompson v. Whitman, 18 Wall. 457; 
Galpin v. Page, 18 Wall. 350. 


In the case of Thompson v. Whitman, supra, after re- 
viewing the previous decisions on this subject, the court 
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says: ‘*QOnthe whole we think it clear that the jurisdic- 
** tion of the court by which a judgment is rendered in any 
‘* State may be questioned in any collateral proceeding ia an- 
‘‘ other State, notwithstanding the provisions of the fourth 
‘** article of the constitution and the law of 1790, aid not- 
‘‘ withstanding the averments contained in the record of 
‘* the judgment itself.’ And in the same case it is declared 
that want of jurisdiction may be shown either as to the sub- 
ject-matter, or the person, or, in proceedings in rem, as to 
the thing. 

In the case of Galpin v. Page, supra, this court says: — 

‘* Whenever, therefore, it appears from the inspection of 
‘*the record of a court of general jurisdiction that the de- 
‘** fendant against whom a personal judgment or decree is 
‘‘ rendered, was, at the time of the alleged service, without 
‘* the territorial limits of the court, and thus beyond the 
‘reach of its process, and that he never appeared in the 
‘action, the presumption of jurisdiction over his person 
‘* ceases, and the burden of establishing the jurisdiction is 
‘‘ cast upon the party who invokes the benefit or protection 
‘of the judgment or decree. This is so obvious a prin- 
‘‘ ciple, and its observance is so essential to the protection 
‘of parties without the territorial jurisdiction of a court, 
‘*that we should not have felt disposed to dwell upon it at 
‘anv length, had it not been impugned and denied by the 
‘¢ Circuit Court.”’ 

And in this opinion the court declares further: ‘* The tribu- 
‘nals of one State have no jurisdiction over the persons of 
‘other States unless found within their territorial limits ; they 
‘*cannot extend their process into other States, and any 
‘‘attempt of the kind would be treated in every other forum 
‘as an act of usurpation without any binding efficacy.”’ 

And in the case of Pennoyer v. Neff, supra, where the 
former decisions of the court on this question are fully 
reviewed, the court declares: ‘Substituted service by 


«‘ publication, or in any other authorized form, may be 
‘* sufficient to inform parties of the object of proceedings 


— 
**taken where property is once brought under the 
‘*control of the court by seizure or some equivalent 
‘act. The law assumes that property is always in 
‘*the possession of its owner, in person or by 
‘‘avent; and it proceeds upon the theory that its seiz- 
‘‘ure will inform him not only that it is taken into the 
«* custody of the court, but that he must look to any pro- 
‘* ceedings authorized by law upon such seizure for its con- 
‘*demnation and sale. Such service may also be sufficient 
‘*in cases where the object of the action is to reach and 
‘dispose of property in the State, or of some interest 
‘* therein, by enforcing a contract or a lien respecting the 
‘* same, or to partition it among different owners ; or, when 
‘*the public is a party, to condemn and appropriate it fora 
‘* public purpose. In other words, such service may answer 
** in all actions which are substantially proceedings tn rem. 
‘* But where the entire object of the action is to determine the 
‘* personal rights and obligations of the defendants, that is, 
‘* where the suit is merely in personam, constructive service 
‘*in this form upon a non-resident is ineffectual for any 
‘purpose. Process from the tribunals of one State cannot 
‘* run into another State, and summon parties there domiciled 
‘¢to leave its territory and respond to proceedings against 
‘‘them. Publication of process or notice within the State 
‘‘ where the tribunal sits cannot create any greater obliga- 
‘*tion upon the non-resident to appear. Process sent to 
‘him out of the State; and process published within it, are 
‘* equally unvailing in proceedings to establish his personal 
‘* liability.”’ 

Under these decisions it is clear that the Richmond court 
could not have made an order on these non-resident direc- 
tors which would be valid or binding on them, nor could 
they have been bound by any assessment the court it- 
self might make in the case before it. The record 
here shows, that although two of the directors were 
residents of the State of Virginia, and were per- 
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sonally served, yet, under the by-laws of the com- 
pany, a majority of the directors were necessary to con- 
stitute a quorum for the transaction of business, and hence 
the two thus served could not have been required to act. 
The majority, therefore, must be the supposed agents or 
representatives of the stockholders. And as the majority 
were not before the court, and the assessment made by the 
court could have no binding force or effect against them, 
certainly it could not be held to have any binding force 
against the stockholders for whom the majority was sup- 
posed to be such agents or representatives. Especially 
would this be the case as against a stockholder, such as the 
plaintiff in error, who is not a resident of Virginia and not 
sued in the courts of that State. However binding under 
provisions of the Virginia statutes, such assessment 
might be considered as against stockholders residing, and 
sued on such assessment in tribunals within that State, we 
submit it can have no binding force or effect whatever 
against other stockholders sued in other tribunals. 


Il. 
Plaintiff's suit was barred by limitation. 


The fourth defense in the answer was that the plaintiff's 
cause of action did not accrue within three years before the 
commencement of his suit. [Pr. Rec. p. 9.] This the 
court, by its instruction to the jury, overruled; and, in so 

>} ‘rp r I» > , ‘) 
doing, erred. [ Pr. Rec. p. 15. ] 


As actions on contracts express or implied, by the statutes 
of North Carolina in foree in November, 1883, and for 
twenty-five years before, were limited to three years from 
the accruing of the right of action; and as this was clearly 
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one on contract, it was undoubtedly barred, unless the right 
accrued within three years prior to November, 1883. 


N. C. Code of Civ. Proc. 1883, pp. 51-58, §§ 138, 
151, 155; 

Battle’s Rev. Stats. 1873, pp. 147, 149, 150, §§ 16, 
30, 34; 

Moore & Bigg’s Rev. 1855, p. 372, § 3. 


The right or wrong of the ruling as to this, depends, then, 
on the question of when the cause of action acerued. Was 
it in December, 1880, when the plaintiff was appointed 
trustee in the deed of assignment in place of the original 
trustees, and was ordered by the Virginia court to collect 
thirty per cent. of the unpaid stock subscriptions? Or 
was it fourteen years earlier, and seventeen years before 
the suit was begun, when, in September, 1866, the original 
trustees were appointed by the president and directors; 
were vested with the title to all of the unpaid sub- 
scriptions; and were, in effect, directed to vollect all 
thereof without unnecessary delay ? 

Or, if not at either of those times, was it yet at the ex- 
piration only of a reasonable time after the assignment to 
the trustees in 1866, within which they with proper diligence 
might have caused a call for the unpaid subscription to be 
made ? 

The defendant in error insists that it was at the first 
named period. We contend that it was either at the sec- 
ond, or, at the furthest, at the third; and if at either of 
these two, that then the action was barred. 

In determining when it did accrue, it must first be borne 
in mind, that the plaintiff in the action is only the substi- 
tute of the original trustees, and is in no better position 
than they. Hetakes his title from them and stands in 
their shoes. If they would have been barred, so also is he. 

Next it must be considered what the nature of the 
defendant’s obligation as a stockholder, out of 
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which the cause of action arose, was, and how, with 
reference to the accruing of that cause, it was affected 
by the assignment to the trustees. If its nature 
was such as that the sum subscribed was payable at 
certain fixed times, in named installments, then it is plain 
that no cause of action could accrue upon it, for the several 
installments, until the arrival of the times so fixed for their 
payment respectively. Or, if it was such, as that the sum 
was payable only in case it was needed to pay losses and 
expenses of the company, and to the extent and when the 
president and directors of the company might determine it 
to be so needed, then also the accruing of it would depend 
upon the existence of such losses and expenses, and the 
arising of a need for its payment to meet them, as well as 
upon its being determined by the president and directors 
that it was so needed. So, again, if it were such as that 
the sum was to become payable, only, if a majority of the 
stockholders of the company should by vote instruct the 
directors to call upon the subscriber to pay it, then too it 
would seem that no cause of action would accrue till, by 
such vote, the instruction should be given. 

But if, on the other hand, the nature of the obligation was 
such as that the time for payment of the sum subscribed, orany 
installment of it, was not definitely fixed ; or as that no condi- 
tion of there having been losses or expenses making it neces- 
sary for it to be paid, as well as a determination of the 
directors that such necessity existed was required for the 
making it to be payable; or, as that no prior vote of stock- 
holders was made a condition precedent to its becoming 
Jue; if nothing in the nature of a condition was annexed 
to it, except a provision that the time or times of the pay- 
ment of the sum promised or any part of it, should be such 
as should be fixed by the company or its president and 
directors, **ca'ling for’’ it, or ** requiring’’ it then the 
determination of the time of the accruing of a cause of 
action upon it, we submit, depends upon quite different 
considerations. Inthe case of one thus payable, as ** called 
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for,’ or ** required,’’ by the company or its managers, 
while the time of its maturity would be uncertain, yet it is 
evident that in every respect, except the time of maturity, 
it would be unconditional and absolute; and, as to that 
even, it also would be capable of being made certain at any 
time, by the mere exercise by the company, or its managers, 
of their volition to have it made so. Such an obligation, 
we submit, cannot be held to be a conditional one, except 
in the sense that every obligation payable on the demand 
of the obligee is so. Indeed, such an one is, in effect, but 
one pavable on demand. To ** eall for.’’ or to * require,”’ 
is but to ** demand, to ask as of right and by authority.’’ 
See Webster’s Dictionary, Title, Require. 

And that the power of making the requisition is lodged in 
the ** president and directors,’’and not in the general body of 
the company, can make no difference as to this. They are its 
managing body, through whom it acts, and by whom alone 
in the great mass of its transactions, its will is expressed. 
And the power is one, the exercise of which, upon applica- 
tion by the company, or its creditors, or representatives, 
they would have no right to refuse. 

That the obligation to pay money subscribed to the 
stock of corporations as ** called for,’’ or ** required,’’ by 
the president and directors, is but that of a debt payable 
on demand, has been several times decided. 

Thus, in Goshen Turnpike Co. v. Hurtin, 9 Johns 217, it 
was held as to a note given to a eorporation ** for five 
shares of stock of the company, and payable at such time 
and in such proportion, as the president and directors should 
require,’ **that it was payable absolutely, and not depending 
onauy contingency; and was, in effect, payable on demand.’ 
And the opinion was concurred in by all the members of 
the court, of whom Chancellor Kent was then the Chief. 

In Howland v. Edmonds, 24 N. Y. 310, in an action 
upon a note given to an insurance company, in which the 
maker promised to pay $580 “in such portions and at 
such times as the directors might require,’’ it was held 
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the note was payable on demand, could be sued on at 
once, and that limitation ran upon it from its date Ina 
very able opinion by Denio, J., it was said of the note, 
‘*it was payable on request, which the luw construes to 
mean immediately, if such be the pleasure of the holder. 
The directors, whose determination as to the time of pay- 
ment is mentioned in the note, were, as the governing 
power of the corporation, the holder of the paper; and the 
statement, that the money should be payable at such times 
asthey might require, was in effect a provision that it should 
be paid on the demand of the pavees.’’ 

In Stillwell v. Craig, 58 Mo. 24, 31, it was held 
that a note expressed to be for value received in 
a certificate for ten shares of stock of a company, 
and pavable ‘* in installments not to exceed ten per 
cent. on each share at thirty days’ notice of call from 
the board of directors,’’ was not so uncertain as to time ot 
puyment as to make it a non-negotiable note; and it saw 
said by the court, that, in the element of certainty of 
time of payment, no difference was perceived in principle 
between such a note, and one payable on demand. 
In Upton v. Tribilecoek, 91 U. S. 45, it was said of a 
certificate of stock issued to the defendant, by which it was 
stated that the holder was entitled to 100 shares of $100 
each, payable as to 20 per cent. in four installments of five 
per cent. at fixed times, and the time and manner of the 
payment of the residue not specified ; but such residue, al- 
leged in the complaint to have been payable as called for 
by the company, and the certificate stamped non-assessabile, 
that ‘*the legal effect of the instrument was to make the 
remaining eighty per cent. payable upon the demand of the 
company.’’ 

Thus, then, there is ample authority tor the view, 
if any were needed, that the ubligation of a subscription 
‘to stock, payable as ‘called for’’ by the president and 
directors of a company, is that of a contract to pay on de- 
mand. And if the contract of the defendant in this action 
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was merely to pay the sum subscribed at times and in 
amounts as called for, or required, by the president and 
directors, then in determining when a cause of action upon 
it arose, we may properly regard its obligation as being 
that of one due on demand, and may apply to it whatever 
rules or principles are applied to such obligations, with 
reference to the bar of the limitation. But, upon examina- 
tion of the record, that is just what we find the contract to 
have been. The bill of exceptions [ Pr. Rec. p. 13] says 
that the stock was ‘divided into shares of $100 each, of 
which a part was pavable at the time of subscribing, and 
the balance as called for by the president and directors ;’’. 
and in the ** opinion of court,’’ filed with and made a part 
of the decree of December 1880 [Pr. Rec. p. 45], it is 
stated that by chapter 57 of the code of Virginia 
for 1873, and 1860, it is provided, that ‘** upon 
every subscription for shares in any joint stock 
company there shall be paid upon each share two 
dollars at time of subscribing, and the _ residue 
thereof as required bythe president and directors ’’ [Pr. 
Rec. p. 67]. This being the evidence, the legal effect of 
the defendant’s subscription was that of a promise to pay 
on each share taken bv him $2 at once, and $98 upon the 
demand of the president and directors. If instead of sub- 
scribing for stock upon the terms of $2 cash, and balance 
as called for by the president and directors, he Lad bor- 
rowed $100 from the company, and given it his note pay- 
able as ** called for,’’ etc., in the same way, there could 
certainly be no doubt that his note would be payable on 
demand. No more, we submit, can it be doubted, that his 
obligation as to the $98 per share of the stock was also one 
payable on demand. Nor, we further submit, can it be 
doubted, that it was so payable, independently of any ques- 
tion, whenever the demand might be made, of there being any 
necessity existing on the part of the company to prompt the 
making of it. However unlikely it might be that the 
directors would demand it, except in case of the affairs 
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of the corporation being such as to make it necessary 
for it to have it, and whatever might be his right as 
a stockholder to demand of the directors good faith and a 
proper administration of their trust, yet to any demand 
made by them for the $98, it would have been no de- 
fense for him to have alleged that its payment was not 
needed. In legal effect his promise was to pay the 
whole $98 when demanded, whether at one time, or in 
several installments at different times; and if the directors 
had demanded the whole of it the next day after the sub- 
scription he would have been bound in law to pay it. It 
was deb/tum in presenti, solvendum in futuro; the uncer- 
tain future to be made certain, whenever the president and 
directors willed it. 

But, taking it as true, that the obligation of the defend- 
ant as to the unpaid $98, was that of a promise to pay on 
demand only, at what time would a cause of action accrue 
upon it? Would an actual demand, a ‘ calling for,’’ or 
‘‘ requiring ’’ of it, or some part of it, be necessary to set 
the statute in motion? Or would thejeuuse of action accrue 
immediately, and without any actual demand, and the 
statute start at once? 

Judged by the rule governing ordinary obligations for 
the payment of money on demand, the answer would be 
that no actual demand would be necessary to set the statute 
in motion, but that a cause of action would accrue, and the 
statute begin running, immediately. Such is the well set- 
tled rule, as to notes payable on demand, and also as to 
other money obligations. 


Angell on Lim. (6th Ed.), pp. 93, 94 and 95; 

2 Daniel on Neg. Inst. (1st Ed.), § 1215; 

Andreas’ Appeal, 11 W. Notes Cases, 294, (Sup. Ct. 
Pa. 1882); 

McMullan v. Rafferty, 89 N. Y. 458; 

Easton v. McAllister, 1 Mo. Rep. (side) p. 662 ; 

Codman v. Rogers, 10 Pick. 119. 


-— §3 — 


And, looking merely to the form of the contract, and 
ignoring the quasi-contidential relation — growing out of a 
common interest — that exists between the corporate body 
and its members, there is no apparent reason why the rule 
should not apply to the obligation to pay a stock subscrip- 
tion on demand, as wellas toany other. But for that 
relation, and taking the actual language of the contract as 
the index of its legal effect, it would seem to be capable of 
being sued upon at once, without demand. 

Inasmuch, however, as the relationship between the com- 
pany and the stockholders is such, as that it may be pre- 
sumed that the adverse interest, which exists between the 
ordinary creditor and his debtor, is qualified by it; and 
that, therefore, there is an implication that the money sub- 
scribed to be paid on demand is in fact not to become pay- 
able at once, but is, by consent of the creditor, to be re-' 
tained by the debtor until an actual demand is made for it, 
it is not unreasonable to believe that as to such obligations 
the ordinary rule does not apply; that as to them, as be- 
tween the company and the stockholder—the intention is that 
there shall be an actual demand before there isa right of 
action; and that the mere bringing the action itself shall 
not be a sufficient demand. 

But, however this may be, it is obvious that after the 
corporation has transferred the debt to a stranger, as be- 
tween whom and the stockholder, there is no intimacy of 
relation, feeling or interest, as against whom he is as much 
interested to resist the claim, as he would be the holder of 
any other kind of obligation made by him, —tben no rea- 
son exists for not applying the general rule governing the 
right of action on debts payable on demand. From the 
time of the assignment of the debt, there is no ground to 
infer that the debtor designs, or the creditor expects, that 
the sum promised shall be retained by the debtor until the 
creditor actually demands it. From then on the reason of 
the thing would seem to require that the debt should be 
held to be immediately due, and the statute, as in the case of 
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others payable on demand, to beginto run at once. Espec- 
ially would this be so where the assignment was to an 
assignee for creditors for the expressed and distinct 
purpose of collecting the debt as quickly as possible, and 
‘* without unnecessary delay’’ as here [Pr. Rec. p. 25}. 
As against him there could not be the slightest inference of 
an intent to indulge the debtor, but just the contrary. 

And this view is in line with the now well settled doctrine, 
that, as between the creditors of an insolvent corporation 
and the stockholders, the unpaid stock is a debt due at 
once, without further demand; and that, to entitle them to 
collect it in equity, no making of a call either by directors, 
or bya court, is essential. See 


Henry et al. v. Vermillion & A. R. R. Co. et al., 17 
Oh. 187; 

Hatch v. Dana, 101 U. S. 205; 

Marsh v. Burroughs, 1 Woods, 464 ; 

Holmes v. Sherwood, 16 Fed. Rep. 725; 

Crawford v. Rohrer et al., 59 Md. 600; 

In re Glen Iron Works, Bankpt., 20 Fed Rep. 674; 

Sagory v. Dubois, 3 Sandf. Chy. 466, 492. 

In Henry v. Vermillion, etc., R. R., 17 Oh. 187, it was 
said: ‘* When a company * * ®* beceming insolvent 
abandon all action under their charter, the original mode 
of making calls upon the stockholders cannot be pursued. 
The debt, therefore, from that time must be treated as due 
without further demand.”’ 


And in a like view it was, that on demurrer to petitions 
filed by the present defendant in error, and setting up 
facts substantially the same as appear in this casé, in a 
number of suits brought by him in the Circuit Court for the 
Eastern District of Missouri, Judges Brewer and Treat, 
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after three elaborate arguments of the question, sustained 
the demurrers, and gave judgment for defendants. 


Glenn v. Dorsheimer et al., 23 Fed. Rep. 696; 
Gienn v. Dorsheimer et al., 24 Fed. Rep. 536 ; 
Glenn v. Priest et al., 28 Fed. Rep. 908. 


Speaking of the nature of the obligation, and the effect 
upon it of the assignment, it was there said [23 Fed. Rep. 
696]: — 

Brewer, J. ** The obligation in the first instance isa con- 
ditional obligation. The stockholders are not to pay until 
a call has been made. As was suggested in the argument, 
these debts due by the stockholders to the corporation are 
its assets and furnish its means for transacting business, 
and, so long as the corporation is a ‘‘ going concern,’’ doing 
business, it may not need to have those obligations called in; 
and so, while it is a ** going concern,’’ I think it is fair to 
say, 28 is said by the Supreme Court of Mississippi’’ [ refer- 
ring to Payne v. Bullard, 23 Miss. 88-91), ‘* that theirs is a 
conditional obligation, and that while the corporation con- 
tinues to transact business, whether 5, 15, or 50 years, the 
stockholder’s liability continues, and becomes absolute only 
after a call is made. But that is not this case, and the 
court in Mississippi draws the distinction very nicely. In 
1866 this corporation ceased to do business; it ceased to 
be a going concern. It turned over its:property, including 
the debts due from its stockholders, to the assignees to col- 
lect its debts, dispose of its property and pay its creditors. 
Whenever such a cessation of business occurs it seems to 
me fair to say that the liability of the stockholders becomes 
absolute — a fixed unconditional obligation.’’ 


Thompson on Stockh., § 291 ; 

Payne v. Bullard, 23 Miss. 91; 

Terry v. Anderson, 95 U. S. 636. 
5 
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If the distinction suggested above, and maintained in the 
opinion quoted from, is a Just one, then a causeof action for 
the whole of the unpaid part of the stock subscribed by 
the plaintiff in error, accrued to the trustees in the deed of 
assigument of 1866, upon the making of that deed, with. 
out any demand; and the statute of limitations began to 
run then, and the suit against him was barred long before 
is was begun. 


But, even if that distinction is not well taken; and if we 
assume that afterthe assignment some demand of some sort 
was necessary to be made, before there would be technically 
a right of action for the debt, can yet the demand be made 
at any period of time, —no matter how remote — and till so 
made will the statute in no instance begin to run? Can 
the healthful benefit of a statute of repose be defeated by 
the failure of the creditor during years of delay to do that 
which alone is necessary to complete his right of action? 
May the assignee defer making, or having made, a demand, 
or call, for the debt, until witnesses have died, papers and 
records been lost and the memory of facts which would 
have constituted a defense become obliterated; and then, 
making it, deny the benefit of the statute to the defendant 
on the ground that no cause of action had accrued before? 
In this case no call was made till nearly five times the period, 
counting from the assignment, that would have barred the 
claim. Ifa call may be delayed that long, why may it not 
be delayed acentury as well? If it may it is clear that 
there is a grave defect in the law. 

But we are not willing to concede the existence of such 
defect. We submit that upon principle, and the authority 
of a number of adjudicated cases by several of the most 
respectable courts of last resort in this country, the beneti- 
cent operation of the statute could not be stayed during the 
long period between the assignment of 1866 and the decree 
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of 1880, by the mere neglect of the assignee to make a calk 
or demand. 

In such a case, at least, the principle applicable to ordi- 
nary cases of contracts to deliver property on demand, or 
to pay money so many days after demand, or to any others, 
the nature and terms of which show that the making of an 
actual demand was intended as a condition precedent to a 
right of action, will govern. In the case of such contracts, 
the principle is that the right of the creditor to make the 
demand, or do any other act necessary to be done in order 
to give him a complete cause of action, is itself limited to 
a reasonable time; and after the lapse of such a time for 
the exercise of the right, the statute will begin to run, 
whether the act was in fact done or not. What isthe 
measure of such reasonable time depends on the circum- 
stances of each case; but in the absence of good reasons to 
the contrary it will by analogy be fixed within the period 
by which the right of action, if demand had already been 
made, would have been barred. Measured by that rule, 
some call or demand should have been made by the trus- 
tees, or procured by them to be made by the directors, or 
a court within three years after the assignment of 1866. If 
so made and followed by an action within three years after 
its making, the right of action thereon would not have been 
barred. But not having been so made the right to make it 
ceased fat the end of three years, and from that time, at 
least, the statute began to run, and the action was barred 
more than ten years before November, 1883. Or, if three 
years should be thought to be unreasonably short a time 
for the trustees to cause the call to be made, then at the 
end of such other time as was reasonable, say six or even 
nine years, the rignt would cease and the statute begin to 
run. 


This principle is noted by Mr. Angell in his work on 
Limitations (6th ed.) at p. 95, § 96; and it is more 


especially announced, and applied, in the following cases, 
viZ.°— 


Codman v. Rogers, 10 Pick. 119 (1830) ; 

Baker v. Atlas Bank, 9 Met. 198 (1845) ; 

Laforge v. Jayne, 9 Pa. St. 410 (1848); 

Pittsb. & C. R. R. Co. v. Byers, 32 Pa. St. 22 (1858) ; 

Pittsb. & C. R. R. Co. v. Graham, 36 Pa. St. 77 
(1860) ; : 

Morrison’s Admr. v. Mullin, 34 Pa. St. 12, 17 (1859); 

Shackamaxon Bank v. ,Disston, 20 W..N. C. 297 
(1887); 

Franklin Savgs. Bank v. Bridges, 20 Jd. 43 (1887); 

Baker v. Johnson County, 33 Iowa, 154 (1871) ; 

Prescott v. Gosner, 34 Iowa, 175 (1872); 

Hintraeger v. Hennessy, 46 Iowa, 600 (1877); 

First Nat. Bank v. Greene’s Estate, 64 Iowa, 445 
(18384); 

Palmer v. Palmer, 36 Mich. 488 (1877) ; 

Wright v. Paine, Admr., 62 Ala. 340 (1878). 


Thus in Codman v. Rogers, 10 Pick. 119, the Supreme 
Court of Massachusetts, in 1830, in a suit in equity for an 
account, where a demand prior to suit was necessary 
and had been delayed seventeen years, after stating 
the law of limitation as to debts payable on de- 
mand, and noting the distinction between those in which 
no demand was requisite to the accruing of the cause of ac- 
tion, and those in which an actual demand was essential, 
said: — 

‘+ But in the latter case there must be some limitation to 
the right of making a demand. A party must not be per- 
mitted to sleep over his rights to the prejudice of the party 
on whom he makes a claim, and who by the delay may be 
deprived of the evidence and means of effectually defending 
himeelf. If no cause for delay can be shown it would seem 
to be reasonable to require the demand to be made within 


the time limited by the statute for bringing the action. 
There is the same reason for hastening the demand, that 
there is for hastening the commencement of the action; and 
in both cases the same presumptions arise from delay.’ 

In Laforge v. Jayne, 9 Pa. St. 410, the Supreme Court 
of Penna., in 1848, applied the doctrine to a right of action 
upon & promise to return the plaintiff $172 in * Pike 
county checks’’ on demand, holding, that if it was a 
promise to return chattels (as to which an actual demand 
is essential to a cause ofjaction), then the demand must be 
made within six years from the making of the promise, and 
that therefore since no demand had been mude till four- 
teen years after the promise, though within six years before 
suit, the action was’ barred by the statute. 

The same court has since repeatedly applied the principle 
to the other obligations which by their nature contemplated 
an actual demand before suit. 

In two cases, decided in 1858 and 1860, while Judge Strong 
was a member of that court, it was applied to the right of 
action of a corporation against its stockholders for install- 
ments of stock on which no call or demand had been made 
within six years of the subscribing. These were the cases 
of P. &C. R. R. Co. v. Byers, 32 Pa. St. 22, and P. & C. 
R.R.v.Graham, 36 Pa. St. 77. The stock, by the terms of 
subscription, was payable at such times as should be deter- 
mined by the directors. No calls were made until six years 
and over after subscription, but suits were begun in less 
than six yearsafter they had been made. It was held they 
were barred, the court saying [32 Pa. St. 22]: — 

‘* All the reasons that can be urged against enforcing any 
stale claim will lie against such a subscription. It is only 
a simple contract. Many circumstances may afford a de- 
fence against it. The policy of the statute is that all such 
contracts shall be enforced within six vears, before witnesses 
are dead, papers lost and the means ofdefensegone. * * * 
We hold, therefore, that the company was bound to de- 
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mand payment of the subscription within six years from its 
date, or ut least to call in an installment within that period.’’ 

In Morrison’s Admr. v. Mullin, 34 Pa. St. 12, it was 
again applied to a suit of a sheriff to recover money,— part 
of the proceeds of a sale under execution of certain land of 
one Byers—paid over to him by one claiming a lien on the 
lands and to be therefore entitled to the part so paid, the 
claimant at the time of its payment promising in writing to 
refund it, if, on a settlement of the liens on Byers’ interest 
in the land, it should turn out that he was not entitled to 
it. Sixteen years after the payment, it was decided, in 
suits brought by other claimants against the sheriff, that 
the money belonged to them, and not to the claimant 
(Morrison ), to whom it had been paid; but the sheriff had 
in the meantime done nothing to have M.’s right settled, 
and M. was not a party to the suits of the other claimants. 
Within less than six years after the decision in those suits 
the sheriff sued M. on his promise to refund; but it was 
held that he was barred; that as in R. R. v. Byers, supra, 
it was requisite that the act of making a demand which was 
mecessary to the accruing of the right of action should be 
made in six years after the promise, so there the act of 
having the question of M.’s right to the money settled was 
essential to be performed within six years; and, having 
been delayed beyond that period, it could not thereafter be 
done with effect, because lost, and from the end of that 
period the statute began to run, and so his suit was 
barred. 

The court, in its opinion, said : — 


‘*To give effect to the spirit of the statute the law 
sometimes, in the absence of stipulation by the parties, 
fixes the time, when the cause of action shall be taken to 
have occurred, by the duty of diligence required of the 
party. Where the time for doing an act necessarily prece- 
dent to bringing suit is indefinite, it allows a reasonable 
time. When that reasonable time has elapsed, the duty of 
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diligence begins. And if this consists in the assertion of a 
legal right, then is the time from whence the statute should 
begin to run. There would be no reason for delaying its 
operation, unless found in the nature or terms of the trans- 
action. * * ® In the case in hand it is obvious that to 
entitle the plaintiff to call for a return of the money he 
was to hecome the actor, and to procure a settlement of the 
rights of distributees of the money made on the sale of 
the land. This is the place he assumed to occupy with 
Morrison. He did nothing towards it within six years, and 
we think the application of the principle cited should bar 
him.”’ 

In the recent cases of Shackamaxon Bank v. Disston, 20 
W.N. Case, 297, and Franklin Bk. v. Bridges, lbid. 43, 
the Common Pleas Court of Philadelphia, and the Supreme 
Court of Pennsylvania, again (in 1887) applied the princi- 
ple to suits on stock subscriptions, holding them barred if 
no call made in six years, thus following and re-affirming 
R. BR. v. Byers, 32 Pa. St. 22, and other cases. 

In 1877, the Supreme Court of Michigan, in the case of 
Palmer v. Palmer, 36 Mich. 487, in a very exhaustive 
opinion, concurred in by Judge Cooley, approved the doc- 
trine of Codman v. Rogers, Morrison v. Mullin, and other 
cases, supra; and applied it to a suit on a note made in 
1867, and ‘* payable in thirty days after demand,’’ which 
was brought in 1875, after a demand made in 1874 only. 
The bar of the six-year limitation act was pleaded, but 
overruled in the lower court, and judgment was given for 
the plaintiff. This was reversed by the Supreme Court, 
where it was said: — 

‘* If the judgment is correct, it can only be so because 
by the terms of the contract the holder had a right to post- 
pone the maturity of the debt as long as he chose to do so. 
For, if the debt did not become payable until fixed by de- 
mand, and the demand was optional with the creditor, no 
tender could be made which would bind him, and he 
could keep the debt alive in spite of the debtor for an 
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indefinite period. If there was any infirmity in 
the consideration, or any defect in the binding 
character of the obligation, he might retain it until all tes- 
timony was lost, and defeat the defense. This is the mis- 
chief which the statutes of limitation were intended to 
remedy. If this case is not within them it is not because it 
ought not to be covered by them.’’ 

And, after stating what had been held in Morrison v. 
Mullin, supra, it was further said: — 

‘¢ We cannot but think this to be sound doctrine. * * * 
If a creditor has the means at all times of making his cause 
of action perfect, it would be unjust and oppressive to hold 
that he could postpone indefinitely the time for enforcing 
his claim by failing to presentit. Hes really, and in fact, 
able at any time to bring an action, when he can, by his 
own act, fix the time of payment. Itis no stretch of lan- 
guage to hold, that a cause of action accrues, for the pur- 
pose of setting the statute in motion, as soon as the creditor 
by his own act, and in spite of the debtor, cai make the 
demand payable. It may be otherwise, possibly, where 
delay is contemplated by the express terms of the contract, 
and where a speedy demand would manifestly violate its 
intent. But, where no delay is contemplated, the rule is 
just and reasonable ; and the presentment should be reason- 
ably prompt, or the creditor should be subjected to the 
operation of the statute.’’ 

The principle was applied, in 1878, by the Supreme 
Court of Alabama, in the case of a promise made in 1857 
to return ‘* whenever called for’’ a sum of gold then de- 


posited by plaintiff with defendant for safe keeping, and 
where no demand had been made until 1869. Although six 
years had not elapsed after that demand, and before suit, 
and though it was held that a demand was necessary to 
create a right of action, the court decided that such demand 
was bound to be made in a reasonable time, that eleven 
years’ delay was unreasonable, and that the statute had run, 
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and the suit was barred. As to when the demand should 
be made it was said : — 

‘¢ The party bound to make it cannot postpone it indefi- 
nitely, and, by his procrastination, keep alive claims that 
would otherwise become dormant—the enforcement of 
which would be offensive to the policy of the law, and dan- 
gerous to the rights of his adversary.”’ 

In Iowa, also, the principle has been recognized, and ap- 
plied, in a series of cases decided between 1871 and 
1884. 

It was first applied in the case of a creditor of a county, 
who delaved to present his demand to the supervisors until 
after the expiration of the limitation period, it being pro- 
vided by an Iowa law, that no suit could be maintained on 
such claims until after such presentation. Held that the 
creditor's delay to so present it could not stop the running 
of thestatute. This was the caseof Baker v. Johnson Co., 
33 Iowa, 154. 

Next it was applied to a suit for mandamus, brought in 
1870 against a county clerk to compel him to affix the 
county seal to a warrant, ordered to have been issued to 
plaintiff in 1864, and then issued, but without the seal on 
it; as preliminary to which suit, it was essential that there 
should have been a demand of the clerk, and a refusal by 
him to affix the seal. It appearing that no demand had 
been made till shortly before action was brought, and long 
after the expiration of the limitation period, counting from 
‘the issuance of the warrant in 1864, it was held that the 
action was barred ; the court by Miller, J., saying: — 

‘‘It is certainly not the policy of the law to permit a 
party, against whom the statute runs, to defeat its opera- 
tion, by neglecting to do an act which devolves upon him 
in order to perfect his remedy against another. If this 
were 80, a-party would have it in his power to defeat the 
purpose of the statute in all cases of this character. He 
could neglect to claim that to which he is entitled, for even 
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fifty vears, unaffected by the statute of limitations, thereby 
rendering it a dead letter.’’ 


This was in the ease of Prescott v. Gosner, 34 lowa, 
175. 


It was also again applied in two later cases, of Hintrager 
v. Hennessy, 46 Iowa, 600, a suit in ejectment on a tax title 
where there was a delay in taking out the tax deed; and 
Bank of Garrettsville v. Greene’s Admr., 64 Iowa, 455, a 
suit by a creditor of an insolvent corporation to enforce 
against a stockholder his liability, to the extent of his un- 
paid subscription, given by the Iowa statutes. The later 
case was one of large importance arid was thoroughly ar- 
gued. The suit had been brought more than five years 
after the corporation became insolvent, but less than that 
time after judgment had against the corporation and execu- 
tion returned unsatisfied. It was held that the right of ac- 
tion against the defendant accrued when the corporation 
became insolvent, and that even if the obtaining judgment 
against the company were necessary to complete the right 
to sue, yet the creditor could not, by delaying to obtain 
such judgment, prolong the period of limitation fixed by 
the statute, and thereby stay its running and that plaintiff 
was barred. The several cases in lowa, noted above, were 
reviewed, and this said as to the meaning of them : — 

‘© The ground of all these decisions is that a party holding 
a claim or right of action, may not be allowed to prolong the 
operation of the statute by refusing to take the steps which 
the law requires in order to authorize the maintenance of an 
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action. 


The doctrine of these cases we submit is a sound and 
reasonable one, and unless at war with other controlling 
authorities ought to govern in the decision of this case. 

Surely it ought not to be allowed to a creditor who hag a 
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claim payable on demand, to postpone the maturity of it 
indefinitely, by his mere neglect, or refusal, to make the 
demand. The less does it seem that he ought to be allowed 
so to do, where, as here, he was a trustee for the creditors 
of an insolvent corporation, vested with the title to the 
claim for the express purpose, declared in the deed, of col- 
lecting it speedily ‘‘ without unnecessary delay,’’ and when, 
as the representative of the creditors, he could, soon after 
his appointment, have sued the plaintiff in error directly 
by bill in equity without the necessity of a call. 


Hatch v. Dana, 101 U. S. 205; 
Ogilvie v. Knox Ins. Co., 22 How. 380. 


The right to bring such suit in equity, had become 
barred long before the institution of this suit at law, 
but yet by meaus of the roundabout proceedings taken 
in Virginia, it is claimed that a right of action at law has 
been kept alive. That the direct and simple remedy in 
equity should be dead, and an indirect remedy, at law, be 
found alive after all these years, presents an anomaly in 
jurisprudence whose verv existence is a persuasive argument, 
that the right of action at law is barred also. In view of 
it, it is not strange that in his last opinion, delivered in the 
. cases brought by Mr. Glenn in Missouri, Judge Brewer, 
said; [28 Fed Rep 908.) 

‘¢ IT cannot escape the conviction, that no mere strategy of 
legal proceedings, should enable a party to jump the length- 
ened space of eighteen years, and destroy the beneficent effect 
of a statute of repose like the statute of limitations.’’ 

Or that he, in his first opinion, in them {23 Fed. Rep. 
699] said that he did not think, that where the creditor in 
the first instance had an open, ordinary, direct and simple 
way of collecting his debt, he might follow any other way 
that he saw fit, and say, that although the statute of limita- 
tions would have cut off the simple and direct way, yet it 
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did not happen to interfere with the varivus steps pursued in 
the way around, to reach the stockholder. 

That our jurisprudence ought not to be marred by such 
an anomaly, as the endowing the liability of the stock- 
holders of insolvent corporations for corporate debts with 
immortality in courts of law, and yet limiting it to the usual 
periods of limitation after the company’s insolvency in courts 
of equity, all willadmit. And, if such is the law, it is plain 
that it ought not to be so. The application of the principle 
laid down in the cases from which we have quoted, will go 
far to remove the difference in the operation of the statute 
in the two systems of procedure. 


But are there other cases, of any weight as authority, 
which deny the doctrine of the cases so cited by us? So far 
asa diligent search on our part has shown, there are none ; 
except only such decisions as, within the past six years, 
have been made in other cases like this, brought by Mr. 
Glenn against other stockholders of this express company. 


Besides them, there have indeed been many cases, in which 


it has been held that the statute of limitations runs against 
the different installments of a debt, which by its express 
terms is payable at fixed times, and in named instullments, 
from the time each falls due; or, that in the case of sub- 
scriptions to stock payable at times, and in sums as 
called for by the directors, it runs from the time of each 
call respectively. But a large number of them have been 
the ordinary cases of actions by the corporations them 

selves, while still going concerns, and not by assignees, or 
receivers of their assets after their insolvency. Others of 
them have been suits against members of mutual insurance 
companies upon premium notes, which, while by their 
terms payable ‘‘ when called for by the directors,’’ were yet 


held, because of provisions in the charters, or by laws, of 
the companies, to be obligations to pay only so much of the 
sums promised as should be needed to pay the losses and 
expenses of the companies, and to be contingent, upon 


there being such losses, etc., and nut to be promises to pay 
upon demand merely. And others still have been suits in 
equity of creditors against stockholders directly, and where 
there had been no assignments by the companies. And in 
none of them had there been, after any assigninent made, 
or cesser of business, by the company, any delay in the 
making of a demand, or call, upon the stockholder, for an 
unreasonable time, or during the period which, under the 
statute, would have barred an action. Norin any of them,— 
except possibly, Taggart v. W. Md. R. R., 24 Md. 564, — 
was the principle suggested by us above, as to the effect 
upon the running of the statute of an unreasonable delay 
in the making of a demand, or call, discussed, or appa- 
rently, considered. All of them, therefore, while decisions 
of the questions which arose in them, and to be considered 
as such, are not applicable here, and are not antagonistic 
_ of the principle we invoke, and the cases we have cited in 
in support of it. 

The cases, which are usually relied upon as applicable to 
the question of limitations, and as showing that no cause of 
action accrued on the debts until the call of December, 
1880, will probably be cited in the brief of the defendant 
in error. They are numerous, and, unless examined with 
care, are likely to confuse. What we have stated as to 
them will, however, be found correct. Of them the cases 
of Hemp v. Garland, 4 A. & E. (yn. 8.) 519; Burnham v. 
Brown, 23 Me. 400; and Bush v. Stowell, 71 Pa. St. 208, 
will be seen to be suits, not on stock subscriptions at all, 
but on other debts, payable in installments, of named 
amounts, at fixed times, and as to which it was held, that 
the statute ran upon each installment as it fell due; a 
proposition not disputed at all, but not bearing on the 
question arising here. 

The case of Salisbury v. Black, 6 H. & J. 293, referred 
to sometimes in some of the other cases relied on by de- 
fendant in error, was also not a suit on a stock subscrip- 
tion, but an action of debt on a penal bond, given by a 


legatee to an executor, conditioned to refund money ad- 
vanced him on his legacy, in case a deficiency of assets of 
the estate should actually happen. The estate was not 
finally settled, and no deficiency of assets actually hap- 
pened, until seventeen years after the giving of the bond. 
It was held that the statute did not begin to run until the 
final settlement. This was no case of a debt payable on 
demand, or of failure of the creditor to do anything in his 
power necessary to give to him a right of action, and has 
no application here. 


The cases of Western R. R. v. Avery, 64 N. C. 491; 
Balt., ete., Tp’k. Co. v. Barnes et al.,6 H. & J. 57; 
Taggart v. W. Md. R. R., 24 Md. 564; Sinkler v. Tarn- 
pike Co.,3 Pa. 149; P. &C. R. R. Co. v. Plummer, 37 
Pa. St. 413; Ross v. Laf. R. R. Co., 6 Ind. 297; Breed- 
love v. Mart. R. R., 12 Ind. 114; Gebhaitv. Junc. R. R., 
12 Ind. 484; Miss., etc., R. R. v. Gaster, 20 Ark. 455; 
Macon & Aug. R. R. v. Vason etal., 52 Ga. 326, and 
Gibson v. Columb., etc., Bridge Co., 18 Oh. St. 396, were 
all suits by ‘* going concerns,’’ for money due on stock 
subscriptions. In some of them the time of the debt com- 
ing due was expressly fixed by the terms of the subscrip- 
tion, that is as payable in named installments at fixed times, 
and all that was decided was that the statute ran, as to 
each such installment, from the time it fell due. Such was 
the case of Balt., etc., Tpk. Co. v. Barnes, supra. In others 
of them the actions were for calls made by the directors, 
the stock being payable in amounts and at times as called 
for by them. In most, if not all, of the latter, the calls 
were made within less than periods which would have 
barred suits ; but, since they were made while the com- 
panies were still viable, that is immaterial so far as the 
case at bar goes. The decisions in all of them were; that 
the statute ran from the making of the calls. No question 
as to delay in the making of the calls was raised. Such 
were the facts in Western R. R. v. Avery, 64 N. C. 491; 
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also in Sinkler v. Turnpk Co., 3 Pa. 149, both of which are 
specially relied on by defendant in error. In Gibson v. 
Columbia, etc., Bridge Co., 18 Ohio St. 396, the suit was 
on a call made twelve vears after subscription, but by a 
going Company, and also within the period of limitation, 
which in Ohio was fifteen years. No question of delay in 
the making of the call was raised. 
The cases of Hope Ins. Co. v. Mead, 28 Conn. 51; Sav- 
age v. Medbury, 19 N. Y. 32; Sands v. St. Johns, 36 
Barb. 635; Sands v. Annersley, 56 Barb. 598; Sands v. 
Lilienthal, 46 N. Y. 54; Howland v. Cuykendall, 40 
Barb. 320; Warner v. Beem, 36 Iowa, 386; Long Pond 
Ins.. Co. v. Houghton, 6 Gray, 77; Pendergast v. 
Commercial Ins. Co., 15 Gray, 260; Appleton Ins. Co., 
v. Jesser, 5 Allen, 446, and Bigelow v. Libby, 117 Mass. 
359, were none of them suits against stockholders, but 
were all against members of mutual insurance companies 
on premium notes given for policies issued to them. The 
notes were, by their terms, payable ‘‘ in such portions, and 
at such times as the directors may, agreeably to their char- 
- ter and by-laws, require,’ or similarly. Owing either to 
provisions in the charters or by-laws, or to the nature and 
plan of the business carried on by the companies it was 
held that the notes were to be construed only as agree- 
ments to pay the makers’ proportion of the aggregate sums 
requisite from time to time to meet the losses and expenses 
of such companies, and upon assessments of such losses 
and expenses made upon all the members, and not as abso- 
lute promises to pay the whole amounts of them when re- 
quired by the directors, regardless of such losses. In 
other words they were held to be merely conditional prom- 
ises to pay so much as would be necessary — not exceeding . 
the sums named in them —/in case there were losses sus- 
tained for which their payment would be needed, and when 
an assessment and call should be made by the directors for ) 
that purpose ; and not promises to pay independent of any 
condition except a demand made at the will of the directors. 
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In determining that such was their meaning the courts 
did not look alone at the words ‘* payable at such times and 
in such portions as the directors may require,’’ but also 
(and more), at the provisions of the charters and by-laws 
of the companies, and at the general purpose of the com- 
panies’ being, and the nature of the business (mutual 
insurance ) carried on by them. And in some cases, where 
exactly the same language was used in notes given to like 
compunies, it was held by the same courts that by reason 
of the circumstances under which they were given, those 
notes were not dependent for their falling due, upon there 
having been losses, or an assessment, but that they were 
absolute promises to pay without regard to any assessment 
or call ; that their language (as above) was not inconsistent 
with an absolute promise,and could as well be used for one 
class of promises as the other. This was especially shown 
in the case of Howland v. Edmonds, 24 N. Y. 310, where a 
note so puyable (i.e. at such times, etc., etc.), was held 
to be an absolute promise, payable on demand, and due at 
ance; and where the distinction between it and those in suit 
in Savage v. Medbury, 19 N. Y. 32, and other like cases 
(cited by defendant in error.as above), holding notes of 
similar phraseology to be conditional, was ably explained. 
Speaking of the notes in such other cases it was there said 
(p. 310): ** In these cases the circumstances outside of the 
notes, and connected with their consideration attach- 
ed a meaning and purpose to the peculiar expressions con- 
tained in them. Those circumstances, looked at in connec- 
tion with the terms of the notes, showed that they were 
not made for the absolute payment of the sum of money 
mentioned in them, or of any sum, but as an agreement to 
pay a proportion of the losses which might belong to the 
makers to pay, not exceeding the nominal amount mentioned 
in the notes, when an assessment for that purpose should be 
made by the directors.’’ Like distinctions were drawn, and 
reasons given in White v. Haight, 16 N. Y. 321, and Long 
Pond Ins. Co. v. Houghton, 6 Gray, 77, where, alsa, notes 
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of similar phraseology were construed to be absolute prom- 
ises. Thus, then, it is apparent that the obligation of the 
contracts involved in this class of cases —although they 
were couched in similar language to that of the contract of 
subscription involved in the case at bar, was of a very 
different nature from that of the latter. 

They were clearly contracts for the payment of money, 
the maturing of which was conditional, not merely on the 
will of the corporations, or their directors, but upon what 
was beyond the will of the directors, namely, the happening 
of losses and expenses making it necessary that it should 
be paid. The rulings, therefore, as to the time of the 
accrual of the cause of action, and the running of the 
statute, found in them, cannot apply to the case at bar, 
where the contract was, in effect, one due on demand only. 

Besides, in none of this class of cases does it appear that 
there was any unreasonable delay in making the demand, 
or the calls, or assessments, sued on, and the question now 
raised here was not considered or decided. 

Kilbreath v. Gaylord, 34 Oh. St. 305; Allibone v. Hager, 
46 Pa. St. 48; Moses v. Ocoee Bank, 65 Tenn. 398; High- 
tower v. Thornton, 8 Ga. 502, and Cherry v. Lamar, 58 
Ga. 541, were direct suits in equity by creditors against 
stockholders. In none of them, except 8 Ga. 502, had 
there been a severance of the relation of the corporation 
to the stockholder in respect to the unpaid debt by means 
of any assignment to a trustee for creditors; and in none 
was the effect of an unreasonable delay by an assignee, or 
receiver, to make a call decided. 


The cases of Turquand v. Kirby, 4 Eq. (L. R.) 123; 
Chandler v. Keith, 42 Iowa, 99 ; Chandler v. Siddle, 3 Dill. 
477; Liquidator of C. & P. H. R. R. v. Eason, 14 La. Ann. 
816, 819; Gt. Western Tel. Co. to use, etc. v. Gray, 122 
Ill. 630, and Scoville v. Thayer, 105 U. S. 143, were suits 
by receivers or assignees. In four of them it was held that 
they were not barred because begun within the statutory 
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period after the call had been made. The question of what 
effect un unreasonable delay in making a call or demand 
after an assignment or appointment of a receiver was not 
decided in them. 

In Liquidator C. & P. H. R. R. v. Eason, 44 La. Ann. 
816, 819, the date at which the corporation was put into 
liquidation, is not very plain in the report. On page 819 
it is said to have been 1843. A call was made in 1852 
[p. 818], nine years afterwards. This was less than the 
statutory period for limitation of an action, namely, ten 
years. Action was begun in 1853. It was held the action 
was not barred. The question of effect of a delay of more 
than ten years in making the call was not considered or de- 
cided. 


Scoville v. Thayer, 105 U. S. 143, relied on as decisive 
here, we respectfully submit is not so. Under the peculiar 
facts there involved it was held that the right of action of 
the assignees in bankruptcy did not accrue until the pro- 
ceedings taken by them had resulted in an order of the 
bankruptcy court determining how much was required to 
be paid in by the stockholders, and directing them to col- 
lect it, and that, as the suit was begun withintwo years after 
that order, it was not barred by the two years’ limitation 
of the bankruptcy act. But an examination of the opinion 
will show, that it was because of an agreement by the com- 
pany with the stockholders that the stock should be held as 
full paid after payment of twenty per cent thereof, and the 
necessity for setting that aside, that it was held that no 
cause of action accrued until the order was made. The 
reasoning in the opinion was that since the assignees, as 
representing the company had no right to sue at all because 
of the agreement, and as representing the creditors, had no 
right to sue at law until the agreement was set aside, and 
then only for so much as would, after the exhaustion of 
the other assets be needed to pay the debts, it was 
necessary before they could sue the stockholders to 
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have the agreement annulled, and the amount needed 
to pay the debts determined by the judgment of the court; 
that both objects were accomplished by the proceedings 
brought by them, and the order made thereon [p . 156], 
and so, that the right of action accrued then, and not be- 
fore. The need for the setting aside of the agreement as 
a condition precedent to their right of action was repeatedly 
emphasized in the opinion [pp. 155, 156 157 and 158), and 
the case of Terry v. Anderson, 95 U.S. 62, in which the 
right of action against the stockholders of a bank had been 
held to have accrued upon the bank’s failure, was distin- 
guished on the ground that there there had been no such 
agreement by the bank with the stockholders, for the setting 
aside of which any such order was required. [p. 157.] 

The general proposition that the right of action upon 
stock subscribed to be paid upon call of the company, ac- 
crues from the time of the call as made by the company, 
or by a court of equity, was stated, and some of the cases 
already referred to by us were cited, |p. 155]; but what 
was so said was arguendo merely, and, we submit, without 
any purpose to decide what would be the rule in case of a 
call, or demand, delayed unreasonably or beyond the period 
limiting the right of action, as in the case at bar. 

It appeared in the case that the petition of the assignees 
to the court for the order fixing the amount to be collected 
from stockholders had been filed within the two years from 
the commencement of proceedings in bankruptcy prescribed 
by the law as the limit for suits, and that it could not have 
been presented earlier because of the condition of the es- 
tate; also that after it was presented it was prosecuted as ex- 
peditiously as possible, and with diligence, and that such delay 
as there was, was caused by the opposition of stockhold- 
ers. Attention was called to these facts in the opinion, 
and it was said that such delay ought not to be taken ad- 
vantage of by the stockholders to escape liability ; and es- 
pecially that it was not for the defendant to say, that ‘+ while 
the steps necessary to fix his liability, and limit its amount, 
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were being taken the bar of the statute had intervened, and 
cut off his liability altogether.”’ [p.157.] Not a word 
was said indicating that such proceeding could have been 
postponed by the assignees indefinitely, or that where a 
call or demand was delayed unreasonably, the statute would 
not begin torun. Onthe contrary it is to be inferred from 
what was said as to the diligence shown by the assignees, 
that inthe court’s opinion diligence was required, and but 
for its appearing to have been exercised there, a different 
conclusion might have been reached. 

In the case at bar there was no agreement to be set 
aside, and the assignees were guilty of the greatest negli- 
gence, taking no steps for seventeen years. 


The decisions rendered bya number of the Circuit 
Courts of the United States, and by the courts of 
last resort of Maryland, Virginia and Alabama dur- 
ing the past six years, in other cases like this brought 


by defendant in error, and now relied on against 


us,— especially in Glenn v. Williams, 60 Md. 122; Glenn 
v. Semple, 80 Ala. 160, and Vanderwerken v. Glenn, 6 S. 
E. Rep. 808, — do not, we submit, contain any persuasive 
reasons for the conclusions reached in them. In none of 
them is the point of distinction urged by us here, and sus- 
tained by the cases which we have cited, noticed, nor is any 
allusion made to the existence of those cases. The facts 
involved were the same as here, and under them the ques- 
tion could have been raised; but the opinions announced 
do not indicate that any attention was given to it. The 
only authorities cited in them in support of the views 
adopted, were some of those to which we have referred 
above, and whose inapplicability we have explained. Those 
so cited were, chiefly, Scoville v. Thayer, 105 U. S. 143; 
Sinkler v. Tpk. Co., 3 Pa. 149; Balt., ete., Tpk. Co. v. 
Barnes, 6 H. & J. 57; Western R. R. v. Avery, 64 N. C, 
491, and a number of the cases on premium notes of mu- 
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tual insurance companies, such as Savage v. Medbury, 19 
N. Y. 82, and like cases, to which we have already referred. 
We have stated why we insist that none of those cases, 
either in their facts, or in the principles adopted in them, 
come up to the case at bar. If our views as to their in- 
applicability are correct then so far as authorities to sus- 
tain the decisions there made go, they are virtually unsus- 
tained. 

As respects the reasons given for the conclusions reached 
in those decisions, they seem chiefly to be that the obliga- 
tion of the stockholder was a conditional, or contingent one; 
and that until the condition arose, or the contingency hap- 
pened, there was no cause of action. To this we say, as 
before, that the only condition of the obligation, was one 
relating to the time of its payment, and, as to that, subject 
to be determined at any time by the will of the corpora- 
tion; that the obligation was conditional only in the sense 
that any promise to pay on demand is, and that therefore 
in determining when the statute would begin to run upon 
it, the same rules would, after the assignment by the com- 
pany and its cessation of business, at least, apply, us are ap- 
plicable to other debts payable on demand. And applying 
those rules a very different conclusion would be reached 
from that arrived at by the learned courts in the decisions 
mentioned. 

The evidence does not warrant the view that there was 
any further condition to the obligation, such as the existence 
of a need for the money demanded, in addition to the mere 
exercise of the will to demand it. The words ‘ the residue 
payable as required by the president and directors ’’ do not 
import any such condition. 

In Glenn v. Semple it is given as a reason why the 
statute, notwithstanding the long delay in making demand, 
should not run, that the duty of making it belonged to the 
directors, and that, they being the agents of the stock- 
holders, the latter should not be permitted to claim the ad- 
vantage of their neglect. 
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This argument, we submit, would lead to the conclusion 
that the stockholder could not plead the statute in any case : 
for the directors being also bound to collect debts due 
the company, and yet agents of the stockholders, the latter 
ought not to be allowed to set up either the neglect of their 
agents in bringing suits, any more than their neglect in 
making calls. 

We submit the argument is fallacious: that the directors 
are the agents of the corporation—the creditor, and not of 
the stockholder—the debtor, in respect of the duty of 
making calls, as well as in that of collecting them. 

We submit that the several decisions in the like cases to 
this, that the statute did not begin to run until 1880, by no 
means meet the question now raised and the cases we cite 
in support of it; and that the reasoning in them is based 
upon a wreng theory of the nature of the obligation of the 
stockholder and ought not to be adopted here. 


Assuming that the principle established by the cases we 
have cited is held to be sound, the facts abundantly warrant 
its application. The trustees, under whom Glenn derives 
his right, could easily have done all that was done by the 
creditors in 1879-1880, towards having a call made —if any 
was necessary — as early as 1867 or 1868 ; and have gotten 
a decree ordering it in eigbteen months after 1866, or ear- 
lier. The creditors, after they began to proceed actively in 
1879, obtained a decree within eighteen months. 

But instead the trustees did nothing at all, began no suits 
either against the stockholder directly in equity, or against 
the company and directors to havea call made. It does not 
appear a demand even was ever made by them. Nor were 
the creditors much more diligent evenif their activity could 
be credited to the trustees. They delayed five years — two 
years more than the statutory period in North Carolina — 
before even filing a bill. And when it was filed theydid not 
sue out process against the company for nearly eight years 
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more. In the summer of 1879 only did they proceed with 
their suit. Till then it was left to sleep. Finally in 1880, 
the removal of the trustees was secured and a call ordered 
by the court. More than four times the statutory period 
in North Carolina for bringing suit had then expired since 
the assignment to the trustees. Under the principle of the 
cases cited by us a delay of less than half this time to make 
demand was enough to set the statute in motion ; and under 
it, and the facts, we submit it began to run at least as early 
as 1876, and that the plaintiff’s action, begun in 1883, was 
therefore barred as early as 1879. 


Even if it were held that the unreasonable delay of the 
trustees in having a call made by the directors, or the 
court, did not set the statute in motion, yet we submit that 
it began to run at the time of the deed of assignment in 
1866, because that deed was itself a sufficient call for all 
the unpaid stock. . 

‘‘A call is nothing more than an official declaration that 
the sums subscribed are required to be paid. And a direc- 
tion to collect such sums necessarily involves such a 
declaration.’’ 


Braddock v. P. M. R. R. Co., 45 N. J. L. 364. 


And a resolution directing the president to ‘* take such 
proceedings toward the collection of subscriptions as would 
most speedily accomplish the object,’’ was under the above 
definition held by the Supreme Court of New Jersey in 
1883, to be a call. Idem. 

And a mere demand by the assignee for creditors is held 
in Pennsylvania a sufficient call. | 


Yeager v. Scranton Tr. Co., 14 W. N. C. 296. 


And in Missouri an assignment of all property of a cor- 
poration, where the stock by the provisions of statute was 
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payable as called for by directors, was held to convey un- 
called subscriptions, and to give the assignee the right to 
sue for them. 

Shockley v. Fisher, 75 Mo. 501, 502; 

1 Rev. Stats. 1879 of Mo., § 738; 

Eppright v. Nickerson, 78 Mo. 488. 


The assignment of 1866 was authorized by a ‘resolution 
of the directors [Pr. Rec. p. 60] and as such was an 
official declaration by them, that the unpaid stock subscrip- 
tions conveyed thereby were required to be paid. It ex- 
pressly conveyed them to the trustess in trust to collect 
them without unnecessary delay; the language being 
thus: — | 

‘*Secondly that the trustees shall proceed without un- 
necessary delay to collect all the debts, claims and moneys 
payable, which are hereby granted or assigned.’’ [ Pr. Rec. 
25. ] 

This was certainly much stronger evidence of an oflicia] 
declaration that the sums subscribed are required to be paid 
than occurred in Braddock v. R. R., supra. 

The order is to collect all, thereby meaning the whole 
unpaid subscriptions. The deed provided that any over- 
plus collected, after paying debts, should be paid over to the 
corporation [Pr. Rec. 26]. Under this we see no reason 
why the trustees, if they had wished, could not have sued 
stockholders at once without further call, or any proceed- 
ing inequity. The directors had the power to call what they 
pleased, and they indicated their design to exercise their 
power and call all by the adoption and execution of the 


deed. 


The decree of the Richmond court was not a bar to the 
defense of the statute of limitations in this suit against the 
plaintiff in error in North Carolina. 

Assuming even that he was in any sensea party to the 
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suit in which it was rendered the matters in issue there were 
not those in issue in the later suit. The cause of action to 
which limitation could have been pleaded there was not the 
same as init. The allegations of the pleadings, and the 
relief sought, as well as the parties, were wholly different. 
In the former the object sought was to establish a deed of 
trust, remove trustees, appoint a new one, and secure an 
order for a call on stockholders, who ever they might be. 
It was not to adjudge that plaintiff in error, particularly, was 
a stockholder, or what amountof stock he held, or whether 
it had been full paid or not, or had been forfeited, sur- 
rendered, or released or not, or whether there was any 
other gronnd for net charging him in particular, or not. 
Those were all matters that might be brought in issue in 
such direct suits as might be afterwards brought against 
such persons as the new trustee under that decree, con- 
ceiving to be stockholders, might bring. But they were 
not in issue in the suit resulting in the appointment of that 
trustee. To obtain repose as against a litigation about 
them, the persons so sued by him could plead the statutes 
of the particular jurisdictions in which they might be 
brought, although they might, and generally would, be dif- 
ferent from the statute of limitations of the jurisdiction 
in which the suit resulting in that decree had been brought. 
Accordingly the plaintiff in error, by virtue of the laws of 
North Carolina, was entitled, in the suit there brought in 
1883, seeking to charge him as a stockholder owning two 
hundred and fifty shares of stock, to claim the benefit of the 
lapse of three years after the accrual of the cause of action 
there set up, as against that cause of action. He could not 
have claimed it in Virginia in the suit there brought even if 
that suit had been for the same cause of action. But be- 
ing fora different cause of action he, in any event, could 
claim it. His right to the benefit of the statute of limita- 
tions was not adjudicated by the court of Virginia, where 
only the limitation of five years under the statutes of Vir- 
ginia could have been pleaded. 
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For these reasons then we respectfully submit that the 
instruction given by the court at the trial below was er- 
roneous, and that the judgment should be reversed. 


WILBUR F. BOYLE anp 
JOHN W. DRYDEN, 
Of Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court of the Cnited States, 


OCTOBER TERM, 1888. 


No a 2 6 6 . 


W. J. HAWKINS, Praintirr 1x Error, 
vs. 
JOHN GLENN, Truster, &c. 


ee 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Hawkins was defendant below, the cause of action being 
a call (folios 11, 27, 28) made in a Virginia court of equity 
upon an unpaid subscription for stock in the National Ex- 
press and ‘Transportation Company (originally the National 
Express Company), an insolvent Virginia corporation that 
had made an assignment for its creditors (see folio 42), its 
assets being mainly such unpaid subseriptions. 

The subscription in question was made at Richmond, Va., 
November 1, 1865, payable in amounts as called for (folio 
28); the company was organized in January, 1866 (folio 
30); the assignment was executed September 20, 1866 (folio 
42), and, as was contemplated by the assignment (folio 42), 
the company stopped business November 1, 1866 (folio 28). 
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Hawkins, always a citizen of North Carolina (folio 30), was 
one of the first board of directors of the company (folio 28). 
The record does not show when he ceased to be such, but it 
was before the time when the company stopped business 
(folios 39, 40). 

The company was intended to doa large express business. 
Some four millions of dollars were subscribed to its stock, in 
New York, Maryland, Virginia, and other States (folio 110). 
At the stoppage 20 per cent. of this had been called and 
$600,000 paid (folio 35). 

[It is matter of history that during the first vear after the 
Confederate government had come to an end great expecta- 
tions were formed and acted upon in the Southern States, 
that a new and prosperous order of things was immediately 
at hand. A few months afterwards, however, it appeared 
that the process of reconstruction, like the contrary process 
which preceded this, would probably require some years for 
its maturity. Confidence in current business projects, 
otherwise reasonable, thereupon was abandoned, and the 
whole section was strewn with wrecks of these. It may be 
of use to recall this well-known state of things the better to 
understand how it was that the company in question, whose 
projectors in December, 1865 (Record, folio 222), had been 
well aware that five, and perhaps ten, millions of dollars 
would be needed for its establishment, was abandoned with- 
out protest within a year after its organization, when, count- 
ing its debts, less than one million had been expended. | 

The trustees under the assignment made slow progress in 
settling the business during more than twelve years (folios 
36, 46). They brought suits, indeed, in several States, but 
without success. Nor did the creditors take any step to 
prompt or aid these until the 28th of November, 1871, when 
a subpeena in equity was issued against the president and 
directors, and also the trustees of the company, at the in- 
stance of one creditor suing forall. The original bill was 
filed (folio 34) upon the 4th day of December, 1871, the re- 
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turn day of the subpena, and it prayed for process against 
the company as well; but no subpeena issued against the 
latter until August 5, 1879 (folio 63), and that for the pur- 
pose of a supplemental bill. 

The original bill (folio 34) contained allegations usual in 
such cases, viz., as to the organization of the company, its 
proceedings, and assignment, the subsequent proceedings 
of the trustees; that the plaintiff was advised that the un- 
paid subscriptions constituted a trust fund for creditors, but 
that these had not been conveyed by the assignment (folio 
37), and thereupon the prayer was for a receiver; an ac- 
count; that a call might be made by the directors upon the 
unpaid subscriptions (folio 40), &c. 

By the return day of the original subpcena it had been 
served only upon two of the directors (folio 33), and upon 
their non-appearance judgment was taken against them pro 
confesso (folio 45). 

After this nothing more was done in the cause for more 
than seven years (folio 45). 

In August, 1879, an amended and supplemental bill was 
filed (folio 45). and a subpeena then first taken out against the 
National Express, &c., Company and its cashier in addition to 
those named in the original subpoena, and thereunder, or 
by publication, process was served. This bill restated the 
original case, complained that since the filing of the former 
bill the trustees and the company had done nothing towards 
satisfaction of the creditors, and that the trustees had become 
non-residents ; and thereupon it added to the prayers in the 
former bill one for removal of the trustees and a substitution 
of others, &e. 

This bill also was taken pro confesso, except that two short 
answers were put in (folios 65 and 69), and also that at the 
hearing the trustees filed answers, in which they echoed the 
bill, and tendered their resignations, (folios 207, 215, 216). 

Afterwards an account of debts was taken to the amount 
of $509,392.41 (folio 76), and thereupon by decree, December 
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14, 1880, a call of 30 per cent. was made upon thie whole 
subscription (folio 206), and Glenn was appointed as substi- 
tute for the trustees named in the as:ignment, who, with 
words of approbation and regret from ihe court (folios 188, 
189, and 230), were removed. 

In pursuance of the call by the court this suit was brought 
by Glenn upon the 5th of November, 1883 (folio 4), the com- 
plaint (N. C. Code of Civil Procedure) being filed on the 27th 
of that month. 

It alleged (folio 8, &c.) that on the lst of November, 1865, 
Hawkins had subscribed for 250 shares, of $100 each, in the 
National Express and Transportation Company, payable as 
called for; and then, after mentioning the assignment and 
decree in equity as above. &c., prayed judgment for $7,500 
and interest. 

The answer of Hawkins, amongst other things, set forth 
specially (folio 19), as regards 150 shares of those sued upon, 
that at the time of subscribing he had expressly proposed to 
the agents who superintended the subscription to the Na- 
tional Express Company (which afterwards became the Na- 
tional Express and Transportation Company) to take them 
upon behalf of three principals of his, whom he then named 
(Heck, Battle, and Williamson), and who had authorized him 
so to do, and who, besides, were of ample means, “and that, 
at the suggestion of said agents and for their convenience, such 
shares, as well as one hundred additional shares which this de- 
fendant proposed to take for himself, were expressed in the book 
in which such subscription was entered or taken by this defend- 
ant, it being understood, however, as above, that the 150 shares 
taken as above for Heck, Battle, and Williamson were, in fact. 
their property and not that of this defendant,” and that when 
the transfer of such subscriptions was made to the National 
Express and Transportation Company that matter was again 
represented to the officers of the latter in charge of the trans- 
action, and that these certificates (five) were subsequently 
transmitted to him in North Carolina. “He at once trans- 
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ferred [these] to the persons whose names had been given to the 
agents of the two companies as above, this defendant having, as 
was known lo said companies as above, never intended lo own or 
to be liable on behalf of said 150 shares, and such companies 
having all the while been informed of and assenting, as above set 


forth, to such intention.” 


This answer also pleaded (folio 17) that the plaintiff’s 
cause of action did not accrue within three years, &c. 


At the trial the plaintiff putin evidence (folio 27)a tran- 
script of the equity case at Richmond (folios 54-233), and 
showed the organization of the company—the assignment— 
that Hawkins had been a promoter of the scheme and a sub- 
scriber, and was an original director, &c. 

The only evidence for the defendant was given by himself 
(folio 30), substantially as follows: In the fall of 1865, at the 
instance of three named persons, whio, like himself, were citi- 
zens of North Carolina, he went to Richmond and proposed 
to take fifty shares in the company for each of them, and 
also one hundred shares for bimself,and that for some personal 
reason of convenience suggested by the agent for subscrip- 
tion, his name alone was placed upon the book as subscriber 
for all, the initial letters of the names of his principals being 
endorsed thereon as a memorandum; and that in January, 
1866, when the company was organized, he, being then a 


‘director, informed the board of the terms of his su bscrip- 


tion, and that no objection was made; that thereupon he 
instructed the officer who was to make out the certificates to 
issue three certificates for the 150 shares, in the names of his 
principals; but that upon returning to North Carolina those 
three certificates, as well as the others, were made out in 
his own name, and thereupon were by him immediately 
transferred to said principals. 

Upon this testimony the court (folio 31) instructed the 
jury that “af they helieved the evidence they must find for the 
plaintiff.” The defendant excepted. 
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Verdict and judgment accordingly for $9,508.75, of which 
$7,500 is principal, &e. 


The above instruction by the court, involves, as is now 
submitted, the following errors, beginning with those of least 
pecuniary importance: 

1. That interest upon the amount called ($7,500) accrued 
from the date of the decree and not from the time (nearly 
three years later) at which it was actually demanded, viz., 
by the filing of the complaint. 

2. That the defendant was responsible for the 150 shares 
taken by him as agent as above; and 

3. That the cause of action accrued within three years. 


From the above statement it will be seen that the present 
is an action brought by one who stands in the shoes of the 
company, and not by one who represents creditors,except in his 
character as trustee for certain cestui que trusts, who are de- 
scribed (folio 44, “ninthly”) as “ creditors.” The plaintiff 
is a substitute for trustees created by the voluntary deed of 
the company, and consequently is bound in general by 
whatever would have bound the latter had it been plaintiff. 
Wisner v. Brown, 122 U.S., 214; Grimsley v. Hooker, 3 Jones’ 
Eq. (N. C.), 4; Heinrichs v. Woods, 7 Mo. App., 236. 

There is, in some important respects, therefore, a materia] 
difference betwixt the present case and cases in which the 
plaintiff is a mere creditor, or an assignee in bankruptcy, or a 
receiver appointed by a court; such as Ogilvie v. Knox Ins. 
Co., 22 How., 380; Upton v. Trebileock, 91 U.S., 45; Hatch 
v. Dana, 101 U. S., 205; Scovill v. Thayer, 105 U.S., 143; 
Taylor v. Bowker, 111 U. S.,110; Marsh v. Burroughs, 1 
Woods, C. C., 465. 

This will be referred to again hereafter. 


-_- 
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To discuss the errors above assigned in their order: 


1. Interest upon the call accrued only from actual demand 
upon the defendant, and not from the date of the decree—+. e., it 
accrued from November 28th, 1883, and not from December 14th; 
1880. . 

It will be borne in mind that the decree for a call was 
made in a suit begun against the company nearly thirteen 
vears after it had stopped business, the defendant also not 
having been made a party thereto, either directly or in the 
persons of other stockholders sued on behalf of all. 

In such case it is submitted that until actually notified he 
is not chargeable with neglect for non-compliance with orders 
made therein. 


Whilst a company is a going concern, it is admitted that a 
stockholder has implied notice of calls made by it; for he 
is, from day to day, directly or indirectly, art and part in its 
transactions. If the call be made by voluntary action of 
the company, this consequence is plain; and also if it be 
made in the course of a suit against the company, commenced 
before it had stopped business, the principle is the same. In 
that case the stockholder would be chargeable with notice 
of the bringing of the suit, and consequently of whatever 
passes in its course,even although the company, pendente 
lite, may have stopped business; none the less, of course, if 
the very object of such suit, as in proceedings in bankruptcy, 
has been to stop that business. 

The words of this Court, in Sanger v. Upton, 91 U.S., 56, 
to the effect that stockholders are before the court in all pro- 
ceedings therein touching the corporation, are to be taken 
in connection with the contention to which they were there 
opposed, viz., the contention that a stockholder is not bound 
by a call made in a cause to which heis not a party. That 
he is so bound is not denied here. He may be bound by it, 
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but he is not chargeable with laches for not obeying it until 
-notified of its requirements. He may be suable thereupon 
in like manner as a party to a note payable on demand is 
suable upon that—i. ¢., without an actual previous demand; 
yet, in the same way, he is not liable for interest thereupon 
except from the time of a demand, made either previous to 
the bringing of the action, or by it. Byles on Bills, p. 241 ; 
Hunt v. Nevers, 15 Pick., at p. 505. 

In this connection it will be recollected that, as has been 
decided in California in a suit brought by the present piain- 
tiff against another subscriber, a call made by a court is not 
a decree for the money involved in such call. Upon a plea of 
the statute of limitations, it was held in that case that the 
clause of the statute applicable was that which provided for 
suits—not upon decrees rendered in other States but—upon 
the sort of contract which had been created by the subscrip- 
tion; inasmuch as in the nature of the case the call only 
authorized a suit upon the subscription. Glenn v. Saxton, 
68 Cal., 353. 

In conclusion, it is submitted that where stockholders, in 
an open and legal manner and in rood faith, have abdicated 
control of their company and turned its property over to 
third persons for the benefit of its creditors, they are not 
thereby chargeable with implied notice of proceedings in 
court taken against.the company for the purpose of bring- 
ing its powers to bear upon such stockholders; the precise 
features of the present proposition being that where contro] 
was abdicated in November, 1866, and proceedings were 
begun in Virginia in August, 1879, a stockholder who then 
and always resided in North Carolina could not be charged 
thereby alone with notice of a decree under such proceed- 


ings rendered in December, 1880. 


2. The defendant is not responsible for the subscription’ to the 
150 shares taken by him for solvent and named principals, and 
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for which it was, at the time of subscription, agreed between the 
parties that he should not be liable. 

The contention thus raised does not affect any policy that 
may exist as regards the effect of a transfer (see Va. Stat. : 
Append.) of shares once actually owned. For upon the case 
made by the testimony of Hawkins he never owned the 150 
shares. It is true that the shares here were in the end actu- 
ally transferred, but that transfer plays no part here except 
as indicating the bona fides of Hawkins. He had been author- 
ized by others to take the 150 shares in good faith. He pro. 
posed to the company so to take them formally as well as 
really. The company agreed that the real transaction was to 
be as suggested, whilst fur some reason of convenience the 
form should be that of a subseription by Hawkins for him- 
self. The certificates thereupon having been transmitted to 
him at a distance, he at once transferred them to his prin- 
cipals. In other words, the res geste shows that his action 
was consistent with his representations. The transfer has 
no other bearing upon the case. 

Upon this state of facts it is submitted that as between 
the company and Hawkins the subscription fpr the 150 
shares was one upon which he could at no time have been 
held liable. See argument by the court in Scovill v. 
Thayer, 105 U.S., at p. 155 (bottom), &e. 

It is true that if the present suit had been one brought by 
a creditor, either directly or represented by a receiver, a cred- 
itor—that is,as such—asking aid for a defective process at law, 
ex.gr.,after judgmentand return of nulla bona, Hawkins might 
have been embarrassed by the form in which, with his con- 
sent, the transaction had been clothed. But the present suit 
is by a substitute for trustees who had been created by the 
voluntary action of the company; a substitute, therefore, 
who is bound by all that the company itself would have 
been bound if it had been plaintiff (Wisner v. Brown, 122 
U.S., 214). The “creditor who brought the equity suit in 
Virginia was essentially a mere cestui que trust. under the as- 
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signment of September, 1866, which (folio 44) had created 
its then “creditors” certui que trusts of the property therein 
assigned. In the original bill, which surmised that the un- 
paid subscriptions had not been conveyed by the assignment, the 
complainant seems, indeed, to have been at some loss to de- 
fine his relation to the case, but in the supplemental bill he 
states that relation more assuredly; and there can be no 
doubt as to the view taken by the Virginia court, viz., that 
the complainant was seeking and was entitled to an enforce- 
ment of a trust to which he was a party. 


It may be contended, however, by the plaintiff that the 
present is a case under the rule that if an agent bind him- 
self upon the face of a written contract he will not be al- 
lowed to discharge himself therefrom by evidence that he 
did so merely as agent. (2 Sm. Lead. Cases, Sth ed., 415.) 

[t is submitted that such rule does not apply where, as in 
the present case, a court of law is authorized to admit “ equi 
table pleas.” 

The pleading in the present case, on both sides, is under 
the North Carolina Code of Civil Procedure, as allowed by 
section 914, U.S. Revised Statutes. Under that code the 
plaintiff has brought suit in his own name upon an equitable 
title to a chose in aetion, as being “the real party in inter- 
est,” sec. 177 (Code 1883, vol. 1, page 66). In the same way 
the defendant has answered under the provision of the same 
code allowing defendants to set forth any “equitable” de- 
fense that they may have. Sec. 245 (ibid, page 93). 

As is well known, “ equitable pleas” have been allowed 
in the English courts of common law at least since 1854. 
In Wake v. Harrop, 6 Hurlst. & Norm., 768, and (in error) 
1 Hurlst. & Colt., 202, the defendants had executed a char- 
ter-party in writing, that if a certain ship should proceed to 
a certain port in Sicily they would load her with sulphur, 
&c., and signed the same “ For A. Davidson & Co., Messina, 
T. W. & J.C. Harrop & Co., agents.” The charter-party, 
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however, upon its face bound the defendants as principals. 
Thereupon they pleaded that it was agreed betwixt them- 
selves and the testator of the plaintiff that thev were not to 
be liable upon the contract, but that Davidson & Co. alone 
were to be so. 

To this plea the plaintiff demurred. 

Wake v. Harrop therefore agrees with the case before the 
court in being one in which, upon the face of the writing, 
the defendants were liable as principals, although it had 
been agreed between the parties that they should not be, 
and although, besides, it was understood that the writing 
did not affect that agreement. In that case, too, the conten- 
tion of the defendant was admitted by demurrer, as it is 
here by the direction to the jury. 

[In the two courts nine judges gave their opinions upon 
the point. They were unanimous that, however it might be 
at law (upon which point the large majority were of opinion 
that the plea would have been bad), as an equitable plea it 
was valid. In the court of exchequer, Pollock, C. B., said: 


“ We are all of opinion that the plea is good, either at law 
or in equity. I think that itis goodinequity. It professes 
to state that at the time of the execution of the agreement 
the defendants said, ‘ We do not mean to make ourselves liable,’ 
and that was assented to by thetestator. I donot doubt but 
that if this were made out satisfactorily a court of equity 
would hold the defendants entitled to a perpetual injunction, 
on the ground that the testator expressly renounced his 
rights against them. Under these circumstances the plain- 
tiff had no right to sue the defendants, and never ought to 
have sued them.” 


In the exchequer chambers, Byles, J.. said: 
| ; 


“T feel bound to say that the plea affords no defense at 
at law. Parol evidence may be given to charge an unau- 
thorized agent as principal, but parol evidence cannot be 
admitted to discharge an agent who signs an Instrument so 
as to make himself personally liable. Therefore the defend- 
ants must rely upon their equitable plea, as showing what 
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was the intention of the parties at the time the agreement 
was entered into. 


Mews’ Digest (8d, 1313; 5th, 1345, and 6th, 83, 1525 
cites the above case as authority for the point in question ; 
and as itis the only case thereupon cited in that work, it 
may be taken to be satisfactory to the profession. See also 
2 Smith Lead. Cas. (Sth ed.), 416 

[t-is therefore submitted that Hawkins was entitled to an 
undirected finding by the jury as to his liability for the 150 
shares. 


3. The cause of action did not accrue within three years 

To recapitulate the facts in the record important in this 
connection : 

The subscription was made November 1, 1865; the com- 
pany stopped business November 1, 1866; the original sub- 
poena in the equity suit was issued against the directors and 
the trustees November 28th, 1871; the company was made a 
party to that suit first, by the subpoena issued upon the sup- 
plemental bill, August 5, 1879; the call was made December 
14, 1880; and this action was brought November 5, 1883 

Inasmuch as there was cause of aetion for a eall in the 
present case immediately upon the stoppage of business. and 
inasmuch, farther, as such call was merely an incidental 
step in prosecuting the present suit, it follows that the cause 
of action in the latter accrued three years (and more) before 
it was brought, and therefore, referring to the above dates. 
that it is Jarred, under the North Carolina statute of limita- 
tions, which requires action upon contracts like that of the 
subscription in this case to be brought within three years after 
the cause of action accrued. Taking the Virginia suit in 
equity to be the first step in the lis niota for compelling 
Hawkins to pay his -nbscription, that lis was instituted 
nearly thirteen years after the cause of action accrued. 
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[t makes little difference to this contention whether that 
first step was taken in 1871, when an abortive subpoena was 
issued, or in 1879, when for the first time the name of the 
The former alternative 
shows a delay of five years, which is more than enough 
But, as the company 
was an “indispensable party ” to the bill [for an acecount— 
such account being a necessary preliminary to the call] 
(Williams v. Bankhead, 22 Wall., at p. 571) the suit cannot 
be regarded as begun for any purpose of the present action 
; in Richmond v. Irons, 121 U 
S., 27, 51 (bottom), the time was counted up to the amended 
bill (October, 1876), although the original] bill was filed in 


company was inserted in 


under the North Carolina statute. 


until August 5,1879. A 


February, 1875 (Wood, Limit., sec. 294). 


| rocess. 


It is true that the 


company was included amongst those against whom the bill 


prayed for process (folio 41). fut it was excluded from the sub- 


pena (folio 33). This exclusion, of course, prevented the 


company from becoming a party to the suit until some other 


subpcena should rectify the omission. 
Angell Limit., sec. 330; Virginia 


(Sth ed.) 287, 390, nn 


Code, 1860, p. 706, parag. 


See 1 Dan. Ch. Pr. 


5: “The process to commence a 


suit shall be a writ commanding the officer to whom it Is 


directs d to surnmon the 


action. 


defendant 


to 


answer the bill or 


The delay of the trustees is complained of by the creditors 
in the bill, but that delay, so far as debtors to the trust fund 
are concerned. Is delay by the cestur que trusts (those very 


creditors and complainants) as well (Clayton vs. Cogle, 97 
sec. 208), unless in cases where 


N. C., 300: Wood, Limit., 


the trustees and debtors collude. which ts not pretended here. 
Besides, there is, as just observed, the direct and unmistak- 


able delay of the cred itors themselves in filing the bill—. e., 


in taking the only step that could lead to their own satisfac- 


tion. The authorities of the corporation are indeed the only 


persons shown by the record as exhibiting diligence in tak- 


ing steps to satisfy the creditors. 


For they created a trust 
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at once; thus placing their affairs, as soon as their enter- 
prise became of doubtful issue, in the hands of the law, and 
of their creditors ; and subsequently they interposed no ob- 
struction to these proceedings, it appearing on the record 
that within about sixteen months after the equity suit was 
actively begun (folio 45) an account of a large and widely 
extended indebtedness had been taken (folio 75), and a decree 
entered accordingly (folio 188). 

llowever, whether the action for a call were brought after 
five or after twelve vears from the time at which the right to 
bring it accrued, the defense here is equally valid. For as 
‘soon as the assignment had been made the trustees, and 
likewise the creditors, were under such relation to Hawkins 
and others—subscribers who had not paid—that they were 
under obligation to bring at any early day whatever action 
Was necessary in vrder to enforce satisfaction of what was due 
to them. Ifa direct action for such satisfaction was imprac- 
ticable without a preliminary action, having for its object LO 
fulfill a condition necessarily precedent to the second action ; 
then, where cause of this previous action accrued, cause as 
well of the action in promotion of which it was necessary 
also accrued under the “obligation ” which by the statute 
of limitations is incident to all actions for claiins of the class 
of trust whose satisfaction is in view. In other words, to 
apply these principles LO the present Case; If after Novem- 
ber, 1866, action could not be brought against Hawkins 
upon his unpaid subscription without a previous call, and 
if such eall could not be made except in the course of an 
action therefor, trustees or creditors could not defer action 
for the call without incurring the same risk under the statute 
of limitations, as regards the subsequent action upon the 
subscription, that they would have incurred if the action 
[supposing no call necessary] had been directly upon the 
subscription. Whilst, if an action for the call had been 
brought in good time, and a subsequent action, upon such 
call, had also been brought in good time after that call, it 


would have made no difference that, owing to bona fide and 
reasonable delays in prosecuting the suit, ta-the-ease,de, 
the second suit were brought (say) ten years after the 
original cause of action had.accrued. If the second action 
is subject to no special bar because of delay therein after call 
made, it isso much an incident to the first suit—part of 
it—that no time whatever can be reckoned against it except 
that which elapsed between the accrual of the original cause 
of action (7. e., the accrual of the right to call), and the insti- 
tution of suit upon such cause. 

It is submitted that this theory accords not only with the 
‘reason and policy, but as well with the text of the statute of 
limitations. 


To consider the circumstances of the present case more 


closely : 


1. It is essentially unlike the case of a call made by the 
authorities of a corporation still doing business. 

lor in that case the subscriber has contracted that such 
authorities might call as and when in their judgment the 
the affairs of the company might require it; and the state 
of things contemplated at the time of subscription is still 
going on. Therefore in that case it may very well be that, 
although no call had been made upon unpaid subscriptions 
within ten years or more, the statute of limitations had no 
application. Modus et conventio vincunt legem. 

The case may be the same where a promise has been made 
to pay money so many days after demand and there is no 
context showing that such demand was to be made within 
a limited time; for there, if the holder makes no demand 
[v. €., of course, call] for ten years or more, he is authorized 
by the contract so to delay, and the statute is inapplicable 
for the reason just stated. 


2. The period of time in the present case whose lapse is 
supposed to have given effect to the statute of limitations 
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was a period during the whole of which the provision in the 
subscription (as affected by the Virginia statute, see Record, 
folio 228) which submits the subscriber to the discretion of 
“the president and directors” as to the time at which calls 
might be made, had become null, and the latter had, in re- 
spect of calls, become subject to the general principles of 
courts of justice. It is not because a debtor has contracted 
to be subject to the judgment of a court, whether for a call 
or otherwise, that such judgment is given. Judicial action, 
in that case only, supervenes upon the state of things which 
the contract had created, in the same way that it does upon 
like states created by torts. 

In the case, Welsh Flannel and Tweed Co., L. R., 20 Eq., 
360, the company was being wound up under statutory pro- 
visions, and the “ liquidators ” had made a call upon unpaid 
subscriptions. The articles of association had provided that 
the directors could make calls of only £2 a share,.and that 
if unpaid these would bear £10 per cent. interest. The 
liquidators made a call of £3, and a question arose whether 
this carried the £10 per cent. interest. Malins, V. C., said, 
“] think that the articles of association do not apply to calls 
made by the liquidators,” and thereupon ordered that “ the 
usual interest of £5 per cent. [3 and 4, W. 4, c. 42] should 
be allowed.” 

This case illustrates the position that the administration 
of calls by courts of equity proceeds upon the principles of 
those courts, and not upon contract; and consequently that 
contract cannot be appealed to vincere legem as to prompt- 
ness in bringing suit imposed upon suitors by those prin- 
ciples in general, as, for example, it might be appealed to in 
cases of promises to pay on demand, and certainly in those 
of promises to answer calls by a corporation still living. 

The principle in the above case is indeed no other than 
that universally acted upon in equity in holding that the 
court is not bound by a stipulation in subscription making 
it a matter of discretion with directors to call. All that in 
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the view of equity survives of the terms of the original sub- 
scription is the promise to pay; and thereupon the adminis- 
ration: by taking accounts, and collecting on behalf of 
numerous creditors, out of a fund represented by debts owing 
by numerous debtors and which is more than sufficient to 
satisfy such creditors—so much as is necessary for its pur- 
poses :—all this, is matter of ordinary dealing in equity. It 
may be truly said that the device of calls, e., by the cor- 
poration whilst in life, is borrowed from equitable methods, 
rather than that the proceeding in court after the stoppage 
of business is in point of method borrowed from the details 
of the constitution of the company. 

It may be noticed here that no exception to the usual 
approval of the statute of limitations by courts of equity 
arises from denominating these subscriptions “a trust fund,” 
for the trust in question, being constructive, is as liable as any 
ordinary debt to the operation of that statute. (7 Waite, 
Actions, &c., 269.) 


[In the ease Jn re Glen Iron Works, 20 Fed. Rep.., 674, Mr. 
Justice BRADLEY, sitting at circuit in Pennsylvania, in the 
course of a lucid and instructive judgment upon the nature 
of the obligation as regards creditors, arising from unpaid 
subscriptions to stock, after a company has stopped business 
and before cal] thereupon, said . 


“Now, what was the condition to be performed in the 
present case in order to convert the obligation of the stock- 
holders into a perfect and complete debt? Nominally, as 
between the stockholders themselves or (which is the same 
thing) between them and the corporation (which consisted 
of themselves), the condition was that there should be an 
assessment by the board of directors and a call, and this 
could not extend beyond 50 per cent. of the whole subscrip- 
tion. But everybody concedes that this condition need not 
be strictly and literally performed, and that as to creditors 
who cannot otherwise be paid than by a resort to the stock- 
holders it is void, and does not require strict performance, 
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* * * But when such an agreement is adopted in good 
faith and without any real intent to defraud, equity will carry 
it out, or at least will pay regard to it, so far as it can be 
done without injury to the creditors; and will, through the 
judicial machinery at its command, make such fair and 
equitable assessment as will produce, by its application to 
those who are responsible and able to pay, all that is needed 
to pay all the debts of the corporation. This gives to 
stockholders. the substantial benefit of their agreement, s 
far as it can be regarded at ail. But this is not a strict se 
formance of the condition. It is only paying such regard 
to the terms and effect of it as will secure to the stockholders 
the most essential benefits of it consistent with the claims of 
the creditors. It is a substituted performance, which answers 
all the purposes of justice. 

“ But this action of the court of chancery does not create 
the obligation to pay; it only ascertains the just amount to 
be paid by each stockholder. The obligation to pay is 
founded: First, on the subscription to the stock; secondly, 
upon the existence of creditors and debts of the corporation 
requiring the payment of the subscription to satisfy them. 
As to such creditors and the debts due to them, the condi- 
tion is but a spider’s web, which the first breath of the law 
blows away. * * * 

“From these considerations it is apparent that the obliga- 
tion of the subscribing stockholders becomes a debitum in 
presenti when the debts of the corporation cannot .be paid 
without resort to the unpaid stock; but solvendum in futuro— 
that is, when the fair and equitable amount to be paid has 
been ascertained and liquidated. It becomes a debt when 
there are debts of the corporation to pay. The law dis- 
countenances any contrary idea, though the amount may be 
a matter of examination and adjustment” (pp. 680-’1) 


In the above case it was held that after a company has 
stopped business subscriptions to its stock unpaid and un- 
called are liable in Pennsylvania to attachment in behalf of 
creditors. The discussion, therefore, is more concerned with 
the time when the debitum arises than that at which the 
solvendum is to take place. It is now submitted that if the 
latter can be ascertained only by an action, cause.of which 
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arises immediately after stoppage of business, the principles 
which underlie the above discussion require that such action 
shall be brought diligently ; and that the reason of the thing, 
as recognized in Diefenthaler v. Mayor, &., 111 N. Y., 331 
(cited below, p *®), further requires such diligence to con- 
form, as already suggested, to the statutory diligence de- 
manded of persons having cause’ of action for that debt 
which renders the call a matter of any importance. 

The application of this case is, that inasmuch as the trus- 
tees or the creditors could have made stockholders parties 
to the suit for a call (Sanger v. Upton, 91 U.S., 56), the 
rights of the latter to protection in any case under the statute 
of limitations is to be measured by the protection which 
they would have had in case they had been made such par- 
ties, and thereupon had pleaded that statute. The trustees or 
creditors could not by indirect proceedings, or by “making 
two bitesof acherry,” deprive the stock holders of rights which 
they would have had under direct proceedings. If stockhold- 
ers had been so made parties and had pleaded the Virginia 
statute of limitations, viz., five years, (Code, 1860; 637, sec. 5), 
whilst they would not, by succeeding in such plea, have de- 
feated the suii—inasmuch as the corporation might have 
had other assets than the money due from those defend- 
ants—yet it is submitted that no order for payment of the 
call would have been made against such defendants. And 
if all the stockholders had been made parties and had suc- 
cessfully pleaded as above and it had appeared that no as- 
sets were In existence except the money due from them, it 
is further submitted that no call would have been made, 
inasmuch as it would have appeared that the debts to which 
it was an incident were barred, and so it would be frustra. 

It follows that if, and in so far as, stockholders were not 
made parties to the bill, and therefore had had no day in 
court upon their defense, they would be entitled to it when- 
ever brought into court under the call made in such suit: 
the Virginia stockholders according to the provisions of the 
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Virginia statute, and non-resident stockholders according 
to the provisions of those statutes that would have applied 
if the suit in equity had been brought in the respective States 
in which they are sued. 

This is a conclusion arising upon the reason and spirit 
of a statute of repose—a conclusion, therefore, as valid for 
courts of law as for any other. 

In the present case Hawkins bound himself to abide the 
discretion of the “ president and directors” of the company 
as regarded calls upon his subscription (folio 228). After 
the assignment these persons so confided in lost all power to 
pass upon calls; so that the obligation of Hawkins to abide 
somebody’s discretion ceased. The power which a court of 
equity, therefore, was vested with, of making calls, was only 
like that (simile, not idem) which the officers of the company 
had previously exercised. That power owed its existence not 
to Hawkins, but to the State, and it could be made active only 
by the suit of some person interested in such activity: and 
that person possessed such right of suit upon the same terms 
that persons in general possess rights of suit, viz., sub- 
ject to the effect of lapse of time, either under some positive 
statute or otherwise. 

Upon the whole, therefore, if the suit for a call is to be 
considered as a mere incident to the suit to recover the 
amount called—a first step in the general lis mota for the 
money subscribed, it follows that inasmuch as after the 
stoppage of business the time of making a call was no 
longer matter of discretion, but was subject to the notice and 
direction of the law,, the lapse of time before making ap- 
plication for such call (the bringing suit therefor) is to be 
counted in reckoning, under the statute of limitations, 
whether the suit subsequently brought under such call 
has been brought in good time 


The case of Diefenthaler v. Mayor, &c., of New York, 111 
N. Y., 331, throws light upon this contention. 
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That was an action, under the Code, to set aside an illegal 
assessment and recover back money illegally exacted there- 
under. Upon a question as to what provision of the statute 
of limitations applied to the case, the plaintiff contended that 
it was that which provided for suits in equity for setting 
aside assessments, c., viz., ten years; whilst the defendant 
contended that it was that which provided for simple action 
for money, viz., siz years. ‘Thereupon the Court said: 

“So long as a party can unite in the same action his 
right to have an assessment which is prima facie legal 
declared invalid, with his right to recover back the money 
paid thereupon, the whole forming one substantial cause of 
action, there is no color to the claim that the real cause of 
action lies in the necessity of a judgment vacating the assess- 
ment. ‘The setting aside of the assessment in such a case is 
a mere incident to the legal cause of action to recover back 
the money paid, and that being so, the legal limitation of 
six years in which to commence the action should be 


applied.” 


The Court thereupon quotes from Borst v. Corey, 15 N. Y., 
505, in which “it was held that an action to enforce an 
equitable lien for the purchase-money of land was barred 
by the lapse of six years after debt had accrued. * * * 
The Court held that the lien upon the land for the payment 
of the purchase-money was merely an incident to, and must 
stand or fall with the debt; and the action to recover the 
debt being barred by the legal statute of limitations, the 
action in equity could not be maintained.” 


The principle now contended for is clearly set forth in the 
circuit court of the United States for Eastern Missouri in 
fourteen cases (Glenn v. Dorsheimer, &c.,23 Fed. Rep., 695), 
which in 1885-6 were heard together by Brewer and Treat, 
JJ., the present plaintiff being plaintiff there, and other 
subscribers defendants, upon the same cause of action as 
that now before the Court. 
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When those cases were argued upon demurrer to the peti- 
tions, &c., Judge Brewer said : 


“As was suggested in the argument, these debts due by the 
stockholders to the corporation are its assets, and furnish its 
means for transacting business, and so long as the corpora- 
tion is a going concern, doing business, it may not need to 
have these obligations called in; and so while it is a going 
concern I think it is fair to say, as is said by the supreme 
court of Mississippi, that theirs is a conditional obligation, 
and that while the corporation continues to transact busi- 
ness, whether 5, 15, or 50 years, the stockholders’ liability 
continues, and becomes absolute only after a call is made; 
but that is not this ease, and the court in Mississippi draws 
the distinetion very nicely. 

“ In 1866 this corporation ceased to do business. It ceased 
to be a going concern. Itturned over its property, inelud- 
ing the debts due from its stockholders, to the assignees 
to collect its debts, dispose of its property, and pay its cred- 
itors. Whenever such a cessation of business occurs it seems 
to me fair to Say that the liability of the stockholders becomes 
absolute—a fixed unconditional obligation; and although 
no call be made by the company or by the assignees, yet 
these debts from the stockholders could have been reached 
by the creditors.” 


The learned judge thereupon cites Ogilvie v. Insurance 
Company (22 How., 380), and proceeds to say that the cred- 
itors in the case before him could have taken judgment, and 
then proceeded against one or more of the stockholders, 
That view somewhat disregards the circumstance that by the 
assignment of September, 1866, the debts owing by the stock- 
holders had been segregated under a trust which did not re- 
quire a previous judgment and return of nulla bona for its 
enforcement, and which, when enforced, would be enforced 
for all the creditors; but this is not material, and an illus- 
tration more nearly conforming to the idea of a trust, &c., 
would be quite as strong in favor of the above argument. 

In the same case, after answers had been put in (24 Fed. 


Rep., 536, July, 1885), it was said by the Court : 
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“Tf it be that no cause of action accrued technically until 
a formal call was made, it is equally true that the assignees 
should have made the call in a reasonable time after the 
assignment, or caused the same to be made. They were 
charged with the duty, adversely to these defendants, to col- 
lect unpaid subscriptions, or so much thereof as their trust 
required, and whether the power to make the call remained 
in the moribund corporation, or was vested directly in them- 
selves, or needed the aid of some chancery court, It was an 
essential part of their duty to proceed in thé execution of 
their trust with due diligence. The various excuses for the 
long delay do not rest upon any concealment, fraud, or in- 
terference by defendants, and consequently they are not to 
be affected by what happened without their knowledge or 
consent. The conclusion is that the statute of limitations 
applies to all of these actions, legal or equitable.” 


Subsequently “new suits” were brought (28 Fed. Rep., 
907, October, 1886), and thereupon Judge Brewer said: 

“The arguments and authorities [7. e., contrary decisions 
by a number of courts since the decisions above] have in 
no slight degree shaken my confidence in the strength of 
the positions assumed and the arguments made by the court 
at that time, and yet while it has shaken my convictions it 
has not overthrown them.” Judge Treat thereupon inter- 
posed to say that his own convictions were more positive. 


The Mississippi case referred to by Judge Brewer above 
seems to be Payne v. Bullard (23 Mississ., 88), which, with 
Curry v. Woodward (53 Ala.,371,376), and Allibone v. Hager, 
( 16 Pa. St., iS, Q t are cited by Taylor ( ( orporations, Sec. 709) 
as authority for the position: “Accordingly, the statute of 
limitations does not run against the right of creditors to en- 
force the payment of unpaid subscriptions until the cor- 
poration has ceased to be a going concern.” 

Payne v. Bullard (25 Mississ., 88) was a suit brought by a 
judgment creditor after a return of nulla bona against a stock- 
holder for an unpaid subscription, and the court held that 
all the while that a corporation is a going concern the money 
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due upon unpaid stock is so much a trust fund that the 
statute of limitations is not applicable. Thereupon it added ; 
“Tn 1841 this bank ceased to elect a directory or to carry on 
its business. From that time perhaps it might be held that 
there was a cessation of the trusts, and that the statute might 
then begin to run. But on this we give no authoritative 
opinion, because it is clear that six years did not elapse from 
that period untii the filing of this bill ” (p. 91). 

Curry v. Woodward (53 Ala., 371) is a case like the last, 
in which the court said that the statute of limitations runs 
only after call on “an evident disbandment of the company 
and relinquishment of business,” neither of which had oe- 
curred long enough to give effect to the statute before suit 
brought. 

Allibone v. Hager (46 Pa. St., 48) was an action of debt 
brought by a creditor of a company against it and certain 
stockholders who had not paid their subscriptions: under 
a Pennsylvania statute which rendered such subscribers lia- 
ble to the amount so unpaid for all debts of the company. 
In discussing it the court said : 


“The defendants say they are not liable because in the 
original incorporation they subscribed the stock mentioned 
in the certificate as agents of the corporation, and in the 
same capacity filed the certificate. * * * Whatever 
might be the law between them and the corporation, as be- 
tween them and the public the certificate is conclusive. I 
cannot agree, therefore, with the position that creditors have 
only the rights and equities of the corporation as against the 
stockholders. They have the rights which the statute gives; 
no more and no less. * * ” 

“A third defense is the statute of limitations—that is to 
say, it is contended that, inasmuch as the company have not 
once in eleven years called in the balance of the stock, the 
statute would be a bar to its recovery from the stockholders. 
This by no means follows. * * * The principle which 


ruled the cases of McCully v. Pittsburgh, &., R. Co., 8 
Casey, 25; Byers v. Same, id., 22, and Same v. Graham, 12 
id., 77, is not developed in this case. In those cases, by 


' 
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analogy to the statute, it was held that where the work had 
not been prosecuted according to the requirements of the act 
of incorporation and no calls made since the date of the sub- 
scription for payments on account of stock, a presumption of 
abandonment of the project arose in favor of the subscriber, 
and that six years was a bar to the remedy by call, and to 
a suit to recover the installments so called for. Here the 
special verdict finds no facts whatever to bring the case in 
hand within these principles. We have therefore the case of 
subscriptions not paid up, but held in reserve by the com- 
pany, to be drawn upon as needed.” 


Each of the three cases last cited therefore recognize, more 
or less definitely, the principle relied upon in Glenn v. Dor- 
sheimer, above. The first two are not authorities therefor, 
it is true, but they give it that sort of sanction which comes 
of the respectful mention of a supposed principle, coupled 
with a distinguishing of the circumstances which call it into 
action from that which mark the case before the Court. In 
Allibone’s case the principles of former Pennsylvania cases, 
so often cited in this connection, is referred to, admitted, and 
distinguished. See aiso,S. P., Harman v. Page, 62 Cal., 448. 


Before passing to other authorities on behalf of the plain- 
tiff in error, it is perhaps proper to say that Glenn, as trustee, 
has brought a number of suits upon the same state of facts, 
in several other States. In only one of these is there a dis- 
cussion of the argument relied upon here, and in none of 
them is a distinction observed In citing authorities betwixt 
those which relate to going concerns ahd those which relate 
to companies in which the lapse of time relied upon as a 
bar occurred after the company had stdpped business. Some 
of these cases are as follows: 


Glenn v. Williams, 60 Md., 95. ‘There the court, after 
quoting the clause in the subscription: “And the residue 
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thereof, as required by the president and directors,’ says 
that— 


“There was no fixed obligation of the stockholder to pay, 
and no right of action against him until an assessment and 
call made either by the president and directors or by the 
order of a courtof competent jurisdiction. * * * Itwas 
only from the time of the assessment by the decree in the 
court of Virginia that the statute of limitations began to 
run. * * * A long time has elapsed since the suspen- 
sion of the operations of the company, but as we gather 
from the pleadings in this cause, most of the time has been 
occupied by litigations of various sorts and in several courts 
in respect to the assets of the company; and that may ac- 
count for much of the delay that has occurred in bringing 
the proceedings in the chancery court at Richmond toa 
conclusion.” 


If the record:in the above case were like that in the present 
case, it is difficult to say what was the “litigation ” to which 
the court above refers. The only litigation mentioned in 
this record is that referred to in the original bill in the Vir- 
ginia equity suit (folio 36), echoed in the answer of the 
trustees (folio 209), as having occurred before the filing of 
that bill; whilst at the same time it seems difficult to say 
how such litigation, if it had been contemporary with that 
equity suit, could have delayed an account and call. 

But the observation to which the above case is liable is 
that. there is no discussion of the principle now suggested, 
but only an assertion that the well-known and freely ad- 
mitted general rules about the application of statutes of 
limitations to calls govern this case. 

Glenn v. Howard, 65 Md., 40, holds that his discharge in 
bankruptcy after the stoppage of business and before a call 
does not absolve a bankrupt subscriber from the claim aris- 


ing under such call. 
Glenn v. McKim, 66 Md., 480, denies that the transfer of 
the subscriber’s stock discharges the transferor. 
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In Glenn v. Soule (and three other cases), 22 Fed. Rep., 
417 (E. Louisiana), a very brief opinion is reported ; all that 
is said by the court (Pardee, J.) upon the present question 
being: “ Prescription did not begin to run until the call was 
made, for until then the unpaid subscription was not exigi- 
ble. Scovil! v. Thayer.” 

In Scovill v. Thayer (thus cited), 105 U.S., 143, the ques- 
tion (so far as in point as to “ prescription ’) was, whether 
the action was barred by the statute which required suits by 
assignees in bankruptcy to be brought within two years, the 
facts being that the assignees were appointed April 29, 1874; 
petitioned for an assessment and call March 31, 1876; ob- 
tained a call December 4, 1876; and brought suit April 9, 
1877. 

Inasmuch as the whole bankruptey proceedings, from the 
petition to the discharge, make but one suit, it is evident that 
the language of the court in the above-named case can have 
no bearing upon questions like the present; for in all such 
cases the stoppage of business is created by the suit under 
which, as incidents thereto, all litigation in settlement of the 
estate is carried on. In these, therefore, it seems impossible 
that any question upon the general statutes of limitation 
can arise, except as to lapses of time before the bankruptcy, 
and also those betwixt the date of an order to sue and that 
of compliance therewith. Discussions in such cases, there- 
fore,and general propositions therein have no bearing upon 
cases liable like that in hand to important lapses of time be- 
twixt the stoppage of business and the commencement of 
suits having for their object to wind up the insolvent estate. 

As for the special statute of limitations which was under 
consideration in Scovill v. Thayer, it was sought to be ap- 
plied under circumstances that, no doubt, would have been 
fatal to the present contention; for the proceedings for a call 
were brought within the two years limited, and the subse- 
quent action at law within a competent time after the call. 
The analogy of that case would require that the Virginia 
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suit in equity should have been brought within three years of 
the stoppage, and the action at law against Hawkins, as well, 
within three years after the call; and under those circum- 
stances it is admitted that there would be no ground for a 
plea of the statute of limitations. 

How would Scovill v. Thayer have been decided if the 
petition applying for a call had been filed after two years 
from the appointment of the assignees? If the Court had 
decided such supposed petition to be within time, and that 
upon no ground peculiar to proceedings in bankruptcy, Sco- 
vill x. Thayer would be admitted to be an authority against 
us. As it is, its citation by Judge Pardee contains a sugges- 
tion that that learned lawyer, in the hurry of circuit work, 
may not have thoroughly considered the question before 
him. 

Glenn v. Semple, 80 Ala., 159. The Court cites (p. 163), as 
authorities for the position that the statutes runs from the 
call, a number of cases in which the time that had elapsed 
after an insolvency was not important, either because tliere 
was no insolvency or because the time was too brief. How- 
ever, it mentions Curry v. Woodward (53 Ala., 370), and calls 
attention to the circumstance that the language quoted 
above was a dictum and besides does not apply to the facts 
of this case, in which,as is said, there was no“ disbandment.” 
The Court adds: 


“ We cannot see that the cessation of business by the com- 
pany and the assignment of its assets can operate on any 
just principle to set in motion the statute of limitatiens in 
favor of stockholders. It is true that this state of facts may 
prove the necessity for calling in unpaid subscriptions for 
stock in order to liquidate any outstanding corporate liabili- 
ties, but in nosense is it tantamount to an actual assessment 
and call either by the directors or by a court of competent 
jurisdiction. The failure of the directors to make such as- 
sessinent and call is, as we have said, a failure to discharge 
their duty. They are the agents and representatives of the 
stockholders, and their dereliction of duty may be justly visited 
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upon their principals. As against the creditors of the com- 
pany who have created their debts upon the faith of these sub- 
scriptions for stock, the stockholders ought not to be per- 
mitted, in our judgment, to take advantage of this wrongful 
act—this misfeasance of their own agents. * * * ‘The 
practical operation of such a principle would be fraught 
with great ‘evils by affording a patent for the easy extin- 
guishment of corporate debts. All that could be requisite 
would be the making of a general assignment and the post 
ponement of suits against SLO kholders by protracted litiga 
tion in chancery for a period of six years. The present 
case, with its history of expensive litigation in all its varied 
and numerous forms, extending through so many years, is 
itselfan unanswerable refutation of the proposition contended 
for by the learned counsel! for the appellee.” 


How wide this language is of the mark is seen at once, 
upon reflecting that the company here having determined at 
an early period that the times were unpropitious for their 
enterprise, and being convinced that the wide-spread in- 
debtedness of the company required action tn court for its 
settlement, placed their affairs in the hands of trustees whose 
first business would plainly be to apply to equity for an ac- 
count and call; such trustees in the event having taken 
many—perhaps every—other step except that which was ab- 
solutely necessary to be first taken, and the creditors stand- 
ing listlessly by seeing their inaction, and in the end them- 
selves making no effort for more than twelve years to have 
that preliminary necessary step taken. After all this delay 
by the trustees and their cestui que trusts, when a stockholder 
asks protection against it,and invokes a reasonable principle 
of law for that purpose, the answer of a learned court is that 
the delay is attributable, upon the face of the record, to the 
class of which he is a member, and that success in their con- 
tention against such delay would afford a patent for the easy 
extinguishment of corporate debits; a“ patent” which, as may 
be suggested, would be all the more ohjectionahl if the trus- 
tees and creditors had waited for twenty-five years, and until 
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two-thirds of the subscribers had become insolvent, before 
applying for a call! 

Vanderwerken v. Glenn [Va. Ct. of appeals; cited here 
from 17 Washington Law Rep., 86], is another case in which, 


without discussing the question stated by Judge Brewer, as 
above, the court holds that the statute runs from the call. 

Glenn v. Busey, 5 Mackey, 233, went off upon the objec- 
tion that the plaintiff could not sue at common law in his 
own name 

Glenn v. Saxton, 68 Cal., 333, was decided against the 
plaintiff upon the objection that the suit was barred, con- 
ceding that the statute ran from the call. 

Glenn v. Springs, 26 Fed. Rep., 494 (N. C.), follows the 
decision in the present case below, citing The Western R. 
Co. v. Avery, 64 N. C., 491, as authority. That was also 
cited below in this case. There the company was a going 
concern at the time of the call. 

Glenn v. Macon, 32 Fed. Rep., 7, is another Louisiana 
ease, in which the former decision (22 Fed. Rep., 417, above) 
had been followed. 


To resume the citation of authorities on behalf of the 
present contention: 


In Ateheson R. R. Co. v. Burlingame Township, 36 Kansas, 
628, it appeared that a statute provided that whenever a 
highway crossing should be injured by excavations, €c., re- 
quired by a railroad, and such railroad company should fail 
for the space of 90 days to make the crossing good, the town- 
ship trustee should notify the county commissioners, who 
thereupon should appoint viewers to assess damages, and 
certify their action to the trustee, who, in turn, should de- 
mand payment thereof from the company, and, if it failed 
to pay, bring suit. 

The petition in the suit alleged that upon the 3d of June, 
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1884, the company had for 90 days failed to make a certain 
crossing good, and that thereupon the township trustee had 
notified the county commissioners, who had appointed view- 
ers, who, in turn, upon the 18th of June, 1884, had certified 
damages, which the trustee had demanded of the company, 
WC. 

The company answered, amongst other things, that the 
crossing had been constructed in 1869, and that the eause of 
action, therefore, had arisen at the expiration of 90 days after 
the 9th of March, 1876 (the date at which the statute 
authorizing the proceedings had been enacted), and there- 
upon it pleaded the statute of limitations. 

Demurrer by the plaintiff; demurrer overruled; trial 
August 25, 1885; verdict, &c., for the plaintiff; appeal. 

After remarking that the action had been brought fifteen 
years after the contruction of the railroad and eight after the 
enactment of the statute, the Supreme Court said : 


“On the one hand it is contended that the cause of action 
accrued within ninety days after the taking effect of the 
act; and on the other, that it did not accrue until the pro- 
ceedings were instituted by the township trustee, and de- 
mand for the damages assessed had been made by him. 
We think that the latter theory cannot be maintained. If 
it could, the township trustee might delay indefinitely the 
institution of the proceedings and the making of the ce- 
mand, which are essential to the maintenance of the action. 
The statute makes it the duty of that officer to take the 
preliminary step, and it both enjoins and implies prompt 
action on his part. On cases that had arisen before the pas- 
sage of the act, it was made his duty to institute proceed- 
ings at the end of ninety days from the taking effect of the 
act, and in cases that arise afterwards it is fair to say that 
he is required to act within a reasonable time after the cross- 
ing is injured, obstructed, or destroyed. The nature of the 
case is such that he ought to act with promptitude. The 
interest of the people whom he represents forbids delay. 
* * * Certainly there is nothing in the duty cast on the 
trustee, or in the act imposing it, which contemplates a 
great delay in perfecting the cause of action. To permit 
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along and indefinite postponement would tend to defeat 
the purpose of statutes of limitation, which are statutes of re- 
pose, founded on sound policy, and which should be so 
construed as to advance the policy they were designed to 
promote. 

“The period prescribed by the Legislature within which 
actions that are based on a statutory liability, as is the 
present one, are to be brought is three years after the cause 
of action accrues, and not afterward. The preliminary steps 
to the bi Inging of the action are to be taken by the town- 
ship, and these steps should be taken within a reasonable 
time after the injury occurs or after action is required of the 
trustee. What is a reasonable time is not always easily de- 
fined; but as diligence is required of the trustee, he certainly 
should have taken the steps essential to the bringing of the 
suit within the statutory period fixed for the bringing of 
such actions. There is as much reason for an early com- 
mencement of the initiatory proceedings as there is for the 
institution of the action itself. 

“The supreme court of Pennsylvania, in considering the 
effect of the statute of limitations, held that where a demand 
or a notice was necessary to found an action, upon the right 
of action would be extinguished if there was unnecessary 
delay in making the demand. Justice Thompson, in giving 
judgment, said: 

“*'To give effect tothe spirit of the statute the law some- 
times, in the absence of stipulation by the parties, fixes the 
time when the cause of action shall be taken to have accrued 
by the duty of diligence required of the party. Where the 
time for doing the act necessarily precedent to bringing the 
suit is ndefinite, it allows a reasonable time. When that 
reasonable time has elapsed the duty of diligence begins, 
and if this consists in the assertion of a legal right, then is 
the time from whence the statute should begin torun.’ (Mor- 
rison v. Mullin, 34 Pa. St., 12.) 

“In P.andC. R. Co. v. Byers, 32 Pa. St., 22, it was held that 
where a call was hecessary to preced » a suit for railroad sub- 
scription it must, by analogy to the operation of the statute 
of limitations, be made within the time fixed asa bar against 
such suit. In Codman v. Rogers, 27 Mass., 112, it was ruled 
that if a demand was essential to the maintenance of an 
action it might be made within a reasonable time, and that 
what is to be considered a reasonable time must depend upon 
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the circumstances of the case; but if no cause for delay is 
shown the demand should be made within the time limited 
for bringing the action, and is not in time afterwards. In 
Steele v. Steele, 25 Pa. St., 151, the effect of the claimant’s 
delay upon the starting of the statute of limitations was con- 
sidered, and it was there said that ‘a party cannot stop the 
running of the statute of limitations by his own negligence 
or by arrangements for his own convenience.’ The sam: 
doctrine was strongly sustained in Palmer v. Palmer, 36 
Mich., 487,in an action upon a promissory note, where a 
demand had not been made until after the statutory veriod 
of limitation had elapsed. In that case the court A 

“*Tf a creditor has the means at all times of making his 
cause of action perfect, it would be unjust and oppressive to 
hold that he could postpone indefinitely the time for enfore- 
ing his claim by failing to present it. He is really and, in 
fact, able at any time to bring an action when he can by his 
own act fix the time of payment, [It is no stretch of lan- 
guage to hold that a cause of action accrues, for the purpose 
of setting the statute in motion, as soon as the creditor, by 
his own act and in spite of the debtor, can make the demand 
payable.’ 

“The township by its own act could have perfected its 
cause of action regardless of the wish or action of the other 
party, and within the foregoing principles and the allega- 
tions of the answer the action was barred.” 


In the above case, therefore, an action might have been 
maintained to redress a certain injury if brought within a 
specified period after the taking of an ez officio inquisition, 
such inquisition, as regards the time of it, &c., being a mat- 
ter wholly within the powers of the person entitled to the 
redress. If no inquisition had been needed to create a cause 
of action, the action would have been barred under the ord)- 
nary statute of limitations after three years from the injury. 
The plaintiff brought its action within the specified period 
after the inquisition, but had neglected to take the inquisi- 
tion until more than three vears after it might first have 
done so. 

Inasmuch as the inquisition and demand were equivalent 
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to a call, it is evident that the decision that the statute of 
limitations ran from the time when the inquisition might 
tirst have been taken is in point here. The general principle 
involved, viz., that a cause of action subject to a condition 
precedent the performance of which is entirely in the power 
of the person who has such cause of action, 1s, for the pur- 
poses of the statute of limitations, to be regarded as an ab- 
solute cause of action, seems incontrovertible—in any case at 
least where no contract places such performance at the will 
of him who is entitled. 


In Chalfin v. Moore, 9 B. Mon., 496, ejectment had been 
brought in 1846 upon a title conferred by a sheriff’s deed 
executed in 1833, because of a sale made in 1823. There- 
upon, in reference to the statute of limitations, the Court 
held that inasmuch as the purchaser might have had a deed 
at any time since the latter date she was to be treated as if 
she had actually demanded and received one then. 

[n its opinion the Court referred (as presenting a striking 
analogy) to the rule that, although no cause of action for 
usury paid exists without a demand, yet unless demand be 
made within five years [the period prescribed in the Ken- 
tucky statute of limitations for bringing suits of that class] 
the suit itself will be barred: “ The reason is that although 
the cause of action does not accrue until demand made, yet 
as the claimant has it in his power to create the cause of 
action when he chooses, his failure to do so for five years is 
equivalent to a failure to sue for the same length of time 
on a cause of action that has actually accrued” (p. 498.) 


Pittsburg, &c., R. Co. v. Byers, 32 Pa. St., 22, cited in 
the above Kansas case, was assumpsit, brought April 16, 
1857, upon a subscription for stock made June 13, 1847; 
notice to pay having been given March 1, 1857. The Court 
adverted to the circumstance that by its charter the company 
was to begin to construct its road within five years, &c., as 
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indicating that the Legislature intended that the subscribers 
should not be indefinitely bound to answer calls, and says: 


“ Taking it for true, then, that the company could not sue 
until aiter demand and notice, were they at liberty to delay 
these beyond six years | the time limited in the Pennsylvania 
statute in suits upon that sort of debts], and then have a 
right to sue within six years thereafter? We think not 
* * * Judge Wilde’s observation [in Codman v. Rogers, 
10 Pick., 112] that there is the same reason for hastening the 
demand that there is for hastening the commencement of 
the action, is peculiarly applicable to a case like this, where 
the demand is held to be part of the remedy by action. 
« * * In Steele v. Steele, 1 Casey, 156, it was said, a 
party cannot stop the running of the statute of limitations 
by his own negligence. We hold thereupon that the com- 
pany were bound to demand payment of the subscription 
within six years from its date, or at least to call in an install- 
ment within that period.” 


Inasmuch as in the above case the court found in the con- 
text to the subscription evidence that the calls were not, as 
regards the time of making them, to be at the discretion of 
the company, it appears that it is authority upon the ques- 
tion of negligence after discretion has been put an end to by 


the company’s ceasing to do business. 


Morrison vs. Mullin, 34 Pa. St., 12, also cited as above, was 
assumpsit brought by a sheriff in March, 1845, upon a re- 
funding receipt given upon payment, April 12, 1823, of 
money by the plaintiff in settlement of an execution: the 
receipt being conditioned that “if it should, on a settlement 
of liens” upon the land which had been sold, be found that 
the party who received the money was not entitled, he would 
refund it in part or all. In April, 1839, in the course of a 
suit brought by a person interested in the liens above men- 
tioned (the executor of Woods), it was decreed, in effect, that 
the party who had given the receipt was not entitled to al] 
that he had received. Thereupon,in the principal case, the 
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Court held that as between the parties to the receipt, it had 
been the duty of the sheriff to become actor and procure a 
settlement of the rights in question, and that his relying 
upon the effect of the action brought by another party 
against himself for that purpose was done at his own risk. 
So that the sheriff was barred by the rule: 


“Where the time for doing an act necessarily precedent 
to bringing suit is indefinite, the law allows a reasonable 
time. When that reasonable time has elapsed the duty of 
diligence begins. And if this consists in the assertion of a 
legal right, then is the time when the statute should begin 
torun. That would be no reason for delaying its operation 
unless found in the nature or terms of the transaction. 
* * * In the case in hand it is obvious that to entitle 
the plaintiff to call for a return of the money, he was to 
become the actor and procure a settlement of the rights of 
distributees of the money made on the sale of the land. 
This is the place which he assumed to occupy with Morri- 
son. He did nothing toward it within six years, and we 
think that the application of the principles cited should 
bar him. He cannot excuse his want of diligence by the 
laggard pursuit of what he alleges was the same object by 
Wood's heirs in their suit against him, to which Morrison 
was no party and of which he had no notice. If he chose to 
indulge them for sixteen years it might be at his own ex- 
pense. With this the defendant had noconcern. He should 
within six years at least have had his right to sue settled, as 
was required in R. R. v. Byers and Codman v. Rogers. 
After that period Morrison or his representatives had a ful! 
right to claim that his promise lived no longer.” 


Keithler v. Foster, 22 Ohio, 27, was a civil action against 
a sheriff and his sureties in an official bond, brought Mareh, 
1868, for money received on execution July, 1855, demand 
having been made December, 1867. The statute of limita- 
tions barred such suits after ten vears. 

The Court quotes from Angell, Limit., sec. 96, and says: 
“Where no demand is shown to have been made within the 


statutory period for bringing the action for the purpose of 


setting tle statute in operation, a demand will be presumed 
at the expiration of that period, from which time the statute 
will begin to run.” 

This rule differs in detail from that above mentioned. 
The case, equally with others, concedes an application of the 
statute to the demand, but in the absence of evidence thereon 
presumes conclusively that this demand occurs at the close 
of the time limited by the statute, so that in that case 
the action would not have been barred until July, 1875. 
Where, as in the present case, the demand or call was nec- 
essarily matter of record in the course of a suit, it seems 
that such presumption as to demand could not arise in the ab- 
sence of a record thereof. 


Palmer v. Palmer, 36 Mich. 487, also cited in the Kan- 
sas case above, was an action upon a note dated October, 
1867, payable “ thirty days after demand,” which was made 
in May, 1874. From the context the court concluded that 
the parties had not intended that it should run for any con- 
siderable time, and said : 


“Tn Morrison v. Mullin, 34 Pa. St., 12, it was held that 
where demand was necessary to found an action upon, the 
demand was barred unless tnade in six years, and the right 
of action extinguished by the delay. 

“We cannot but think this to be sound doctrine. What- 
ever may have been the ancient prejudice against statutes of 
limitation, they are now regarded as just and entitled to be 
fairly construed. If a creditor hasthe means at all times of 
making his cause of action perfect, it would be unjust and 
oppressive to hold that he could postpone indefinitely the 
time of enforcing his claim by failing to present it. He is 
really and in fact able at any time to bring an action, when 
he can by his own act fix the time of payment. It is no 
stretcli of language to hold that a cause of action accrues, for 
the purpose of setting the statute In motion, as soon as the 
creditor by his own act and In spite of the debtor can make 
the demand payable. It may be otherwise, possibly, where 
delay is contemplated by the express terms of the contract, 
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and where a speedy demand would manifestly violate its in- 
tent.” 


Consideration of the above cases shows that neither one of 
them violates the rule that where call or demand is, by virtue 
of contract betwixt the parties, placed at the unlimited dis- 
cretion of the person entrusted therewith, the ordinary stat- 
ute of limitations does not apply to his delay in making de- 
mand. In the Dorsheimer case (just as in the presett case) 
the time which elapsed before the call was applied for was 
in regard to a right of call given, as is said in the Glen 
iron case, not by contract, but by the law. In the Kansas 
case it was delay in making a demand incident to a tort. 
In the Pennsylvania case, cited from 32 Pa. St., although 
the company was a going concern at the time of demand, 
the context showed that the transaction differed from or- 
dinary cases of going concerns inasmuch as a limit was 
placed upon the time for constructing the roud. In the 
second Pennsylvania, and the Kentucky, case the delay was 
given by a rule of law and not by contract; and so also in 
the Ohio case; whilst the context in the Michigan case 
makes that like the former of the two Pennsylvania cases. 

[In conclusion, it seems ‘proper to say that none of the 
cases which disregard the principles above laid down meet 
the reasoning upon which it is based. As has already been 
said, they simply ignore the distinction taken, and generally 
cite cases which establish the rule which is not questioned 
by those who contend for the exception under consideration. 

As for the suggestion that the cases cited from Pennsyl- 
vania, Ohio, and Michigan go upon equitable principles 
proper enough to courts which ignore the distinction be- 
twixt law and equity, but inadmissible at common law, the 
reply is that these cases proceed upon an application of the 
statute itself, and that there is no difference betwixt the con- 
struction placed upon statutes in equity, and that at com- 
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mon law (3 Black., 480), and that this rule is observed in 
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Pennsylvania is shown by Judge Sharswood’s note, 22 to p. 
61, of Book I of his edition of Blackstone. It may not be 
so certain that Codman v. Rogers, 10 Pick., 112, actually 
proceeded upon the equity of the statute, or upon principles 


peculiar to courts of equity. The general reasoning, how- 
ever, seems to be quite as pertinent for a court of law as for 
. ‘ 2 
a court of equity. ~~ cA Bas f 
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APPENDIX.. 


The North Carolina statute of limitations applicable here, 
“ according to the subject-matter of the action, and without 
regard to the form” (Code C. P., 1868, sec. 16) is as follows 
(Rev. Code, 1854, chap. 65, sec. 3): 

“All actions of * * * account, upon thecase; * * * 
debt upon any contract without specialty; * * * shall 
be commenced within the time and limitation by this 
chapter directed and not after—thatis, * * * within 
three years next after the cause of action accrued.” 


A later statute, first enacted in 1868, but not applicable to 
causes of action which accrued before the 18th of Augrst, 
1868, repeats the above provisions substantially (Code 1883, 
sec. 1505). 

Under either provision causes of action arising since the 
Ist of May, 1865, are not subject to any statute in suspen- 
sion of stututes of limitation (Cannon vs. Morris, 81 N. C., 


139). 


Some statutory provisions in Virginia, of more or less in- 
terest in connection with this action, are as follows (Code, 


1860): 


“The process to commence a suit shall be a writ com- 
manding the officer to whom it is directed to summon the 
defendant to answer the bill or action ” (p. 706, see. 5). 


“Tt shall be sufficient to serve any process against or no- 
tice to a corporation or its mayor, director, president, or 
other chief officer, or, in his absence from the county or cor- 
poration in which he resides, or in which is the principal 
office of the corporation against or to which the process or 
notice is, if it be a city or town, on the president of the coun- 
cil, or board of trustees, or, in his absence, on the recorder 
or any alderman or trustee; and if it be not a city or town, 
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Statement of Case. 


by the Legislature of Virginia on the 12th day of December, 1868, 
aye subject to the general laws touching corporations and chartered 
companies contained in the 56th and 57th chapters of the Code of Vir- 
ginia (1873) pp 535-554, and Record, p. 189. Its authorized capital 
stock was five millions of dollars (with the privilege of increase to 
ten millions), divided into shares of $100 each, on which two dollars 
per share were payable at the time of eubscription, and the balance 
as called for by the president and directors. Its name indicated that 


| The National Express and Transportation Company was chartered 
= 


a it was national in its objects and operations, and a national and 
| distinguished citizen, General Joseph E. Johnston, was the first cor- 
“ porator named in its charter, and its first and only president, until 
feo * near its collapse; and among its directors were well knewn represen- 


tatives of large capitalists and subscribers in the different States. 
The project was daring and ambitious, but its hopes were well 
founded, and with reasonably good management and faithful payment 


of their subscriptions by the stockholders as called for, should have 
been eminently successful.. Prominent capitalists and business men 
in Now York and Baltimore took the leading number of shares (New 
York, 12,032 shares, and Baltimore, 4,044 shares), and thence in 
precedence St. Louis, Mo. (3,270 shares), Richmond, Charbottesville, 
Lynchburg and Staunton, of Virginia (aggregating 8,790), Augusta 
and other cities of Georgia and New Orleans, the stock being distrib- 
uted through eight States and the District of Columbia (p. 78). 

The company had no capital except its subscriptions. A suflicient 
amount was paid in to commence business. Several calls and assess- 
ments were made by the president and board of directors, amounting 
in the whole to twenty per cent. of the subscriptions, a large part of 
which however was unpaid, and the company in consequence soot 
became involved in pecuniary embarrassments. Richmond was the 
legal site of its principal office, but Baltimore was the chief centre of 
its business, the main line of which extended from New York to 
New Orleans, with branch lines on either side into and through the 
adjacent States. A large amount of the capital paid in was neces- 
sarily expended in equipments distributed in numerous localities 
throughout the different States, which, as might have been expected, 
proved to be of little available value upon its failure. Meanwhile, it 
had contracted a large amount of indebtedneas all along the linea of 
its operations in New York, Pennsylvania, Maryland, the District of 
Columbia, Virginia, West Virginia, Tennessee, North Carolina, South 
‘Carolina, Georgia, Alabama, Ohio and other States. (Pp. 45-153.) 
This indebtedness, contracted upon the faith of the said subscriptions, 
was due for transportation of its express matter along the lines of the 
various railroads, for services rendered by its officers, agents and 
employees, and for money borrowed to carry on its business, which 
was made necessary by the default of the stockholders to pay the 
calls levied upon their subscriptions by tle president and board of 
directors. Perhaps upon so little paid in capital, no young company of 
the kind ever carried on such large and extensive operations, or 
enjoyed more brilliant prospects. The enterprise, however, was new, 
and was confided to inexperienced hands, and it encountered hostil- 
ities from rival companies; and from these and other causes, but 
chiefly from the failure to collect, when needed, a sufficient amount 
of the capital subscribed, by August, 1866, it found itself in such a 
paralyzed condition, that, in justice to its creditors, it soon thereafter, 
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to wit: on the 20th day of September, 1866, executed a general 
deed of assignment to trustees of all its assets in trust for the payment 
of all of its debts. The prospect, however, of realizing successful 
results from the enterprise was uot yet relinquished by the stock- 
holders. There were among them many honest and honorable, as 
well as good business men, who felt keenly the just reproach of 
having failed to pay their creditors on the one hand, and the appre- 
hension of a total loss and failure of the enterprise on the other. 
Thus it was that ata general meeting of the stockholders held in Rich- 
mond in October, 1866, after having inquired into the condition of 
the company, and approximately ascertained its indebtedness to be 
$273,000, the following important significant resolutions were passed : 

“1. That the stockholders see nothing to induce despair at the 
ultimate success of the enterprise. 

“2. That with a fund of subscribed stock yet untouched, in the 
hands of solvent stockholders, amounting to $3,000,000, of which 
less than one tenth will discharge all of our liabilities, and less than 
one-fifth will enable the company to proceed prosperously with its 
operations, insolvency. is absurd, and failure to succeed wholly un- 
necessary. | 

“3. That to pay the debts and resuscitate the credit of the com- 
pany is the first duty and purpose of the stookholders, to. which end 
every shareholder is already pledged and bound by law to the full 
extent of the stock owned or subscribed by him. 

“4. That this meeting being satisfied that tAurty per cent. of the 
stock already subscribed will suffice to pay the debts and prosecute 
the business of the company successfally, would now, if it possessed 
the legal power, reduce the stock to three-tenths of the original 
amount. 

“5, That in addition to the requisitions heretofore made, amount- 
ing to twenty per cent., the president and directors be instructed 
forthwith to make an additional assessment of ten per cent. upon 
the stockholders, and proceed without delay to enforce payment of 
all dues. 

“6. That the operations of the company be suspended until the 
stockholders shall have responded to the requisitions upon them to 
supply a fund sufficient to _pay the debts, and extend the business 
without further embarassment. 

“7. That the creditors have in the obligation, willingness and 
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ability of the stockholders to pay, with honorable promptitude, the 
debts respectively due, the amplest security therefor. They are 
respectfully appealed to to forbear such proceedings as can only tend 
to delay, embarass and injure the company without in anywise hasten- 
ing that result of speedy liquidation which the stockholders desire 
and aim at not less earnestly than themselves. 

“8. That the stockholders now present address theinselves with 
confidence to their fellow-stockholders, urgently, but most respect- 
fully, reminding them that they cannot and ought not to seek to evade 
responsibility for the debts already incurred, and that in justice to all 
concerned the commercial enterprise on which we entered, so needful 
as it is to the business of the country, and of which we esteem the 
future success already assured, cannot be abandoned without emi- 
nent discredit. ‘They therefore trust that each stockholder, for his 
own sake, and for the sake of the company, will respond promptly 
and fully to the calls made upon him ”—pp. 96-98. 

And these resolutions, together with a flattering statement of the 
condition of the company, tending to show that “insolvency is absurd 
and failure to succeed wholly unnecessary,” were cansed to be pub 
lished in the Richmond WhAzy newspaper of October 31st, 1866—>p. 
81, p. 94. And among the officers elected were three .prominent 
vitizens and stockholders, of Baltimore, namely: Wm. H. Perot, as 
president of the company, and E. J. Foley and Wm. Devries as 
directors. 

Unfortunately, however, these strong convictions of plain legal 
and moral duty, and instinctive suggestions of honesty and honor 
so elaborately proclaimed to the world in pledge of prompt pay- 
ment of the debts contracted upon the faith of the binding sub 
scriptions to the stock, and upon which the creditors were im 
plored still more indulgently to rely, as they had already too long 
relied in vain, turned out to be the bubbles of a moment, bright to 
the eye, but delusive in the grasp. The resolutions were but the 


mockery of lofty protestations and promises unfulfilled, added to 
accumulated injustice, hardship and wrong. 


Nothing further was ever done by the stockholders, or by the com- 
pany, or its officers, the president and directors, to pay any debt what- 
ever of the company. On the contrary, every possible obstacle was 
thereafter thrown into the way of the creditors everywhere, alike by 
the stockholders and by the officers of the company, and until lately 
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by the trustees in the said deed of assignment, to oppose and obstruct 
the collection of their debts. [Pp. 15-16, 180-181. 

The company abandoned its business in November, 1866, and one 
of the pleas of the defendants, Williams & Brother, in the present 
action, is, that its affairs went into the hands of a receiver, and con- 
tinued in his bands until within a few days of the date of the decree 
of the Chancery Oourt of Richmond under which the present action 
was brought. But the said defendant stockholders nowhere pretend 
in any plea that they, or their co stockholders have at any time, or in 
any part, or to anybody, ever fulfilled, or offered to fulfil, their said 
several high-sounding promises of honesty and honor, to pay their 
unpaid subseriptions in satisfaction of the debts contracted upon the 
faith of the solvency and integrity of the subscribers, or that they 
have done anything else even looking towards an intention to dis- 
charge the grave, legal and moral duty, the obligations of which they 
s0 publicly and pompously paraded their purpose to perform, under 
an acknowledged penalty ot ‘Eminent Diseredit” for failure of 
performance. 

Undoubtedly, the honest and honorable stockholders in Baltimore 
and elsewhere, in thus, by solemn resolutions, pledging themselves to 
pay the just debts which had been so trustfally contracted upon the 
good faith of their subscriptions, did not transcend the obligations 
which had already been imposed upon them by the terms of their 
contract and by the plain principles of equity and justice which the 
courts are competent to enforce and are in the daily employment of 
enforcing. 

In the familiar and otten cited case of Alden ve. Milwaukee Bank 
Company, 13 Wisconsin, 61, the Supreme Court of that State 
says: 

“Tt would be much against reason and common justice, if the 
stockholders of an incorporated company, like the principal defend- 
ant of this action, after having paid in the amount of their stock 
subscriptions according to the requirements of this charter” (in thie 
case, $2 per share of $100), “should be permitted afterwards, and 
without first discharging the liabilities of such company to the extent 
of such subscriptions, to withdraw their stock and leave its creditors 
unsatisfied. It would be equally contrary to the plainest principles of 
law and equity, as well as common sense, after baving subscribed the 
requisite amount of stock to give the corporation a legal existence, 
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though the same should remain in whole or in part unpaid, and after 
having organized it, to allow them through their own or the willful 
neglect and dishonest practices of its officers, to refuse to pay in so 
much of such unpaid stocks as may be necessary to discharge the fair 
and just debts due from the company, and which have been con- 
tracted on the foundation of such subscription and organization. 
The stockholders being in general free from personal responsibility, 
the capital stock constitutes the sole fand to which creditors look for 
the liquidation of their demands. It is the basis of the credit which 


is extended to the corporation by the public, and a substitute for the 
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individual liability which exists in other cases. 

‘So far as creditors are concerned, it is regarded in the Jaw asa 
trust fund, pledged for the payments of the debts of the corporation. 
Until they are paid the stockholders are postponed; they are only 
entitled to that which remains after the claims of the creditors are 
exhausted. This is as true of the unpaid shares snbscribed, or bal- 
ance due thereon, as of the amount ‘which has actually, been paid in. 
Such unpaid shares or balances are as much a part of tlie capital stock 
48 the suis which have already heen realized thereon. Aside from 
the funds on hand, they often constitute the only resource of the 
company. ‘They are debts due to it, the payment of which can be 
enforced by its officers. The delinquent subseribers are its debtors, 
and the directors are clothed with authority to compel them to pay. 
When the company is indebted and other means of meeting its liabil- 
ities are exhausted, the exercise of this authority becomes a duty 
which they are under the highest moral obligation to perform. 
Creditors are supposed to have trusted as well to such unpaid 
subscriptions and to tne fair and faithful exercise of such compulsory 
power for their payment, as to the funds actually paid in, and when 
it becomes necessary to their security or satisfaction, they have a legal 
right, either by the voluntary action of the proper officers or through 
the aid of the courts of the country, to such exercise of it. If, there- 
fore, by the wilful or stubborn inaction of the directors or stock- 
holders the company fails to meet its obligations and perform its 
duties, a court of equity will, on a proper application, afford the 
requisite relief. The following authorities cited by the counsel for 
the appellant clearly establish that, at the common law and without 
any statutory authority for that purpose and as a sort of distinct 
exercise of equitable jurisprudence, courts of chancery will grant 
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relief in such cases. They are: Spear vs. Grant, 16 Mass.,9; Vose 
vs. Grant, 15 id., 505; Wood vs. Dummer, 3 Mason. 308; Ward vs. 
Griswoldwille Man. Co., 16 Conn., 593; Mann vs. Pentz, 3 Comst., 
415; Nathan vs. Whitlock, 9 Paige, 152; Henry vs. V. & A. R. R. 
Co., 17 Ohio, 187; and Ogilvie vs. Know Ins. Co., 22 How. (U. 8.), 
380. These authorities also sustain the general principle above 
stated. 

In Upton vs. Hansbrough, 3 Bissell C. C. R. 425, the court in re- 
ferring to the above case, said: “In Adler vs. Milwaukee Bank Com- 
pany, 13 Wisconsin, 61, Dixoy, Ch. J., in diseussing the liability 
of stockholders to pay for their stock upon call of the direc- 
tors, says when the company is indebted ‘this duty of the directors 
to make the call is one of the highest of moral obligations,’ and 
further, ‘¢f by the wilful or stubborn inaction of the directors or 
stockholders the compuny jails to meet its obligations and perform 
its duties (to make assessment), @ court of equity will, on a@ proper 
application, afford the requisite relief. It is not within the inge- 
nuity of man to devise a scheme that wi'l enable insolvent debtors, 
and persons indebted to them, to withhold from the creditors of 
such insolvents the assets which in equity and good conscience should 
be applied to the payinent of such creditors. Courts of equity, by 
virtue of their inherent jurisdiction over trusts and frauds, will en- 
force the proper application of the capital stock of an insolvent cor- 
poration to the payment of its debts.” 

And in Upton vs. Tribilcock, 1 Otto (91 U.S. R.) 47, the Supreme 
Court of the United States said: “ The capital stock of a moneyed 
corporation is a fund for the payment of its debts. It is a trust fund 
of which the directors are the trustees. It is a trust to be managed 
for the benefit of its shareholders during its life, and for the benefit of 
its creditors in the event of its dissolution. This duty is a sacred 
one, and cannot be disregarded. Its violation will not be undertaken 
by any just-minded man, and will not be permitted by the courts.” 
And see the recent and extraordinary case in the same high court, of 
the County of Morgan vs. Allen, 103 U. S. R. (1880), p. 508. The 
learned Court of Appeals of Maryland, as will hereinafter appear, has 
approved and illustrated the same plain principles of common sense, 
equity and justice. 

With a full knowledge and recognition of these principles, and 
admitting them to be embodied in the terms of their contracts of sub- 
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scription, it has been seen that so far from fulfilling their acknowl- 
edged obligations, the stockholders have ever since repudiated and 
failed to meet the conceded requirements of good faith and fair 
dealing among men. 

As above indicated, the collapse of the company was complete. 
There was, of course, a race of diligence among local creditors by 
attachments and otherwise to rescue something of the debris of the 
scattered and worthless asset: in the way of a few horses and wagons 
and oflice furniture, here and there, bought at greenback prices soon 
after the war in the full inflation of the currency, and distributed 
over thousands of miles and amidst hundreds of places, and in the 
hands of unpaid employees and agents, or abandoned, stolen or lost. 

Illustrations of the practical worthlessness of the scattered assets 
will be seen in the fact, that on the very day that the company 
executed a general deed of assignment of all its property in trust for 
the payment of its debts, it voluntarily suffered judgments in Rich- 
mond in favor of its counsel for professional services rendered in its 
difficulties, upon which executions were returned only partially satis- 
fied (pp. 53, 54, 55); and in the further fact, that the State tax upon 
its business during the brief period of its operations in 1866 was col- 
lected by enforcing a special statutory liability upon a stockholder 
resident in Richmond. Anderson vs. Commonwealth, 18th Grat. 295: 
and it is observable that the Supreme Court of the State remarked 
(p. 299) as a reason justifying the harsh statute, that such companies 
“do business by means of railroads and steamboats belonging to 
others, having very little visible property of their own.” 

In this general condition of things the chief creditors naturally 
found themselves much embarrassed, and difticulties arose on every 
hand as to the proper mode of procedure to realize their debts. The 
company was a Virginia corporation and all of the debts it had con- 
tracted were due and payable by it in Virginia, where alone it had 
any legal existence, and according to whose laws payment could most 
properly be enforced. On the other hand, all of the debts contracted 
to it were due to it in Virginia, and notably the unpaid stock sub- 
scriptions, and all of its assets, wherever situated, constituted a trust 
fund for the paynient of its debts. 

But the debts were due to many and different citizens in eight 
or ten States, and the subscriptions were made by different citizens 
in equally as many States, and the unpaid subscriptions constituted 
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the only fund for the payment of the debts, wherever it might be 


_ diversely scattered in distinct and distant localities in the hands of 


stockholders. The case was extraordinary, if not anomaloua. 
What was to be done? 

In the first piace different opinions arose as to the validity and 
construction of the general deed of assignment, and meanwhile 
suits by stockholders and by creditors were instituted in the 
different States of New York, Maryland, and Virginia with various 
and different slleged objects, and between various and different 
parties, all of which, however, in one way or another, sought to 
prevent or to realize the payment of the debts out of the unpaid 
subscriptions, and in all of which, by this or by that pretense, the 
stockholders have thus far managed to evade liability. In New 
York an injunction (pp. 180, 181) obtained upon a stockholders’ 
bill in 1866 still restrains the collection of the subscriptions in that 
State, and its dissolution will depend upon the validity of the pro- 
ceedings in Virginia, out of which the present action arose, and 
which were designed and so framed as at once to supersede, in 
effect, all other proceedings seeking collection of the unpaid sub- 
scriptions and to remove the obstructions thrown up by the stock- 
holders to defeat that end 

In Baltimore and Ohio Railroad Co. vs. Glenn and others, 28 Md., 
p. 287, this learned court had occasion to consider the nature of 
this company and the validity of its genera! deed of assignment 
for the benefit of its creditors. The result of the decision in that 
case was to establish the validity of the deed and to set aside the 
order appointing a receiver. The leading object of that suit was 
thus defeated. It does not appear to have been further prosecuted, 
and it is understood that the papers in the case were lost. 

The special attempts of certain of the creditors in this State and 
elzewhere to realize their rights against the company were pro- 
ceedings against certain of the stockholders to recover the whole 
amount of their unpaid subscriptions. 

The suit out of which the present action arose was designed to 
enforce, in one suit, a settlement of all the debts of the company, 
according to the preferences in the deed of trust, bya pro rata 
assessment upon all of its stockholders. The stockholders in. dif- 
ferent States were beyond the reach of process, but the company 
and the trust fund were within the jurisdiction, and that was 
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enough, it was thought, to prevent the defeat of equity and justice, 
and the further triumph of wrong. 

It was a creditors’ bill brought in the Chancery Court of the cits 
of Richmond, Virginia, by the late W. W. Glenn, against the said 
National Express and ‘Transportation Company, its president and 
directors, and the trustees in the said deed of trust, to obtain in Vir- 
ginia, the State under the laws of which said company was incor- 
porated, and in which the said deed had been exeeuted, deliv- 
ered and recorded, a judicial constraction of the character and 
legal effect of the said deed: to ascertain the amount ot the indebted 
ness of the corporation, and to require such an assessment to tye 
made upon all unpaid subscriptions to the capital stock, as might 
be necessary and proper for the payvinent of the said indebted 
ness, and generally to facilitate and secure an execution of the 
trusts of the said deed. (See bill, Rec. pp. 3-10, and amended 
bill, pp- 14, 18, and tor the deed see pp. 11-13.) 

The orignal bill was filed in December, 1871 (p. 3), but the 
cause was not regularly matured for hearing until October, 1879 
a circumstance, however of no importance whatever (as will here- 
inafter be seen), and the pendency ot proceedings elsewhere will 
sufficiently explain the .absence of activity in its prosecution unti! 
the inefficiency of those proceedings was made manifest. 

Jurisdiction was duly acquired over the defendants by service of 
process according to law; as to the defendant company (in the 
absence of its presdent, William H. Perot,) by service alike upon 
M. B. Poiteaux, cashier, and upon Joseph R. Anderson, one of 
the directore, resident in the city of Richmond (pp. 32, 33); and 
also alternately by an order of publication and posting (page 35), 
as prescribed by statute (see Virginia Code of 1873, ch. 166, $3 7 
i1 and 12), as to Joseph R. Anderson and Lorenzo Norvell, direc 
tors (pp. 80, 81, 99), by personal service of process (page 32, page 
33), and as to the president and the non-resident directors, and 
the surviving trustees, Hoge and Kelly (also non-resident), by 
order of publication and posting. (Page 33., page 35.) At Sep 
tember Rules Poiteaux filed an answer (pp. 33, 34), and at the 
same Rules (p. 35 ), the original and amended and supplemental bills 
were taken for confessed as to all of the defendants, except Poiteaux, 
and was set for hearing as to all parties. On the 6th of October, 
1879, by leave of court Anderson filed an answer, and the cause 
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having been regularly matured and set for hearing, and the bills 
having been taken for confessed as stated, the honorable court entered 
a decree ( p. 36 ) directing one of its commissioners to report: 

“1. An account of the debts due by said defendant, the National 
Express and Transportation Company, and the priorities thereof, if 
any. 

“2 An account of the assets of said defendant company.” 

Atter due publication of the time and place of taking these ac- 
counts, Commissioner Kean commenced the performance of his du- 
ties on November 8th, 1879, and was laboriously engaged from time 
to time in executing the decree until 19th day of June, 1880, when 
his report was filed. ( Pages 42-154.) During the same term Hoge 
and Kelly, surviving trustees, tendered their answers to be filed, 
but they were not filed until the next term, when they were filed nunc 
pro tune. ( Page 155.) 

The report above ‘mentioned was an elaborate and voluminous 
report made by an intelligent master commissioner of the court, and 
it showed numerous debts and a large aggregate indebtedness, but 
not greater in number or larger in amount than might well have been 
expected in the case of an experimental corporation ( without paid up 
capital ) of a character national in its business as well as its name, 
extending its operations along continuous and branching lines through 
many States—trom New York to New Orleans—and necessarily 
employing and contracting to pay the numerous railroads over which 
its business was done, and an army of officers, agents, clerks, laborers 
and other employees, and in addition, loans of money received to 
carry on its business. 

The railroad companies north of Philadelphia do not seem to have 
given the company much credit, and therefore had no claims; but, 
commencing at Philadelphia, the debts of the company of every 
description were left unpaid ( as were numerous small debts in New 
York ), and many were reported asdue. The Vhiladelphia, Wilming- 
ton and Baltimore Railroad Company ( pp. 41-48), the Baltimore 
and Ohio Railroad Company ( p. 88 ), the Bank of Commerce, Balti. 
more ( p. 39), and the estate ot W. W. Glenn( p. 45), whose claims 
are reported by the commissioner as established by documentary and 
oral evidence and the books of the company (which were before him) 
are prominent creditors for services rendered or money lent. In an 
account of such a multitude and variety of claims, proofs of each 
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and ever’ claim as they appeared on the books of the company or 
otherwise, were not and eould not be returned, nor was it usual or 
necessary. [Dut sufficient appears to show that a careful inquiry wae 
made into the whole and every part of the indebtedness, and that the 
commissioner faithfully executed his duties. The largest claim 
reported as established is that of Bash, trustee (p. 46) which like the 
rest stood upon the books of the company and other evidence. 

On the 10th of July, 1880, the cause was centinued until the next 
(October) term (p. 154). The said report, filed in the clerk’s office, 
was open to all just exceptions. No exceptions were filed. Ten days 
is the required time for such a report to lie before eontirmation, Code, 
ch. 171, sec. i0. When nearly six months had expired, and there 
still being no exceptions filed, the case came on to be finally heard 
and on the 14th day of December, 1880, the court delivered an elab- 
orate opinion upon the questions involved and entered a decree in 
accordance therewith (pp. 192-198 and pp. 155-174). In substance 
the court established the validity of the deed in aceordance with the 
decision of this learned court in the above case of Baltimore & Ohio 
Ratlroad Company vs. Glenn, 28 Md., 287, construed the effect of the 
deed to be to convey and assign to the trustees, for the benefit of the 
creditors, all of the property, assets and credits of the said cor- 
poration, including the right to receive the unpaid subscriptions to 
the capital stock, but not the right to levy assessments upon the 
same, that being a franchise vested in the president and directors, and 
not passing by the deed; confirmed the report of the said commission- 
er in respect to the debts of the corporation, and as to the amount 
of the call or assessment which should be made upon the unpaid sub- 
scriptions, and it appearing that the president and directors had long 
failed in their duty to make the necessary call and assessment for the 
payment of the debts, the court iteelf performed that duty in its 
decree by making a cal! and assessment of thirty per cent. upon the 
unpaid subscriptions which it had thus judicially ascertained to be 
necessary and proper for the execution of the trusts of the said deed ; 
and for the more efficient administration of the said trusts, it removed 
the surviving trustees in the said deed, and substituted in their etead 
John Glenn, of Baltimore, the appellant in this case, who was clothed 
with all the powers, and charged with all the duties of the original 
trustees in said deed, and who duly qualified by giving bend with 
approved security, as required, in the penalty of $100,000 (p. 198). 
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In Balt. & Ohio BR. R. Co., vs. Glenn, supra, thia learned court 
had considered the deed to be a general deed of assignment, convey- 
ing all of the property and effects of the company for the payment of 
its debts, and so regarding it, had held it to be valid and effectual for 
the accomplishment of its objects. The Chancery Court of Richmond, 
in its said decree, held the same view of the deed, and only in addi- 
tion did what was necessary and proper to effectuate the accomplish- 
ment of its objects. The present snit was brought to recover the 
amount of thirty per cent. on the unpaid subscriptions of the defend- 
ants, Williams & Brother, who are stockholders in the said corpora- 
tion, and are indebted to the said corporation to the amount of their 
unpaid subscriptions. And this is a plain statement of the appellant’s 
case. The declaration sets forth in substance the above facts. 


DEFENCES PLEADED. 


The defences pleaded are all of a technical character and do not 
reach the merits and justice of the claim. They consist of pleas of 
limitation and alleged want of parties to the Virginia suit and the 
pendency of other suits. It is not denied that the defendants are 
stockholders to the amount charged, and it is not claimed that they 
have ever paid their subscription. The same is therefore due unless 
it has been barred by some statute of limitation; and the corporation 
having made a voluntary assignment of the same in trust for the pay- 
ment of its debts, the unpaid part of the said subscription is due to 
the trustee in the deed, unleas it has been so barred. The debts of 
the company toa large amount beyond question still remain unpaid, 
and in justice, the trustee is entitled to receive the trust assets for 
their payment. 3 

In the State in which the cotmpany was incorporated and alone has 
existence: in which the deed of trust was delivered and recorded, and 
by whose laws its validity, construction and effect are determined; in 
which alike the debts due by the company and the debts due to the 
company are payable;—a court of competent jurisdiction has con- 
strned the deed, has ascertained the debts due by the company and 
the anount of the trust money in the hands of the stockholders re- 
quired for their payment; has judicially determined the necessity, 
propriety and amount of an assessment upon that trust fund, and 


l4 


because of the continued failure of duty on the part of the agents of 
the holders of that fund to make an assessinent has itself made the 
required assessment in furtherance of the execution of the trusts of 
said deed and in effectuation of justice, and has substitated and sup- 
plied a hand to collect and bring in the needed trust money to be 
administered under its judicial supervision and direction in faithful 
fulfillment of the honest intentions of the company in making the 
deed. The case of the appellant, therefore, now before this honorable 
court, has every consideration of reason, equity and justice to com 
mend it to favorable attention. 

The fund sought to be realized is a trust fund in the hands of the 
defendants, dedicated, not only by the law, but by their own deed of 
trust, to the payment of debts contracted upon faith of the said fund, 
and the struggle on their part is to get rid of the demand by technica! 
pleas in evasion of a plain legal and moral duty. 

Undoubtedly, unless the demand is barred by lapse of time, the 
plaintiff is entitled to recover, if the creditors have pursued the right 
remedy in putting him forward to collect their trust money for the 
payment of their debts. 

Taking up the defences rather in logical than in numerical order, 
we propose to consider first the several pleas of the Statute of Limita- 
tions. 

[. Plea number 5 alleges that the debts in the declaration men- 
tioned, for the payment of which said alleged decree of the Chancery 
Oourt of the city of Richmond, Virginia, was passed, did not accrue 
within three years before the institution of this suit; and in this con- 
nection it will be convenient to consider also plea number 6 to the 
effect that the said debts did not accrue within twelve years before 
the institution of this sait. To both of these pleas the plaintiff de 
murred. 

The answer to these pleas is (1), that this is not an action against 
the corporation to recover the said debts, but if it were, being based 
on the decree of a court of competent jurisdiction in the State of 
Virginia, nul tvel record would be the only plea (other than frand in 
the procurement, or want of jurisdiction) open to the defence, and 
neither »z/ debet nor the Statute of Limitations, nor any other plea 
affecting the original merits, would be admissible. Alls vs. Duryee, 
7 Cr., 481; 13 Pet., 312; 18 How., 404. 

And the said decree establishing the said debts being against the 
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corporation, if the present action were a proceeding in Maryland by 
the creditors against the corporation and the stockholders to establish 
their debts against the corporation with the view of reaching the 
whole unpaid subscriptions in the hands of the stockholders, the 
Virginia. decree against the corporation would be binding upon the 
stockholders. The stockholders compose the corporation and are rep- 
resented by it, and are of necessity bound by the proceedinze to 
which it is a party in any court of competent jurisdiction in which 
the corporation has been duly served with process. This is elementary 
law and need not be here further considered. But in a subsequent 
part of this arguinent on the subject of necessary parties to the chan- 
cery suit in Richmond, the position will be tully illustrated and 
enforced. 

2. A further answer to the pleas is that the debts due by the cor- 
poration are due by it in Virginia, where it was chartered and 
where alone is its domicil and legal existence, and are properly 
enforceable by the laws of Virginia, and that it is well settled by 
the laws of Virginia that in the case of a claim secured bya 
mortgage although the remedy by an action at law for the 
claim may be barred by the Statute of Limitations, the remedy 
under the mortgage will not be affected by any lapse of time short 
of the period sufficient to raise the presumption of payment. Smith 
vs. Washington City &c. Rk. R. Co., 33 Grat. 617. That was a case 
like the present in which a corporation had given a deed of truet on 
its property to secure certain indebtedness, and a simple contract debt, 
which in an action at law would have been barred in five years, was 
held to be a valid claim against the trust fund many years after that 
bar would have applied. See particularly 619-621 where many 
authorities are collected. Accordingly the Chancery Court of the 
City of Richmond was clearly right in holding that the debts of this 
corporation were valid as to the trust fund conveyed by the said cor- 
poration in the said deed of trust for their payment, and if the cor- 
poration had appeared and pleaded. limitations, the result must 
obviously have been the same. 

3. But a complete and conclusive answer to the pleas is, that this 
is not an action by the creditors to establish their debts, but an action 
by the trustee in the deed of trust to recover a debt which is due 
to him under the terms of the said deed; and that a court of compe- 
tent jurisdiction in the State, where the deed was made and has been 
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construed, has judicially ascertained that it was necessary and proper 
that a certain portion of the debts due to the corporation should be 
collected under the terms of the deed authorizing and empowering the 
trustee to make such collection; and that neither the regularity 
nor the propriety ot the proceedings in that suit can he made the 
subject of inguiry in this eollateral action. The president and 
board of directors constituted the proper body to make the call and 
assessment upon the unpaid subscriptions; and a call made by them 
would be conclusive against the stockholders by the very terms of the 
charter of the corporation as well as by the general principles of law. 
The learned Chancery Court of Richmond only performed the duty 
which the official body had failed to perform; and the call and assessment 
having thus been made by competent authority, is binding and con 
clusive upon the stockholders everywhere in respect alike to the ne 
cessity and the amount of the call. This position also will be here 
inafter enforced and illustrated. It is sufficient here to refer to the 
case of /fall va, U. 8. Lns. Co., 5 Gill, p. 484, as containing as well 
the principles as a striking example of the rule followed by the Ghan- 
cery Court. Upon the whole it is submitted to be clear that the de- 
murrers to plea No. 5 and to plea No. 6 should have been sustained. 
notice is plea No. 4 which is 


? 
; 


[T. The next plea which we shal! 
that the alleged cause of action did not acerne within three years be- 
for the institution of this suit, which plea the plaintiff traversed : and 
in this connection it will be convenient also to consider plea No. 7, 
which seems to be the same in substance as plea No. 4, to which plea 
No. 7, plaintiff demurred. The same question is thus presented in 
two ways. 

This question depends upon the terms of the charter ofthe company 
by which the rights and obligations of the contracts of subscription to 
the capital stock are determined. In Virginia there are general stat- 
utes touching private corporations and chartered companies, subject to 
which all charters are granted. Code of 1873, ch. 56 and ch. 57. By 
§ 2, of ch. 57, it is provided that “upon every subscription for shares 
in a joint stock company,” like the present, “there shall be paid upon 
each share two dollars at the time of subscribing, and the regidue 
thereof as required by the president and directors ;” and it is provided 
that the sums payable at the time of subscription shall be paid to 
commissioners authorized under the statute. By § 22 the two dollars 
pershare collected by commissioners at the‘time of receiving the sub- 
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scription are directed to be paid to such persons as the president and 
directors may require, and in case of failure so to pay, the company 
may recover the same against the commissioners by warrant, action or 
motion in lieu of an action. By § 23 it is provided, “that if the 
money which any stockholder has to pay upon his shares, be not paid, 
as required by the president and directors, the same, with interest 
thereon, may be recovered by warrant, action or motion as aforesaid ; 
orsuch shares may, after notice in a newspaper for one monthof the time 
and place of sale, be sold at public auction for ready money, and 
transferred to the purchaser;” and by § 26 it is provided, that “no stock 
shall be assigned on the books without consent of the company, until 
all tie money which has become payable thereon shall havebeen paid: 
and on any assignment the assignee and assignor shall each be liable 
for any instalments which may have or which may thereafter acerne, 
and may be proceeded against in the manner before provided. ” 

From these provisions it appears that the only money which the 
stockholder is required to pay at the time of subscribing is two dollars 
per share of his subscription, and that he is liable to pay the balance 
($98 on each share) only as he may be required by the president and 
directors ; that is to say, at euch time or times and in such instalments 
and at such places as may be determined by the officers of the corpor- 
ation just named. And it is clear, that until a call or requirement is 
made by the president and directore, there is no more liability on his 
part to be sued for his unpaid subscriptions than there is a liability on 
his part to a sale of his stock, or right on the part of the president and 
directors or the company to make a sale of his stock before euch cal] 
is made. There is no default on his part until he has been called 
upon to pay and bas failed or refused. It is only apun the coneur- 
rence of these two things; (1) a requirement by the president and 
directors to pay an instalment, and (2) failure on his part to pay the 
sum required at the time and place required, that any liabirity to snit 
or right of action or remedy is given for the deferred portion of the 
subscription. Banet vs. The Alton de, R. hk. Co., 13 Lil, 404, 518, 
514; Spangler vs. Ind. & lil. R. R. Co., 21 Mii, 276; Devendorf vs 
Beardsley, 23 Barb., 656; Morawetz on Private Corporations, § 251. 
Such terins of credit and the contingency of never being called upon 
to pay the larger part of his subscription at all (which may well be the 
case if prosperity attend the enterprise) obviously enter into consider- 
ation and constitute important elements in the inducement to make 
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the subscription, aud a company is thus enabled, upon asmall advance 
of ready capital, to get subscribers and commence business, while the 
public isinduced to give credit to the concern upon the faith of those 
subscriptions and the liability of calls for them at any time they may 
be needed to pay debts contracted by the concern. 

It is next to be observed that this power to call in these deferred 
instalments is vested by the statute not in the company, but in the 
president and directors, the official agents of the company. And this 
distinction is important to be taken and remembered. For such 
power, being in its nature a trust to be exercised for the benefit alike 
of the stockholders and creditors of the company, and indeed for all 
the purposes of carrying on the business of the corporation, and re- 
quiring in its exercise jadgment and discretion, cannot be delegated, 
and being an express statutory power, it is not merely an incident of 
the cflicial agency composed of the president and directors, but con- 
stitutes a substantive and integral part of official functions and duties: 
a power, indeed, essential to the objects of corporation, the successful 
operation of its business and the ends of justice in the payment of its 
debts. It is the fundamental moving power of the ‘machine, the 
power of supplying fuel to the engine, and must co-exist with the 
existence of the collective office of the corporate administration until 
the power exhausts itself by complete execution, and there remains 
nothing of the reserved fund upon which it is to operate. 

That this statutory power, in the nature of a trust, thus conferred 
upon a selected body of governing agents, cannot be exercised except 
by that body itself, and cannot be parted with or delegated is well 
established. Angell and Ames on Corporations, sec. 279; Silver 
Hook Road vs. Ray Greene, 12 R. 1., pp. 164-165 (1880); Tanner's Mut. 
Ins. Co. vs. Chase, 56 N. Hamp. (1877), pp. 345-6, and numerous 
eases there cited; and Pike vs. Shore Line, 68 Maine, 445 (1879) and 
see Morawetz on Private Corp., sec. 281 and notes 1 and 2. 

This power, as the record shows, was exercised four times by the 
president and directors of the company, a call being made at each 
time for an instalment of five per cent. of the unpaid subscriptions. 
Had these calls been promptly paid, it is probable that the company 
mi zht have overcome its financial embarassments, and no further calls 
might have become necessary, but, in point of fact, they were not paid, 
except partially, aud in point of fact also, the company being embar- 
assed, executed, as we have seen, on the 20th of een 1866, a 
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general deed of assignment to trustees of all of its property rights 
and credits in trust for the payment of all of its debts. This deed 
was construed by the Chancery Court of the city of Richmond, and 
held to convey to the trustees the right to receive all of the uncalled 
for and unpaid subscriptions, as well as those which had been ca!ied 
for previously to the execution of the deed, and which had not been 
paid. The deed, however, as that court very properly held, did not 
pass or convey the power to call for the eighty per cent. of subscrip- 
tions, for which no eall had been made. The company itself, it has 
been® shown, had no power to make such a call, that power being 
vested exclusively in the president and board of directors by the 
statute, and of course if the company had no such power it could con- 
vey none by its deed. The president and directors were not parties to 
the deed, and if they had been, and had attempted to delegate or part 
with the power exclusively vested in them, the attempt would have 
been ulira vires and void, as has been shown. 

The right, therefore, to receive this eighty per cent. of uncalled for 
subscriptions was vested by the deed in the trastees, but the power to 
make calls or assessments upon those subscriptions remained in the 
official governing body of the corporation, where it had been reposed 
by the statute. 

The leading and ultimate object of the creditors’ bill in the Chan- 
cery Court of Richmond, was to obtain a call or assessment upon 
these unpaid subscriptions for the payment of the debts of the com- 
pany. Under the decisions of the Virginia Supreme Court of 
Appeals, as we have already seen, if a debt is secured by a deed ot 
trust on the property of the grantor, whether the debt be evidenced 
by bond, note or open account, it is not barred so far as the trost tund 
is concerned by any statute of limitations, and remains a valid obliga- 
tion of the grantor until presumption of payment arises from lapse of 
time, which in Virginia is twenty years. Smith vs. Wash. de. /e. 2. 
Co., 33 Grat. 617, and in the still later case of Bowie va. Poor School 
Society, dc., Va. L. J. for 1881, p. 313, 75 Va. R. 300 (1882), the court 
affirming this case added: “And this is trne although the deed con- 
tain no express promise to pay the debt, and althongh the debt is not 
evidenced by any bond or other instrument under seal.” See also 
Edwards vs. Walton, L. R., | app. cases (H. L.) 281 (1875). 

The debts secured by this deed were, therefore, as binding upon the 
fand as. they ever were, and they were so held by the Chancery Ceurt 
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of the city of Richmond: and that court having ascertained the debts 
of the company secured by the deed, proceeded to levy and make an 
assessment of thirty per cent. upon the subscriptions and directed the 
trustee substituted in the place of the original trustees, to collect the 
money by suit or otherwise as provided by the trusts of the deed. 
The contention now is that the obligation of the stockholders to pay 
the eighty per cent. of their unpaid subsc:iptions or any part thereof 
is barred by the ordinary statute of limitations touching debts not 
under seal. 

The plea, however, obviously overlooks the terms and nature of the 
contract made by the stockholders. That contract the termsof which 
are fixed by the statute under which the charter of the company was 
granted, created no liability to pay on the part of the stockholders 
until an instalment beyond the first payment of two dollars per share 
should be called for by the pre-ident and directors. ‘Until such instal- 
ment was called for by the very terms of his contract, the stockholder 
was not liable to make further payment. Indeed, until such ca}] was 
made, he could never know how much he was required to pay, or 
when and where or to whom he was required to pay it. And nothing 
would seem clearer or more obvious than that an action at law by the 
company, or by any other party could not be maintained before and unti! 
a call for a designated instalment should be made by competent 
authority. Until such event er contingency no cause of action could 
arise against the stockholders, and it is elementary law that the statute 
of limitations never commences to run until after a cause of action 
has arisen. Angell on Lim., § 42. 

It has, therefore, been uniformly held that where a debt is payable 
by instalments no action arises until the event or contingency has 
happened upon which the instalment becomes due, and that the 
statute of limitations does not, until the happening of such occurrence, 
commeneetorun. “ The time of limitation,” says Addison, begins to 
run from the period of the breach of contract and the accrual of the 
cause of action, and not from the time of the making of the contract. 
If, therefore, a thing is to be done on the happening of a contingent 
or uncertain event there can be no cause of action and no limitation 
of time until the event has happened.” 

And again, “whenever the liability of the defendant is dependent, 
upon some contingency, or the happening of some uncertain event 
the cause of action does not arise until the contingency has happened.” 
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1 Addison on Contracts (Am. Ed., by Morgan, of 1875), §§ 406 , 407 

Thas also says Parsons, “If money be payable by instalments the- 
statute begins to run, as to each instalment, from the time when it 
becomes due.” 3 Pars. Cont., p. 93; and to the same effect see 2 
Story, Cont., § 1011 (a) and 2 Chitty Cont., p. 1229 and p. 123; and 
see Hemp vs. Garland, 45 E. C. L. (4 Ad. & El. N_S.), 519; and 
Miles vs. Baugh, 43 E. C. L. (3 Ad. & E). N. 8.), 1001. 

These principles have been uniformly applied in England and in 
this country to calls for instalments on unpaid subseriptions to the 
capital stock of incorporated companies whenever the question of lim- 
itations has arisen. In Zurquand vs. Airby, L. R., 4 Eq., 123, which 
was a snit by the official liquidator of the Leeds Banking Company 
against the devisees of a deceased shareholder, to the plea of limita- 
tions, Lord Romilly said (p. 127): “1 am unable to draw any line at 
which time should operate so as to bar the claim of the company. It 
is clear that the statute of limitations has nothing to do with the 
case: for the debt did not exist until the cail was made. 

In this country the learned Court of Appeals of Maryland Was & 
pioneer in holding the same view, and its decision has been made the 
basis of accepted law by commentators of high authority. 

In Angeil on Limitations, § 110 (Ed., 1876), it is stated that “when 
debt is payable at several times, that is by instalment, the time begins 
to ran from the expiration of the tirst term, for the part then payable ; 
and for the other parts only froma the day of expiration of the respec- 
tive terns of payment. Thus, under an act of the Legislature of 
Maryland incorporating a turnpike company, the shares subscribed for 
were to be paid in instalments at different times, and it was held that 
the etatute of limitations attached to each one as it became due.” 
citing Balto. Turn. Uo. vs. Barnes, 6 Harr. & J. (Md.), 57. 

The learned author might with great propriety have cited the more 
recent case of Zaggarit vs. West. Md. 2. BR. Co., 24 Md., p. 564, in 
which the Court of Appeals of Maryland referred to and affirmed the 
ease in 6 Harr. & J., and held that the statute of limitation does not 
begin to run until the several calls are made for the instalments of 
unpaid subscriptions. 

These decisions would seem to be conclusive of the question at 
issue; but as the learned Circuit Court of Baltimore has held other- 
wise, and is reported to have held that the preponderance of current 
decisions is the other way, and as the point is one of vital importance 
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to the appellant in this and other jurisdictions, it may be pardoned to 
examine the cases, and it is respectfully submitted that a careful exam- 
ination of the cases will discover that there is no foundation for the 
suggestion indicated, and that on the contrary, all of the decisions of 
the several States and of the Supreme Court of the United States 
touching the subject are in full accordance with and affirmance of the 
leading case of Baltimore Turnpike Co. vs. Barnes, 6 Harr. & J. 
(Md.), 87, approved and foljowed by the learned Court of Appeals of 
Maryland so recently in Zaggart vs. West. Md. R. R. Co., 24 Md., 
597, as above shown. 

North Carolina.—In a case decided in 1870, in a suit for instal- 
mente for which calls had been made, and to which the plea of lim-: 
itations was interposed, the Supreme Court of North Carolina said 
“The statute of limitations commenced to run on each instalment 
from the day upon which the call for its payment was made. When 
the defendant became a stockholder he agreed to pay such instalments 
as the board of directors might from time to time call for, and when 
he failed to do so he at once became liable to an action of assumpsit. 
for such instalments as had been demanded and where then due. Of 
course then, the statute commenced to run when the cause of action 
accrued, to-wit ; as to each instalment when it became due by the call 
of the company, 3 Pars. Cont., 93. Ifa bill or note be payable by 
instalments, the statute begins to run from the date of each instal- 
ment respectively. Gray vs. Pinder, 2 B. & P., 427.” Western &. 
R. Co., vs Avery, 64 N.C., p. 491. 

Connecticut.—The members of the Hope Insurance Company, in 
order to create an insurance fund, gave notes as follows: 

“ New Yorx, May 1, 1847. 

“Twelve months after date, or sooner if required, I promise to pay 
to the Hope Ins. Co., or order $2,500, or such assessment of the same 
as the trustees find necessary to impose for the purpose of paying 
losses, agreeably to the terms of my subscription to the guaranty fund 
of said company, for value received.” 

The company issued numerous policies to persons who took them 
in reliance upon the security of this fund. The company afterwards 
failed, and a receiver was appointed. All its assets were exhausted 
and a large amount of losses remained unpaid. The trustees there- 
upon (22d May, 1854) made an assessment in regular form of seventy- 
five per cent, on the notes. In a suit brought by the receiver for the 
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recovery of the amonnt assessed upon one of these notes, it was Aéld: 
“ That no cause of action accrued upon the note until the assessment 
and demand, and consequently the statute of limitation did not begin 
to run until then.” Hope Mut. Ins. Co. vs. Weed, 28 Conn. 51, 68. 

Indiana.—A subscription of stock to a railroad company con- 
tained a provision that the stock subscribed should be paid in cash 
at such times and places as should thereafter be directed by the 
directors of the company, and should be applied to the construction 
of the road. Held: That the subscription would not become 
payable until the directors, at a regular meeting, had fixed the 
time and place of payment. oss vs. Lafayette, &c., R. R. Co., 6 
Ind., 297, and see to same effect Breedlove vs. Martinsville, &c., R. R. 
Co., 12 Ind., 114; Gebhart vs. Junction R. R. Co., 12 Ind., 484, 485. 

New York.—A premium note of a mutual insurance company 
“was by its terms payable in such portions and at such time or 
times as the directors might, agreeably to their charter and by- 
laws, require.” Held: 

“1. An assessment is a necessary condition to the maintenance of an 
action by the recewer of the company on the note. 

“2. The insolvency of the company does not enable the receiver to 
recover under circumstances in which the company could not have 
maintained a suit, nor to a greater amount.” 

Savage, receiver, vs. Medbury, 19 N. Y., 32; and see cases cited, 
p. 36; and to same effect see Sands vs. St. Johns, 36 Barb., 635, 
where Savage, &c. ve. Medbury is cited and followed, and see also 
to same effect Howland vs. Cuykendall, 40 Barb., 320; Sands, receiver, 
vs. Annesly, 56 Barb., 598; Sands, receiver, vs. Lilienthal et als, 46 
N. Y., 541; Sapoy ve. Dubois, 3. Sand. Ch., 486. 

Iowa.—On the note of astockholder which promised to pay to 
the company “$350 in such portions and at such times as the 
directors of said company may, agreeably to the charter and 
by-laws, require, not exceeding seven per cent. per year,” it was 
held “That to justify a recovery the requirement of the payment 
by the board of directors should be shown in evidence.” Warner 
vs. Beem, 36 Iowa Rep., 386. (And in this case the court eaid: 
“The cases of White vs. Haight, 16 N. Y.310, and Howland vs. 
Edmund, 24 N. Y., 307, are unlike this case, because in those 
cases given to make up the capital stock, such notes were bv the fifth 
section of the charter of the companies made payable absolutely, not- 
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withstanding their language.” These two New York eases, it 
may be added, are distinguished by this cirenmstance from the 
New York cases above cited, and therefore do not touch or affect 
the authority of those cases.) . 

In Chandler vs. Keith, 42 Iowa, 99, 102, 103, the court held even 
in a collateral proceeding that where a receiver, without an assess- 
ment having been made, was authorized by a decree to bring suit for 
the whole of the eighty per cent unpaid subscriptions, and had 
brought suit for the whole amount, the suit could not be maintained, 
because an assessment had not been made. The contract was to pay 
twenty per cent. absolutely, and “the balance should be subject to the 
eall of the directors as they may be instructed by the majority of the 
stockholders.” 

The court said : 

“The defendant can be required to pay the unpaid balance of his 
stock only in conformity to his contract. Ie agreed to pay as called 
upon to do so by the directors as they should be instructed by the ma- 
jority of the stockholders present. The court (which appointed the 
receiver and directed him to bring suit), in the event of insolvency 
and the neglect and refusal of the directors and stockholders to act 
in the premises, can do no more, has no greater authority to compel pay- 
ment of this eighty per cent unpaid upon the shares of the stockhold- 
ers than had the directors; and before the defendant can be required 
to pay more than the twenty per cent. specified in his obligation, call 
must be made upon the stockholders for the amount assessed upon 
the shares held by them respectively.” , 
Circuit Court U. 8. for Eighth District, Mr. Justice Miller and 
Circuit Judge Dillon. In full accord with the foregoing decision of 
the Supreme Court of Iowa, in Chandler vs. Keith, is that in Chand- 
ler vs. Siddler,3 Dillon’s C, C. R. (1874) p. 477, in which the court 
said by Mr. Justice Miller: “I am of opinion, considering the terms 
of the contract and that no call or assessment is alleged, either by the 
company before the insolvency or by the court since, that the petition 
does not state a cause of action. In other words, in this action at law 
on the contract, there must be acall or assessment, or something stand- 
ing in the place thereof and the equivalent the: eto, either by the 
company or by a proper court, in order to make the defendant liable.’ 
The distinguished Circuit Judge Dillon who reported the case 
concurred. 
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Vhio—The subscribers to the stock of an insurance company gave 
to the corporation their secured promissory notes, payable on demand 
for the amount of the stock by them respectively subscribed. Held, 
that the notes mast be construed in connection with the business of 
the corporation and in view of the object intended by the parties in 
giving their notes. Thus construed, the notes were intended to be 
payable on the call of the directors and the statute of limitations is no 
more available asa defence against the collection of the notea, than it 
would have been against the collection of the subscription, and the 
plea was overruled. i/brath va. Gaylord, 34 Ohio St., (1877) 305, 
30%, ' 
In Gibson vs. Columbia & WN. Richmond T. & Bridge Uo., 13 
Ohio St. 396, subscription was made to capital stock in 1849. No 
call was made upon the unpaid subscriptions until 1861. The terms 
were five per cent. on subscribing and balance on instalments of ten 
per cent., a period of sixty days to intervene between each call. (See 
Acts 1817, p. 60, and Acts 1849, p. 325). Suit was not brought for 
the unpaid subscriptions until 1865. Held: “the company’s right of 
action is not barred by the statute of limitations. It did not accrue 
until a call was made in January, 1861, for the payment of the sub- 
scriptions, and being a promise in writing, the limitation is fifteen 
years.” 

Massachusetis.— The right to assess was not absolute. It was ex- 
pressly made contingent on the condition and state of the business of 
the corporation and was to be exercised only, both as to the time of 
assessment and the ainount to be paid by the directors of the corpora- 
tion, according to their judgment and discretion.” Pendergast vs. 
Vom. Mut. Ins. Co., 15 Gray, 260. But here is a direct and emphatic 
case, expressly in point,in which the judgment of the Supreme Judi- 
cial Court of Massachusetts was delivered by one of the most distin- 
guished jurists of the country. Defendant gave a note as follows: 


‘* Boston, September 12, 1866. 


“ In consideration of policy No. 18,539 of even date herewith issued 
by the Union M. F. Co., I promise to pay to said Co., or to the treas- 
urer thereof, the sum of $74.25, or any part thereof when required, 
with interest from the first instant till paid in full, this note being 
part of the absolute funds of said company.” 
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The writ was dated November 6, 1873, and was te recover an offi- 
cial assessinent made on the 14th November, 1872. Plea, the statute 
of limitations. Putnam, J.,in the court below overruled the plea 
and gave judgment for the receivers of the company. On appeal, the 
judgment of the Supreme Ju licial Court was delivered by Gray, J, 
(the present Mr. Justice Gray of the Supreme Court of the United 
States), as follows: “ The nvte in suit is not of the nature of a com- 
mon promissory note payable On demand, upon which the bring: 
ing of an action would be a sufficient demand, and the cause of action 
would accrue as soon as the note was made. It is a deposit note, by 
which the maker, in consideration of a policy of insurance issued to 
him, promised to pay to the insurance company or its treasurer the 
whole or any part of the note require d; the defendant was not bound 
to pay any part of the note until the company required him and other 
makers of similar notes to do so, and the statute of limitations did not 
begin to run before the laying of an assessment. Long Pond Ins. Co. 
vs. Houghton, 6 Gray ; Appleton Ins. Co. vs. Jesser, 5 Allen.” Bige- 
low vs. Libby, 117 Mass. (1875), 359. 

Pennsylvania.—The contract was to pay the subscription “ in 
such manner, at such times, and in such proportions as shall be 
determined by the president and managers of the company:” The 
Supreme Court of Pennsylvania held, “According to the express 
provisions of the 8th section of the act, no action could have been 
maintained for the defendants’ subscription or any part of it until 
the managers had fixed a time for the payment of it and given notice 
as directed by the act. * * * The rule on the subject is, that 
the statute of limitations does not begin to run before the plaintiff 
has a right to bring his suit.” Sinkler vs. The Turnpike Company, 
3 Penrose & Watts, p. 149, p. 156. 

The 9th section of the General Manufacturing Law of Pennsy)- 
vania provides: “That all the stockholders of any company in- 
corporated under the provisions of this act shall be jointly and 
severally liable in their individual capacities for all debts and con- 
traets made by such company to the amount remaining unpaid on 
the shares of stock by them respectively held, until the whole 
amount of the capital stock, as fixed and limited by the said com- 
pany, as in this act provided, shall have been paid in, and a cer- 
tificate thereof shall have been made and recorded, as prescribed 
in the following section.” 
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The Conestoga Steam Mills Oompany was organized and went 
into operations under this law. An assessment was not made until 
eleven years afterwards, and upon suit brought by creditors against 
the company and the stockholders, the six years statute of limi- 
tations was pleaded. J//e/ld: “ That the defendants (stockholders) 
could not plead the statute of limitations against the plaintfis or 
against the company for calls upon the unpaid stock, though it 
had not been called in for eleven years; for the subscriptions unpaid 
were not only held in reserve to be drawn as needed, but the 
statute declares the continuing liability of the stockholders until 
the whole amount of the capital stock shall have been paid.” AUe- 
hone vs. Hager, 46 Penn. St . 48, o4. 

The legal effect of the Virginia statute is the same; for pay- 
ment is not to be made until called for by the president and board 
of directors, and then an action is given for the installments called 
for, and if the stock be transferred, alike the subscriber and assignee 
are made liable for all ‘nstalments unpaid. Code of 1873, ch. 
157, sec. 3, sec. 23, sec. 26. : 

In McCully vs. Pittshurg, &c., R. R. Co., 32 Penn. St. (8 Casey), 
25; Byers vs. same, Id., 22, and Pittsburg, de., R. R. Co. vs. Gra- 
ham, 36 Penn. St. (12 Casey), 77, the Supreme Court of Pennsyi- 
vania had held that where the corporation had not prosecuted its 
work according to the requirements of the statute, and had not in 
fact commenced its business and no calls were made within six 
years from the date of the subscription for the payments on account 
of stock, a presumption of abandonment of the project arose in 
favor of the subscriber, and that six years was a bar to the remedy 
by call, and to a suit to recover the instalments so called for. In 
those cases the act of incorporation provided that if the company 
did not commence the construction of their road within the term of 
five years the charter should be void, and it was held that undr 
the circumstances of the case, the project was abandoned. In 
McCully vs. P. &e., R. R. Co., 32 Penn. St., (supra) 31, the court 
say: “ Not only was the project abandoned, but the mopey ot 
many of the subscribers was refunded to them, and they released 
from all further obligations to the company.” The statute of limi- 
tation was therefore held to apply. In Adlebone vs. Hager, 46 Penn. 
St., 48, 54, the court distinguished the cases stated supra from that 
case in which the company had regularly commenced and had car- 
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ried on its business for years, but for eleven years had not made a 
call for an instalment of the subscription, and held that limita- 
tions did not bar the claim either of the company or its creditors, 
and that the liability of the stockholder was continuous until the 
whole amount of the capital stock should have been paid in. 

It cannot fail to be remarked that this case (decided in 1863) is in 
full accordance with the above cited caze of Sinkler vs. The Turnpike 
Co.,3 Pen. & Watts, 169, decided in 1831, and also with the prinei- 
ples of Bush vs. Stowell et al, 71 Penn. St., 208, decided in 1872, in 
which it was held that “In assumpsit on a note payable in instalments, 
an action may be maintained on each instalment as it becomes due; 
the statute, therefore began to run as soon as such instalment became 
due.” 

Supreme VUourt of the United States.—Where the mortgage is pay- 
able by instalments, some of which were not due at the filing of the 
bill, the statute of limitation does not apply. Union Bank vs. Staf- 
ford & als., 12 How., 328. , 

Maine.—On a note “payable in three yearly equal payments,” the 
cause of action accrues for the first payment so soon as it becomes 
payable, and the statute of limitations begins to run from that time, 
not from the time when the latest sum should be paid. Burnham ve. 
Brown, 23 Maine, 400. 

Arkansas.—The charter prescribed that “payment of the shares of 
the capita] stock of the company should be made in such sums and at 
such periods as shall be fixed by the board of directors: Provided, 
that at least sixty days’ notice shall be given of such call published in 
at least two newspapers of South Arkansas and one in the city of 
Little Rock:” Held, that not only the making an assessment but the 
notice thus prescribed is a condition precedent to the right of action 
of the company; and a suit to recover the amount of the assessments 
if instituted before the defendant has had sixty days’ notice would be 
prematurely brought and could not be maintained. Miss. dc. 2. R. 
Co. vs. Gaster, 20 Ark. 455. 

Tennessee.—Unauthorized notes were taken for subscriptions to 
steck. The notes were barred by limitation; yet in a suit against the 
stockholders for the unpaid subscriptions, it was held that, “until the 
stock subscribed had been actually paid up, it will be considered as a 
debt subsisting independently of the notes executed in payment 
thereof, as to which the statute of limitations begins to run from the 
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time a call is made for the payment of the stock.” Moses adin’r et 
als. Ocoee Bank, Tenn. 398, decided in 1878. 

Georgia.—Right of action did not accrue until a call was made. 
Macon & Augusta R. R. Co. vs. Vason et als., 52 Ga. 326. 

By the charter of the Manufacturers’ Bank, it was provided that 
the directors should ca}! in “from time to time such instalments on the 
capital stock, as to the directors might seem advisable, until the whole 
amount shonid be paid in; but no instalment could be required with- 
out giving sixty days’ notice thereof by letters addressed to the stock- 
holders, or by publication in the gazettes of the city where the bank 
was located.” 

The bank suspended payment in 1860, and since the first of May, 
1865, transacted no business, and kept no banking house or office and 
was insolvent. The directors failed and refused to make any calls on 
the stockholders. The complainants obtained judgments against the 
bank in 1872, 1873 and 1874, in snits commenced in 1869, and the 
bank having no property, the sheriff returned “nudia bona” upon fi. 
fas.,some of the returns being dated in 1875, and someiu 1876. 
The complainants then filed a bill against certain stockholders to sub. 
ject to the payment of these judgments certain unpaid stock sub- 
scribed by the stockholders. eld: 

“ When the charter of a corporation as a condition precedent to col- 
lecting subscriptions to capital stock requires calls to be made by the 
directors 21 notice thereof given, the statute of limitations does not 


run aga'n-t the corporation, in favor of the subseribers, as to unpaid 
subserip' ons until the condition be complied with.” Cherry et al. ve. 
Lamar et a’. 53 Ga. 541, 542, 543, citing and affirming Macon, de. BR. 


vs. Vason, 52 Ge. 826, supra. And in Lightower vs. Thornton, et al. 
8 Ga. 502-3, the same court had held upon a different and distinet 
ground—namely, that of express trusts—that the statute of limita- 
tions does not run against unpaid subscriptions. 

Louisiana.—Here is a case in its main aspects essentially resem- 
bling the case at bar, and deserves to be specially observed. There 
was a mortgage of unpaid subscriptions to pay the debts of the corpo- 
ration. It appeared that the defendent stockholders “were not obl ged 
to pay until a requisition was made upon them for the whole or any 
part of the amount” claimed, and that the “mortgage left to the dis- 
cretion of the board of directors of the company the epoch at which 
they should exact payment.” The court held that the ‘‘debt was not 
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demandable until the board of directors should determine that it ought 
to be demanded.” The company was chartered and organized in 
1833. The mortgage was made some time thereafter. The company 
forfeited its charter and was put into liquidation as an insolvent cor- 
poration, and commissioners were duly appointed under an act of the 
Legislature of 1842, to execute the liquidation. They seem to have 
failed in their duty, and by an act of the Legislature of 1850 it was 
made the express duty of a liquidator “to collect the assets of the 
company, including the subscriptions of the shareholders, by a suit or 
otherwise, as speedily as possible.” No call or demand was made for 
the unpaid subscriptions until the 11th of September, 1852, ten years 
after the notorious insolvency of the company and the forfeiture of its 
charter. Upon suit brought by the liquidator for the unpaid subserip- 
tions the bar of “ prescription” (or limitation) was pleaded, and it was 
contended by the defendants “that all the obligations of the company 
became due as soon as it was declared to be insolvent in 1842, and that 
it was the duty of the creditors of the company to have forced by 
process of law the administration of the company to make the neces- 
sary calls upon shareholders for contribution, and to enforce their col- 
lection.” But the learned court held that ‘tas no period was fixed for 
the payment of the stock of defendants, except that which should be 
designated by the administration of the company, and as ten years 
had not expired from the time when the payment of the stock was 
demanded, which might be considered the time fixed for the payment 
of the stock, it is clear that prescription had not accrued in favor of 
the defendants against the claim of the company for the payment of 
their stock.” Liquidator of Clinton and P. H. R. R. Uo. vs. Eason 
and wife, 14 La. Ann., pp. 816, 817, 818, 819, 820 (1859). It would 
seem to be impossible to distinguish this case from the case at bar. 
Here was a mortgage of unpaid subscriptions to pay the debts of an 
embarassed company, and long after limitations would have applied to 
an ordinary claim for money payable on demand, it was held that as 
no period was fixed for the payment of the subscriptions except as 
they should be called for by the competent authority, and as no call 
was made until a time within the limit of prescription, the official 
liquidator was entitled to recover the unpaid subscriptions to be 
applied in payment of the debts of the company secured by ‘the 
mortgage. 

We have thus gone through all of the known cases. Singularly 
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enough, few of them are to be found cited in any treatise on the laws 
of Corporations, Stockholders or Limitations, probably for the reason, 
as it would seem (as in Morawetz on Private Corporations, § 281), 
that the point was deemed too clear for discussion. 

Diligent search has failed to discover any adjudicated case either in 
England or America adverse to these uniform decisions. If there be 
any, let them be produced. One or two suggestions or dicta have 
been loosely thrown out to the effect that the statute begins to rua 
froin the time the corporation ceases to elect a directory or discon- 
tinues its business. But in no instance has the point been asserted in 
a case necessary for its adjudication, or even its consideration. 

The only two known cases in which such a suggestion has been 
made are Payne ve. Bullard, 23 Miss., 91, and Curry vs. Woodward, 
53 Ala., 376. In Payne vs. Bullard the point did not arise, and the 
court merely said, that from the time the bank ceased to elect a direc- 
tory or to carry on its business, it might, “perhaps, be held that there 
was a cessation of the trust, and that the statute might then begin to 
run. But on this point, we give no authoritative opinion, because it 
is clear that six years did not elapse from that period until the filing 
of this bill.” And soin the other case of Curry VB. Woodward, 53 
Ala, p 376, although the court (referring to Payne vs. Bullard as its 
only authority,) said that “until the call was made, or there was an 
evident abandonment of the company and relinquishment of its busi- 
ness, the statute does not begin to run,”—which would seem to place 
a call and an abandonment and relinquishment of the business upon 
the same footing, yet the court immediately added in the next sen- 
tence, “And it is clear from the answer that the company did not die- 
continue business long enough before the garnishment in this cause 
was served to enable the statute of limitations to be effectually 
pleaded in bar of a recovery’—p. 376. It is, therefore, entirely 
obvious that what the court said in respect to the abandonment of the 
company and the relingquishment of the business was obiter dictum, 
and as the point does not appear to have been argued, the suggestion 
is entitled to no consideration. 

In point of fact, alike the Supreme Court of Mississippi and the 
Supreme Court of Alabama have fully recognized and adjudicated 
principles which are at war with the idea that after a corporation 
has contracted debts and become insolvent and disorganized and 
thus the rights of the creditors have attached to its assets as a trust 
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fund primarily liable for the payment of the corprate debts (and 
especially when such creditors have acqnired either by the volun 
tary assignment of the corporation, or by judgment and execution, 
a ldeen upon those assets), it is in the power of the corporation, or 
of its stockholders. either by any act done or failed to be done, to 


disturb the vested rights of the creditors thus established. Thus, 
in Payne vs. Bullard, 23 Miss., 90, the court says: “The decisions 
of this court hold the stock subscribed to a bank to be in the 
nature of a trust fund for the payment of its liabilities. Awg ve 
Elhott, 5 S. & M., 447: Arthur vs U. & R. R. Bank of Vicksburg, v 
Ib., 430. This trust fund is usually administered by the directory, 
as the agent of the stockholders; and atter payment ol the stock 
the directory is alone looked to for its faithful management. Sut 
before its payment the stockholders themselves are chargeable with 
the trust in favor of the creditors of the bank. The stock is the 
fund which the creditors trust. They have no direct means of com- 
pelling its payment until they have obtained judgments at law, 
They become the beneficiaries of the trust by receiving the notes, 
and the stockholders, ae the pcrsons bound by the trust, cannot 
oppose the statute of limitations to their claim to have the stock 
paid up. If the corporation does not compel payment of the 
stock the subseribers must be deemed to hold it for the corpora- 
tion subject to its call. It is a continuing subsisting trust and 
confidence to which the statute of limitations has no application.” 

The same principles are aflirmed in Smith vs. Huckabee, 53 Ala.. 
and in CUsrry vs. Woodward, Id., 375-378. And obviously the em- 
barrassment, disorganization, or even dissolution of a corporation, 
cannot alter the terms of the contracta which have been made with 
it or made by it any more than the illness or death of an individual 
ean alter the terms of acontract made by or with him. 2 Story’s 
Equity Jurisp., § 1272. Thus in Mumma vs. The Potomac Co., 
8 Pet., 281, the Supreme Court of the United States said (Mr. 
Justice Story delivering its judgment): “ We are of opinion that 


the dissolution of the corporation * * cannot in any just sense 
be considered * * an imparing of the obligation of the con- 
tracts of the company * * any more than the death of a private 


person can be said to impair the obligation of his contracts. The 
obligation of those contracts survives, and the creditors may en- 
force their claims against any property belonging to the corpora- 
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tion which has not passed into the hands of bona fide purchasers, 
but is still held in trust for the company or for the stockholders 
thereof, at the time of its dissolution, in any mode permitted by 
the local laws.” 

In Curran v. State of Arkansas, 15 Howard, 304, this language is 
quoted and approved; and it was further held that a State iaw 
which deprives creditors of this right, and appropriates the property 
to other uses, impairs the obligation of the coutract made by the 
corporation with its creditors, as protected by the Constitution of 
the United States, and is invalid and void; and that “if the char- 
ter of a corporation sets apart a fund as capital, out of which debts 
are to be paid, it amounts to a contract with those who become 
creditors on the faith of it, that the fund shall not be withdrawn 
and appropriated to the use of the owner or owners of the capital 
stock ;” and both of these cases are cited and approved in Bacon 
vs. Ltobertson, 18 How. 486. In this last case the old doctrine of 
the common law as to the effect of the dissolution of a corporation 
upon its contracts and property is shown not to be the rule in 
equity either in England or America; and though after dissolution, 
technically, the corporation has no existunce, its property remains a 
trust fund primarily for its creditors, and, secondarily, for its 
stockholdera. It had previously been held by the Supreme Court 
(Chief Justice Marshall delivering its opinion) in Lennow ve. Roberts, 
2 Wheat. 373, that though after the dissolution of the Bank of the 
United States no suit could be brought by the bank upon contracts 
which had been made with it, yet that the trustee in an assignment 
made by the hank before its dissolution was entitled to sue all 
parties to such contracts upon their obligations to the bank for the 
payment of its debts to ite creditors; and this case was also quoted 
and approved in Curran vs. Arkansas, 15 How. 305, and Macon ve. 
Robertson, 18 How. 480, supra; and without reference to the 
decision of the Supreme Court in Lennox vs. Roberts, the Court of 
Appeals of Virginia affirmed the same doctrine in Bank vs. Pat 
tom, 1 Rob. (Va.) R. 528, and in May vs. State Bank, 2 Rob. 56. 

And. while on the one hand we have seen in Turqguand vs. Kirby, 
L. R. 4 Eq. (1864), 123, that nine years after the death of a share- 
holder, his real estate in the hands of devise>s was subjected to 
the payment of a call recently levied, and the statate of limita- 
tions was held to have nothing to do with the case because no 
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action arose until the call was made, on the other hand we have 
seen in the case of Liguidator, &c., vs. Eason & wife, 14 La. Ann. 
(1859) 816, that the wrecked condition of the corporation had no 
effect whatever on the liability of the shareholders upon their con- 
traets of subscription and that twenty years after the subscriptions 
had been made and ten years after the insolvency, abandonmanit 
of its business and dissolution of the corporation, and after its 
affairs had been placed in the hands of statutory commissioners for 
settlement, an assessment levied by the official liquidator was held 
to be valid and binding upon the subscriptions and unaffected by 
prescription, or the statute of limitations, which was held to run 
only from the time the assessment was made. | 

There is indeed a class of cases in which upon the insolvency and 
disorganization of a company, the statute of limitations begins to run 
as to certain claims against its stockholders. It is perhaps toa failure 
to observe the broad and radical distinction between those cases and 
the cases of the kind at bar, that the confusion of superficial ideas 
sometimes existing upon the general subject may in part be attributed. 
Where the charter of a corporation provides that upon its insolvency 
its stockholders shall be liable for its debts, this is a special statutory, 
individual liability of an extraordinary character, but to be enforced, 
like every other contract, according to its terms, and a cause of action 
arises in favor of the creditors against the stockholders upon the es- 
tablished insolvency and disorganization of the corporation, and limi- 
tation begins to run from the date of such event. Zerry vs. Tubman, 
92 U.S. R. 156, and Zerry vs. Anderson, 95 U.S. R. 628, are exam- 
ples. But that class of cases has nothing to do with the present kind 
(which stands upon a contract of a different nature, and with differ- 
ent terms,) exc2pt as an illustration that the statute begins to 
run only from the time that a right of action acerues, which 
is a proposition of acknowledged law. Upon contracts of sul- 
scription to the capital stock, to be paid as called for by the official 
agency of the corporation, no cause of action can arise upon the con- 
tract until a callis made. This distinction between the two classes of 
contract is clearly recognized by Mr. Chief Justice Waite, and the 
whole court in Zerry vs. Anderson, 95 U.S. R. (supra) p. 635, 686. 

In speaking of the case of Cherry v. Lamar, 58 Ga., referred to 
in a previous part of this argument, as showing that limitation does 
not begin to run upon a subscription until a call is made, and distin- 
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guishing that case from the case at bar, the court said by the Chief 
Justice: “ There the charter of the bank made a call by the directors, 
and sixty days’ notice of it to the stockholders, conditions precedent 
to the collection of unpaid stock subscriptions, and it was conseqnently 
held that the statute did not commence to run against such a liability 
uatil the requisite call had been made and notice given.” And the 
same distinction had been previously taken and acted upon by the 
Supreme Court of Georgia itself; for in Aimber v. Bank of Fulton, 
48 Ga., 419, which was, like Zerry v. Tubman, 92 U.S. R., and 
Terry v. Anderson, 92 U. 8. R., 632, 9 case of the first kind, it was 
held that the statute of limitations b»gan to ran against the liability 
of the stockholders from the time of the notorious insolvency of the 
bank; while in the subs:quent cases of Macon, de., R. BR. Co. v. 
Vason,"52 Ga., 326, and in Cherry v. Lamar, 58, Ga., 541, 542, 543, 
which were cases of the second kind, it was held that the statute 
began to ran only from the time when an assesement and call had been 
made upon the unpaid subscriptions 
A further and cognate confusion of thought has arisen from econ- 
founding the nature of the contract of-subseription payable when 
called for, and the rights growing out of such contract in favour of 
the creditors, with the nature and grounds of the equitable( or 
special statutory common law) remedies by which that contract may 
be enforced. It is settled law and practice that wpon a judgment 
against @ corporation and execution returned unsatisfied, a creditor, 
may, by bill in equity against a stockholder, compel him to pay the 
whole of his subscription in satisfaction of the judgment debt, and 
the stockholders’s plea that his liability by the terms of his contract 
is only to pay when called for by the corporate agency will not be 
heard; and itis held that the suit itself against him is a sufficient 
call and demand to justify a recovery for the whole amount of his 
indebtedness to the corporation. /enry ve. R. R. Co., 17 Ohio, 187; 
Hatch vs. Dana, 101 U. 8. R., 205. And it has been therefore 
argued that upon the known insolvency and disorganization of a 
company, a right of action immediately arises in favour of the credit- 
ors directly against the etockholders upon their unpaid subscriptions; 
that no cail or assessment is necessary; that the suit itself against the 
stockholder world be a sufficient call and demand, and hence that 
the statute of limitations begins to run from the time that such suit 
might have been brought, and that it might have been brought at 
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any time after the failure of the corporation and the abandonment of 
its business. 

But the argument overlooks alike the nature of the contract of 
subscription and the grounds of equity (or special statutory common 
law) jurisdiction to enforce it without a literal compliance with its 
terms. A subscription is t'e individual contract of the subscriber 
with the corporation and converts him into the debtor of the corpora 
tion to the amount eubscribed, payable according to the terms of the 
contract. But while this is true the subscriptions are mutual con- 
tracte as between the subscribers azter sese, and by the constitution 
uf the corporation an agency under the control of the subscribers 
is charged with the duty of levying an equal assessment pro rata 
on the subscriptions as the exigencies of the company may require 
for the payment of its debts and the carrying on of its business. 

But while between and among the members of the company the 
subscriptions are mutual contracts, and by their terms are enforceable 
only upon calls made by the associate ageney, yet the subscriptions 
constitute the fund upon which the company is organized and con. 
tracts debts, and that fund is, in contemplation of law, a trast fund 
primarily for the payment of debts, and the default in duty of the 
corporate agency to make the necessary calls tor that purpose is 
regarded as the default of the principals by whom the money is to be 
paid, and upoa judgment and execution against the corporation the 
default of calls is not allowed to excuse default in payment of the 
debt owing to the company upon the faith of which the creditor had 
relied in giving it credit. 

In Curry ve. Woodward, 53 Ala., 378, the Supreme Court of that 
State well say: ‘“ The contract of subscription, however, was mainly, 
and its terms in respect to payment pari passu upon calls, entirely an 
arrangement of the stockholders enter se, stipulations among them- 
selves, and as such the courts would enforce them. But the sume 
they thus agreed to pay were in fact withheld from the company. 
Those sums were a part of its capital, on the faith of which it did 
business and others did business with it. Its creditors had just claims 
upon these moneys wherever they were, as part of that capital.” 

That was a proceeding under a special etatute authorizing a direct 
common law process of garnishment against one or more stockholders 
to enable a judgment and execution creditor of a corporation to obtain 
what was due to him by compelling payment of the unpaid subscrip- 
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tions, and to the suggestion that the atatatory remedy was in violation 
of the contract of subscriptions the court replied that “the corpora. 
tion was under the control of its stockholders, and the law enabled 
any one or more of them who paid a larger share of their subscriptions 
than others to go against them for contribution;” that “the obligation 
of their contract extended beyond the special stipulations or arrange 
ments between the stockholders themselves, and bound them to apply 
so much of the capital stock as was necessary, and that they should 
not by any arrangements hinder it from being applied to the payment 
of the company’s debts.” P. 378 

We have here the germ and substance of the whole matter. The 
subscriptions constitute debts to the corporation. By their terms they 
are payable when called for by the corporate agency. Tris corporate 
agency is the agency of the stockholders, who compose the corpora 
tion, and zenerally consists of the president and board of directors. 
[t is the duty of those official agents to levy an assessment upon their 
principals (the stockholders) when needed for the debts of the com- 
pany. The tailure to make such levy is, in contemplation of law, the 
default of the stockholders by the default of their agents. And when 
a creditor of the corporation has obtained against it judgment and 
execution unsatisfied, and by way of attachment, garnishment, bill in 
equity, or otherwise, seeks to realize the debt to the corporation in the 
hands of the defaulting stockholder, it does not lie in his mouth to say 
that he is exempt from payment because of his own default in not 
having had a call made upon himself and his co-stockholders; and the 
law regards a summons against him as a sufficient call and demand for 
the debt that he owes to the company; and it matters not how the 
failure to make the necessary assessment may be accounted for—it 
matters not whether it be due to mere neglect of the corporate agency, 
or to disbandonment of the company and relinquishment of its busi- 
ness, or to its entire dissolution, solvent or insolvent—it is the estab- 
lished fact (and because of the fact) that the stockholders have not 
availed themselves of the privilege, and have not performed their 
common legal duty among themselves and as to the creditors of the 
company of laying, or having laid, the needed assessment upon their 
subscriptions, and have thus evaded payment of the instalments 
required for the debts of the company—it is this fact that the law will 
not tolerate as an excuse for the wrong thus asserted and implied, and 
therefore allows a judgment and execution creditor of the derelict 
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corporation to seize upon and realize the whole amount of the indebt 
edness to it of the derelict corporator precisely as it would seize upon 
and realize any other debts and assets due or belonging ‘o the corpo 
ration. 

[t was upon these principles that Henry vs. &. &. Co., 17 Ohio, 
187, supra, was y oogpang And it was upon the same principles that 
Hatch vs. Dana, 101 U.S. [., 214, supra, was decided. On a vill in 
equity in each case ria upon ac ‘reditor’ s judgment and execution 
unsatisfied against the corporation, seeking payment of unpaid sub- 
8c riptions from one or more stoc ‘kholders, the court held the doctrine 
above stated. 

[In the Ohio case, pp. 18, 190, 191, itis said: “ The company could 

compel payment at law of the stockholder’s contract according to the 
charter when the necessities or the interests of the parties should 
require this to be done, and it the company does not, by such means 
or some other, provide funds"for payment, there seems to be no good 
reason why the judgment creditor should not have the remedy here 
sought. * * * ‘There was a moral obligation both upon the 
officers and the stockholders to use the property and claims of 
the company as tar as they would reach for the payment of the 
demands of the creditors. And when the company cease to keep up 
their organization and abandon all action under the charter, a pro- 
ceeding at the instance of the creditor becomes indispensable. 
When the company, as in this case, being insolvent, abandon all action 
under their charter, the original mode of making calls upon the stock 
holders cannot be pursued. ‘The debt, therefore, from that time must 
be treated as due without oe demand. 

In Hatch vs. Dana, 101 U. 8. R., the Supreme Court said, p. 214, 
that assuming that the terms of his subscription “contemplated a for- 
mal call, yet the subscription was still in the nature of a fund for the 
payment of the company’s debts, and it was the duty of the company 
to make the calls whenever the funds were needed for’ such payment. 
If they were not made, the officers of the company violated their 
trust, held both for the stockholdera and the company. And it would 
seem to be singular if the stockholders could. protect themselves from 
paying, what they owe, by setting up the defauit of their own agénts.” 

The company had gone out of business. There were no 
officers to make the calls, and the president was dead. The 
court held that nevertheless equity could enforce payment; that 
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a company call was after all but a process of collection, and 
equity would pursue its own mode of collection so that no injustice 
would be done to the debtor, that in England mandamus might be 
awarded to compel the directors to make the necessary calls, but 
that that remedy could avail only when there were directors, and that 
the remedy in equity was more complete and was well recognized. 
Neither in the Ohio case, nor in Hatch vs. Dana, which cited and 
approved that case, was any suggestion made as to the statute of 
limitations, and obviously for the reason that it had nothing to do 
with the matter. The question involved was as to the remedial 
powers of a court of equity upon judgment and execution unsatis- 
fied against a principal debtor to realize its assets for the payment 
of its debts, which were in the hands of its debtor, a component 
part of the corporate body, whose official agency had defaulted in 
not calling upon the derelict defendant to have forthcoming the 
money due for and pledged to the payment of the corporate debts. 

Obviously an action by the company or its assignee or represen- 
tative to collect the unpaid suscriptions stands upon an entirely 
ditierent footing. In such case the action must be based upon the 
terms of the contracts of subscription, and no action can be main- 
tained until a call is made. 

In Robertson va. Sibley, 10 Minn. (1865), pp. 323, 324 and pp. 
330, 331, the Snpreme Court of Minnesota had oceasion to 
examine what was said in Henry vs. R. &. Co., 17 Ohio 187 
(and approved in Hatch vs. Dana), namely, that upon the insol- 
vency of a company and the abandonment of its charter, the 
unpaid subscriptions to its stock “may be treated as due without 
further demand.” Robertson sued Sibley in a statutory action at 
law to recover in behalf of a creditor unpaid subscriptions to the 
stock of an insolvent and abandoned corporation, and relied upon 
Henry vs. R. &. Co., to support the action. See p. 325. On page 
329 the court say: “The terms of this contract on the part of the 
stockholders are to pay the amourzt when called by the company, 
in instalments not exceeding ten per cent. each apon thirty days’ 
notice. Here are three conditions or qualifications of the promise: 
First, a call by the company; and this not a call upon the indi- 
vidual stockholder, but upon the whole stock of the corporation ; 
second, for an amount not exceeding ten per cent. of the stock: 
third, thirty days’ notice. 
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“The complaint does not allege a call for any instalment or for 
any amount, either upon the whole stock or the defendant indi- 
dividually, but avers that no call has been made; nor does it allege 
any default except that ‘defendant has not paid to exceed five per 
cent. of the amount of stock subscribed for by him.’ 

“We are unable to see, in this state of the facts, any breach of 
the contract on the part of the defendant, upon which the company 

an maintain an action against him. 

“ The complaint seeks to avoid this difficulty by alleging the in- 
solvency of the company, its refusal to call for instalments of stock 
subscriptions, or make provision for the payment of its debts; the 
total abandonment of the work for which it was created, and of its 
own organization since some time in 1859. 

“We do not think these circumstances affect the rights of the 
parties in this action. In a direct proceeding in equity by a creditor 
against a corporation and its stockholders, invoking a court of chan- 
cery to subject the unpaid stock of a corporation to the liquidation of 
its liabilities, the creditor might perhaps avail himself of these facte 
as a ground of equitable relief. But the plaintiff—the sheriff—in 
this action, as we have before endeavored to show, has no other rights 
in this matter than such as pertain to the company as against.a stock- 
holder, and in such case we think it eannot be claimed that the facts 
pleaded strengthen the claim of the company to recover for a 
breach of the contract of wren pur to its stock; on the other hand 
' they go directly to defeat such claim.” The court proceeded farther 
to discuss the matter, and after quoting the expresion used in //enry 
vs. &. BR. Co., in 17 Ohio, 187, to the effect that from the time of the 
insolvency of the company, and the abandonment of its business, the 
subscription of the stockholder must be “treated as due withont 
further demand,” the court said: “ This may be true in equity in an 
action by the creditor against the company and stockholders, in 
which it was enunciated, but the same rule will not apply in an 
action by the company against a stockholder on his stock subscription, 
since such a state of facts throws the whole default upon the company. 

“We are of opinion, therefore, that the complaint doea not state 
facts sufficient to constitute a cause of action.” ‘ 

(In confirmation and illustration of the same views see Chandler vs. 
Keith, 42 Iowa, 99, and Chandler ve. Siddler, 3 Dillon’s C. OC. R.. 
477, cited supra, p. 24.) 


41 


“ The same rule of action will not apply in an action by the com- 
pany against a stockholder on his subscription, since such a state of 
facts throws the whole default upon the company.” 

In this last expression we have the kernel and gist of the whole 
matter. In equity, and under special statutory proceedings at law 
upon judgment and execution unsatisfied against the company, the 
default of the company and its agents in not having made the neces- 
sary call will not be allowed to prevent the creditor from realizing 
the company’s assets in the hands of the stockholder. That, indeed, 
would be to permit the stockholder to plead and profit by his own 
wrong ; and the fact that the law, under such circumstances, requires 
the payment of the whole of his indebtedness to the company, so far 
from showing that his obligation has ceased, or been barred by lapse 
of time, or any other cause, is the strongest proof and illustration 
that it is held to be still bindiny and in full vigor, and will be rigor- 
ously enforced. And onthe other hand the same reasoning by which 
such jurisdiction for enforcement has been established is equally 
applicable in a suit upon the contract of subscription to a plea of the 
lapse of time or the statute of limitations; for if no action can be 
maintained until a call is made according to the terms of the sub- 
scription it would be rewarding wrong and iniquity, ifin an action duly 
brought within legal time upon a cal! regularly made in invetum, in 
proper judicial proceedings, a stockholder should be allowed to plead 
limitation upon the ground of his own default and that of his agents in 
not having voluntarily made the necessary call upon himself at the 
proper time, and accordingly no such plea has ever been sustained in 
any known reported case. 

The two classes of cases of which we have above spoken, sofar from 
being in opposition to each other, are thus seen to be founded upon 
the same general princ’ple. And hence it wili be seen, in accordance 
with the foregoing views, that the courts whose decisions are cited in 
Hatch vs. Dana as leading cases establishing the jurisdiction of equity 
in a creditor’s bill on judgment and execution against the corporation 
unsatisfied to realize the whole of an unpaid. subseription of a stock- 
holder in the failure and absence of a corporate call, have also held in 
actions founded upon the terms of the contracts of subscription that 
the statute of limitations does not begin to run until a corporate cal! 
is made. Thus while in Henry vs. R&R. R. Co., 17 Ohio, 187, the 
remedial process of eqaity was illustrated to reach unpaid subscrip- 
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tions without a previous call, which case was decided in 1848, yet in 
the subsequent cases in the same State of Gibson vs. Columbia kc. Co., 
18 Ohio St. 396, decided in 1868, and in Ailbreath vs. Gaylord, 34 
Ohio St. 305-399, decided im 1877, it was held that the statute did not 
begin to run until the call was made by thecompany. Ward vs. Gris- 
woldville M. Co., 16 Conn. 593 is the leading case of the remedial 
power of equity to realize the whole of the unpaid subscriptions, and 
yet in Lope Ins. Co. hc. vs. Weed, 28 Conn. 51, 68, it was held on a 
note given for unpaid subscriptions that no cause of action accrued 
upon the note until a call was made, and that the statute of limita- 
tions did not begin to run until that time. The last case referred to 
by the Supreme Court in //atch vs. Dana as illustrating the equity 
jurisdiction was that of Dalion, &c. R. Rh. Vo.vs. Me Daniel, 56 Ga.191; 
and yet in the previous case of Macon, dc. R. R. Co. vs. Vason et al. 
52 Ga. 326, and in the subsequent case of Cherry et al. vs. Lamar, 58 
Ga. 541, it was held that the statute did not begin to run in favor of 
the subscribers as to unpaid subscriptions until a corporate call was 
made. 

And though in Ogilvie vs. Anow Jtns. Co., 22 How., 380, and in 
Hatch vs. Dana, the equity jurisdiction to seizeupon the whole un- 
paid subscriptions, as atrust fund in the hands of derelict corpora- 
tors, to pay a judgment and execution debt unsatisfied against the 
corporation was fully sustained, and illustrated and enforced by the simi- 
lar cases above referred to in Ohio, Connecticut and Georgia, yet we 
have seen that in Zerry vs. Anderson, 95 U. BS. R., 634-636, the 
Supreme Court cited and approved the principle adjudicated in the 
said case of Cherry vs. Lamar, 58 Ga., 541, that the statute does not 
commence to run against such a liability until the requisite call has 
been made. 

It is thus demonstrated that the remedy afforded to the creditor by 
special statutory provisions or by the remedial power of equity upon 
judgment and execution against the corporation to recover satisfaction 
out of the whole unpaid subscriptions of the derelict corporator has 
nothing to do with the question of limitations, so far as suits upon 
the contracts of subscription are concerned. 

And now after having taken the unnecessary labor to demonstrate 
this obvious proposition, while the foregoing sheets were going to 
press, here unexpectedly come to the writer two cases recently decided 
by the Supreme Court of the United States, which settle the whole 


question so far as that high court is concerned. In Ager vs. Murray, 
decided March 6, 1882, it was held: “It is within the general juris- 
diction of a court of chancery to assist a judgment creditor to reach 
and apply to the payment of his debt any property of the judgment 
debtor, which by reason of its nature only, and not by reason of any pos- 
itive rule exempting it from liability for debt, cannot be taken upon 
execution at law; as in the case of trust property in which the judg- 
ment debtor has the entire beneficial interest, of shares in a corpora- 
tion, or of choses in action. (J/cDermott vs. Strong, 4 Johns. Ch. 
687; Spader vs. Hadden, 5 Johns. Ch. 280, and 20 Johns. 554; 
Edmeston vs. Lyde, 1 Paige 637: Wiggin vs. Heywood, 118 Mass. 
514; Sparhawk vs. Cloon, 125 Mass. 263; Daniels vs. Eldridge, 125 
Mass. 356; Drake vs. Rice, 130 Mass. 410).” Morrison’s Transcript 
of the Decisions of the Supreme Court, vel. iv, No. 1, p. 176. 

And with that decision fresh in its mind the same court, on the 
13th of March, 1882, held, in Scovel vs. Thayer, that upon the con- 
tract of subscription to capital stock, payable when called for, a cause 
of action does not arise until the cal! is made, and that the statute of 
lim tations does not begin to run until from that day. The case was 
an action at law brought by the assignee in bankruptcy of a bankrupt 
corporation against a stockholder for the amount of an assessment 
which had been made by the court in bankruptcy upon the unpaid 
subscriptions. ‘The Supreme Court said (by Mr. Justice Woods) as 
follows: “ We are next to consider whether, upon the facts as dis- 
closed by the record, the defense of the statute of limitations should 
have been sustained. The precise question with which we have to 
deal is: When would this action at law, brought by the assignees of 
the bankrupt company against a stockholder to recover a part of the 
balance due on his stock, be barred by the statute ? 

“ This will depend on the answer to the question: When did the 
cause of action accrue to the assignees? In other words, when could 
they have commenced this action against this defendant to recover 
the amount due on his stock? ( Wilcor vs. Plummer’s ex’ ors, 4 Pet., 
172; Amy vs. Dubuque, 98 U. 8., 470).” 

In that case the stock had been issued as paid up stock, and there 
was an express contract between the company and the stockholders 
that they should never be called upon to pay any farther assessments 
upon the stock. If in any case limitation could be supposed to ran 
against unpaid subscriptions that certainly would seem to have been 
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such a case ; for the express agreement between the company and the 
stockholders that no further assessment should be made was certainly 
as strong in legal effect to excite the statute into activity as any un- 
plied denial of liability imaginable to arise from the known insolvency 
of the cornpany, the abandonment of its business and the disorganiza- 
tion of its government. 

But the learned court proceeded to show that the said contract, 
though binding between the company and the stockholders, was, upon 
well-established principles, a fraud and of no effect as to the creditors, 
whose debts had been contracted on the faith of those subscriptions, 
and which equity would hold as a trust fund for their payment. 

Having disposed of that defense, the court recur to the question 
above stated and proceed: “The question for solution is, therefore, 
when,..under the facts of this case, did the cause of action accrue 
against the defendant in error? Certainly not until it became his 
duty to pay according to the terms of his contract or according to law. 

“It is well settled that when stock is subscribed to be paid upon 
call of the company, and the company refuses or neglects to make 
the call, a court of equity may itself make the call, if the interests 
of the creditors require it. The court will do what it is the duty 
of the company to do, (Curry vs. Woodward, 53 Ala. 371; Zéobinson 
vs. Bank of Darien, 18 Ga., 65; Ward vs. Griswoldville Man. Co., 
16 Conn. 601). But under such circumstances, before there is any 
obligation upon the stockholder to pay without an assessment and 
call by the company, there must be some order of a court of com- 
petent jurisdiction, or at the very least, some authorized demand 
upon bim for payment. And it is clear the statute of limitations 
does not begin torun in his favor until such order or demand. 
(Van Hook vs. Whitlock, 3 Paige Chan. 409; Salesbury vs. Black's 
adm’r, 6 Har. & J., (Md.) 293; Sinkler ve. Indiana, &c. Turnpike 
Co.,3 Penn. 149; Walter vs. Walter, 1 Whart. (Penn.) 292; Quigg 
vs. Ailleridge; 18 N. H. 137; Nimmo vs. Walker, 14 La. Ann. 581).” 
Scoville vs. Thayer, Morrison’s Transcript of Decisions of the Su- 
preme Court, vol. 4, No. 1, pp. 179, 190-193. 

The two casee above given, it is understood, will appear in the 
next volume of the Supreme Court Reports, being the XFV of 
Otto and the 104th of the Reports. 105 U.S., 129, 143. 

We have thus shown, it is submitted, beyond the possibility of 
controversy, both upon principle and authority, that in an action 
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by a corporation, or by its assignee or representative, to collect 
subscriptions to its capital stock, payable by the terms of the con- 
tract when called for by the constituted corporate agency, an ae- 
sessment and call is a condition precedent and necessary to give 
rise to a cause of action, and theretore that the statute of limita. 
tions does not begin torun until an assessment and call is made. 
The decisions of the Court of Appeals of Maryland in the Saiz., 
Turnp. Co. ve. Barnes, 6 Harr. & J.,57, and in Taggart’s appeal, 
24 Md., 564, to this effect, needed no such vindication as the wealth 
and variety of the cases above given have furnished in illustration 
of the reason, common sense and justice upon which those de- 
cisions were founded. The law which they promulgated ia well 
recognized in England and America, and, as has been shown, is 
fully established by an unbroken and uniform current and concur- 
rence of decisions by the highest eourts in both countries. 

The trustees, as has been seen, had no power themselves to 
make the call, and if they had such power, or, if not having it, it 
was their duty, under the deed, by suit to require a cali to be made, 
they were nevertheless (tn invitum as to the creditors) the appointed 
and trusted agents of the stockholders and the company, and in 
either case, in failing to perform their duty, in the language of the 
Supreme Court, in Hatch vs. Dana, 101 U.S. R., 114, “they vio- 
lated their trust, held both for the stockholders and the company. 
And it would be singular if the stockholders could protect them- 
selves from paying what they owe by setting up the default of their 
own agents,’ in not making or requiring to be made a call upon 
their principals to pay what was necessary tor the proper fulfilment 
of the trusts those principles had created and were bound to fulfill. 

But whether or not the power of making the proper call was vested 
in the trustees, and whether or not the right to exercise that power, 
wherever vested, was barred by lapse. of time, are both questions 
which have been decided by the Chancery Court of Richmond in a 
case involving the construction of the deed of trust and the charter of 
the company, and that court has concluded those questions by holding 
that the trustees had no power to make the call, and by itself exercis- 
ing that power has judicially settled that its exercise was not then 
barred by lapse of time; and therefore neither question can now be 
raised here in this collateral proceeding. 

It is understood that in Maryland limitation applies, at the earliest 
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time, three years after the cause of action has arisen. In this case 
the cause of action by the trustees in the assignment arose only when 
a call and assessment was duly made. Such call and assessment was 
not made until the 14th of December, 1880, and this action by the 
substituted trustee against the defaulting and derelict stockholders 
was promptly brought and has been vigorously prosecuted, and for the 
‘ause of justice and the honor of jurisprudence it is sad to know that 
it has been thus far prosecuted in vain. 

We respectfully insist that the replication to plea No. 4 is fully sus- 
tained by the facts shown in the record of the chancery suit, by stip- 
ulation of counsel made part of the case, and that upon the law 
arising on those facts the demurrer to plea No. 7 should have been 
sustained. | 

Ill. The next question which arises is, whether said assessment or 
eall was lawfully made by competent authority; for if it was so law- 
fully made, the amount called for is now legally due by the stock- 
holders, whose subscriptions have to that extent been unpaid, and that 
question brings up the inquiry as to who were the necessary parties to 
the proceedings in the Richmond suit by which the call was made. 
Assuming that the court was a tribunal of competent jurisdiction to 
make the call, and that when the call was made, the court had before 
it all the parties necessary to bring that jurisdiction into activity, it 
must follow that the call made was binding as to all persons whom it 
affects wherever they may be. ‘The court had before it the creditors, 
who were the beneficiaries under the deed of trust, the trustees in the 
deed, the corporation and even its President and Board of Directors, 
all by due legal process, according to the law of the domicile of the 
corporation. Plea No. 8 alleges that the defendants in the present 
action were not made parties to the proceedings, and were never 
served with process, or summoned, and never appeared therein; and 
Plea No. 9 alleges that none of the stockholders of the corporation 
were made parties to the suit or as such were served with process or 
summoned or appeared therein. 

These pleas, taken together, in substance assert that stockholders or 
at least some of them, were as such necessary individual parties, and 
should have been served with process in order to give jurisdiction to 
the court and validity to the proceedings which resulted in the said 
assessment and call. To these pleas, the plaintiff demurred. 

The first suggestion which strikes the mind upon the announcement 
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of this proposition is that sad would be the fate of the creditors of a 
company like this, if in order by legal proceedings to establish their 
debts against the corporation and compel satisfaction out of its prop- 
erty conveyed in trust for their payment consisting of the unpaid sub- 
scriptions of delinquent stockholders and, to make-a call upon the 
same according to the terms of the subscriptions, it were neceasary to 
serve process upon the thousands of such stockholders who are out of 
the jurisdiction of the domicile of the corporation or to depend upon 
their voluntary appearance to give jurisdiction against themselves, or 
to prove by legal evidence that any one or number of stockholders 
who might be served with process within the jurisdiction were duly 
authorized and empowered to represent the non-resident stockholders who 
had not chosen voluntarily to appear and represent themselves. The 
contention implies that the corporation, which is composed of the 
whole of its corporators, and is the legal unit and personality of the 
whole, is not the organ and representative of the whole; that the 
whole is not equal to its parts; that it is a domestic corporation, for 
the purpose of acquiring property and making contracts and bringing 
suits to protect itself, but a loose association and alien partnership for 
the purpose of preventing service of process in suits brought to enforce 
its contracts and subject its property to the payment of its debts; that 
it is one for its own interest, and a mu/titude of foreign fragments as 
to the rights of others; and that, in order to effectuate so laudable a 
scheme of fraud, the law imposes upon its creditors the impossibility 
of serving process upon the separate and scattered atoms. It.is sub- 
mitted that for the objects of the Virginia suit no such duty was 
imposed. 

Undoubtedly, a judgment against a person who has not been served 
with process, or received notice, or appeared to the suit, is void. But 
it is equally true that a man may agree that service upon, or notice 
to his agent, shall be valid againet himself, and he may authorize an 
agent to appear for and represent him, or he may agree to receive 
any particular mode of notification of legal proceedings; and if pro- 
cess is served, or notice is given according to his contract, the judg- 
ment against him is binding, It is upon this principle that an 
attorney at law, if not by virtue of his office, is often, by special em- 
ployment, authorized to receive notice, and to appear for and repre- 
sent his clients; and in such case the judgment against his clients is 
as binding as if réndered upon personal service of process. By many 
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of the States, statutes have been passed requiring as a condition pre- 
cedent to the power of a foreign corporation to transact business 
within the State that it shall agree to appoint and shali appoint an 
agent to receive service of process against it; and it has been uniform- 
ly held that a*judgment against the corporation, duly acquired by 
process so served, is valid and binding; andin Lafayette /nsurance 
Uo., vs. French, 18 How. 404, it was held that such a judgment under 
the Federal Constitution is entitled to receive the same faith and 
credit in every other State which it has in the State in which it was 
rendered. Such agreements to receive service of process or notice, if 
duly acted upon, seem to operate by way of estoppel, and exclude 
denial of the jurisdiction founded upon such service or notice. Hav- 
ing submitted himself to the local jurisdiction by procuration, the 
party agreeing to be so bound will not be heard to deny the jurisdic- 
tion which he has accepted and invoked. He is bound by his con- 
tract, as by any other contract made for sufficient consideration, or 
upon which innocent third parties have dully acted. It was upon 
this principal that Vadlée vs. Dumergue. 4 W. H. and G. (4 Exch.) 
289, was decided. 

In that case, an English subject had become a shareholder in a 
French company, subject to the liabilities and rights attaching thereto, 
and it was necessary by the law of France that he should elect a 
domicile in France at which the directors of the company might 
notify him of all the proceedings relative to the company or to him- 
self. By the law of France, all proceedings affecting any party 
having his real domicile out of that kingdom, left for him at such 
elected domicile, were as valid as if left at his real domicile in France. 
This, it will be seen, was a contract or agreement to receive construc- 
tive notice of legal proceedings. He became liable as a shareholder 
to pay a certain sum, and to be sued for the same by the plaintifis. 
To recover the amount, the plaintiffs caused a summons to be left at 
his elected domicile, requiring him to appear in court at a certain time 
and place. The defendant did not appear according to the exigency 
of the writ, whereupon the plaintiffs recovered judgment by default. 
Upon that judgment the plaintiffs brought an action against the 
defendant in the Exchequer Chamber of England. The defendant 
pleaded that he was not, at any time, a resident of France, or within 
the jurisdiction of the court, nor subject to the laws of France; that 
he was never served with any process whatever, nor had he any notice 
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whatever of any proceedings in the action, nor did he appear in court 
or have any opportunity of defending himself against the claim, and 
the proceedings were taken in his absence and without his knowledge, 
privity or consent. 

The court of Exchequer Chamber held that the plea was bad. 
and gave judgment for the plaintifis. The court said, that upon 
the facts stated, there was no doubt of the right of the plaintiffs to 
recover. That was not a case in which there was a judgment 
against the company, but a case in which the defendant had agreed 
to accept service of process for a direct individual liability growing 
out of his relations to the company as a shareholder, and the French 
judgment against him was founded upon constructive notice, but was 
founded upon the terms of his contract to receive such notice, and 
was held to be a valid judgment, because of that agreement, and was 
recognized as such in Kagland when suit was brought upon it. This 
may be said to be an extreme case, but it has often been recognized as 
a correct exposition of the law, and obviously the more extreme it 
may be considered, the stronger it becomes, as an illustration of the 
principle that when a man contracts to receive notice of legal proceed. 
ings and such proceedings are had in accordance with the terms of his 
contract, he is as much bound as if he had received personal notice, or 
had appeared as a party. And this, although in point of fact, as was 
the case in Valle vs. /wmerque, he had no actual knowledge whatever 
of the suit. 

The next example to which we Shall refer is that of the Bank of 
Australasia vs. Harding, o M.G. & §. (67 E. C. L.) 660. In that 
case the Bank of Australia was an unincorporated banking 
association, and by an act of the Legislature of New South Wales, 
the terms of which were accepted by the association, it was pro- 
vided that the association might sue and be sued in the name of 
the chairman for the time being. The Bank of Australia became 
indebted to the Bank of Australasia in the sum of £175,000, and 
to recover the amount the Bank of Australasia brought suit in 
the Supreme Court of New South Wales against the chairman, 
for the time being, of the Bank of Australia, and recovered judgment. 
against the bank. The members of that company were liable as 
partners, the company being unincorporated, except in so far as the 
legal capacity of suing and being sued collectively by its chairman 
gave it the character of a juridical person for jurisdictional prrposes, 
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and thus made it for such purposes a yuase corporation. Angell « 
A. Corp., $$ 25, 58, 76; Oliver vs. Liverpool, &e, Ins. Vo., 100 Mass., 
531, 538, 539. 540; Wordsworth on Joint Stock Companies, 41, 175.) 
Upon that judgment against the Bank of Australia, the Bank of 
Australasia brought an action in the Court of Common Pleas in Eng- 
land (colonial judgments being conswlered foreign judgments), to 
recover the whole amount against Harding, who was a member of the 
company. By various pleas elaborately drawn, the defendant set up 
the defence in substance that he was not a resident of New South 
Wales, and had not been served with. process, was not a party to the 
suit in the Supreme Court of that colony, had not appeared and had 
received no notice of the same, which is in substance the defence 
pleaded in this case. But Lord Chief Justice Welde and the 
whole Court held that the plea constituted no defence to the action, 
and that by becoming a member of the company the defendant had 
dealt with the public upon the terms of the colonial act by which the 
company might sue or be sued by its chairman, and that he had as- 
sented to the chairman’s being considered for all purposes connected 
with the suit as his representative. Maule, J., said: “I fully coneur 
with what has fallen from the Lord Chief Justice.” Creswed/, J., 
said: “I am of opinion that the plaintiffs are entitled to judgment. 
From the pleadings it appears that the defendant was a member of a 
company who must be taken to be a consenting party to the passing 
of the colonial act. Ile must, therefore, be regarded as having agreed 
that suits upon contracts entered into by the company might: be 
brought against the chairman and that the chairman should for all 
purposes represent ‘him in such actions. Deing his own appoifted 
agent he had notice of the proceedings. If he had been resident in 
the colony he could not have made himself party to the action, or in 
any manner personally interfered in the proceedings.” Za/fourd, .J., 
said he “ was of the same opinion; that the plea stated that the de- 
fendant was never a resident in New South Wales, and had no notice 
of the proceedings, but the answer to that is, that the defendant was 
a member of a partnership carrying oa business in the colonies, and 
was contented to leave his property there, to be revulated by the law 
af; the colony.” 
o(Phis was in 1849; In 1851 the bank of Australasia, upon the Same 
judgment against the Bank of Australia, recovered in the Supreme 
OoustofyNew South Wales, by service of process upon the chairman 
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of the company, instituted an action in the court of Queen’s Bench in 
England against .Vias, another member of the company; and the same 
defence was in different forms elaborately pleaded, that defendant was 
not a resident of New South Wales, had not been served with process, 
had not appeared therein, and had received no notice of the same. 
The counsel for the plaintiff was proceeding to state the case when he 
was stopped by the court, who desired to hear from the other side. And 
then ovill for the defendants made an elaborate argument to show 
the nullity of the colonial judgment, contending that the act of the 
Colonial Legislature could give no jurisdiction against any others than 
persons actually present or having property in the colony; and quot- 
ing Story’s Conflict of Laws, section 539, to the effect that “ No sover- 
eignty can extend its process beyond its own territorial limits to 
subject either persons or property to its judicial decisions.” Lord 
Chief-Justice Campbell interrup ing said: ‘* The question is, whether 
the defendant, being a shareholder in this company, was not virtually 
present in the colony;” and when the counsel replied that ‘‘ service on 
one partner abroad could not be equivalent to service on another part- 
ner in England so as to affect hie rights, and that the local act of the 
Colonial Legislature only regulated the mode of proceeding against 
persons resident within the colony, and had no extra territorial effect,” 
the Lord Chief-Justice answered, “ Surely it must have been intended 
that the judgment against the chairman should be available against 
all the members individually.” and after much other discussion be- 
tween the court and counsel and time taken for advisement, the unan- 
imous judgment of the coart was delivered by the Lord Ohief-Justice, 
in which it was Ae/d, * that the colonial act was passed for the benefit 
of the Bank of Australia, established within the colony, and that the 
defendant was a shareholder in the bank when the act was passed and 
when the promises were made by the bank on which the action against 
the chairman was commenced: that the colonial legislature clearly 
had authority to pass an act regulating the procedure by which the 
contracts of the bank should be enforced in the courts of the colony, 
nor was there anything at all repugnant to the law of England nor to 
the principles of natural justice in enacting that actions on such con- 
tracts instead of being brought individually against all of the sharehold- 
ers in the company, should be brought against the chairman whom they 
have appointed to represent them. A judgment recovered in such an 
action, we think, has the same effect beyond the territory of the col- 
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ony which it would have had if the defendant had been personally 
served with process, and being a party to the record, the. judgment 
had been personally against him. The act imposes no new liability 
upon him, but only regulates the mode in which that liabilty shall be 
judicially constituted. Any specific remedy upon the judgment which 
might have existed in the colony cannot be obtained out of the colony, 
and unless the judgment may have been made the foundation of an 
action, it could not, in any manner, be rendered available in this 
country. In recompense tor the advantages conferred upou the com- 
pany by the act, it anxiously provides that the rights of the creditors 
of the company shall not be prejudiced by it.” 71 E. C. L., 717. 

This important case, involving so large an amount and establishing 
principles of so much consequence to similar companies existing in all 
the colonies of Great Britain is also reported in 20 Law. J. Rep. 
(N.58.,) Q B., 284, and in 4 E. L. and Eq., 252. 

In 1874, these two cases, together with Vallee va. Dumergue,* 
supra, came under review in the Court of Exchequer, in Cop vs. 
Adamson, L. R., 9 Exch., 345. To an action on a French judgment 
the defendant pleaded that he was not at any time before the judg- 
ment resident or domiciled in France, or within the jurisdiction of the 
court, or subject to the French law; that he was never served with 
any process, and had no notice or opportunity of defending himself. 
The replication was that the defendant was the holder of shares in a 
French company having its legal domicile at Paris, and became 
thereby subject to the law of France and to all the liabilities, &c., be- 
longing to holders of shares, and in particular to conditions contained 
in the statutes or articles of association; that by these it was agreed 
that all disputes arising during liquidation between shareholders should 
be submitted to the jurisdiction of a French court; that every share- 
holder provoking a contest must elect a domicile, and in default, elec- 
tion might be made for him at the office of the Imperial Procurator, 
and that all summons, &c., might be served at the’ domicile formally 
or impliedly chosen ; that the company became bankrupt, and defend- 
ant’s unpaid calls became payable to the plaintiff as assignee; that he 
made default and provoked a contest ; that he never elected a domicile, 
and thereupon the plaintiff caused summonses, &c., to be served at 
the office of the Imperial Procurator; that by the law of France that 


* Cited and approved in Pennoyer vs. Ne ff, 9 U. S., 735, 738. “See also St. Clair vs. 
Vor, 106 U. S., 353. And ex-parte Shallenburger, 96 U. 8., 377. 
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office was the defendant’s implied domicile of election for the purpose 
of service and the service was regular; and that the defendant was 
bound to appear but did not, whereupon judgment by default was re- 
covered against him. Sir Fitzroy Aelly, Chief Baron, said, that 
before he proceeded to deal with the authorities, he would shortly 
state what he conceived to be the law bearing upon the plea: “TI ap- 
prehend that it is now established by the law of this country that one 
who becomes a shareholder in a foreign company and therefore and 
thereby a member of that company—such company existing in a foreign 
country, and subject in all things to the law of that country—himself 
becomes subject to the law of that country, and to the articles and 
constitutions of that company, construed and interpreted according to 
the law of that country in all things and as to all matters and all 
questions existing or arising in relation to or connected with the acts 
and affairs and the rights and liabilities of such company and its 
members severally and collectively; and if that company, by the law 
of the country in which it exists or by the articles of its constitution 
is subject to the jurisdiction of a particular court within that country, 
so also is each shareholder or member subject to its jurisdiction in all 
cases in relation to or connected with such company.” 

And then the learned Chief-Baron proceeded to discuss the case 
of Schibsby vs. Westenholz, Law Rep. 6 Q. B. 155 (which was a case 
in which a foreign judgment had been obtained against a defendant 
without service of process or notice of any kind, and merely according 
to local |uw without any contract or consent on bis part to subject 
himself to that jurisdiction) and said: “It is to be observed that in 
that case no fact was found imposing on the defendant the duty of 
obeying the judgment. The case was not one of a person alleged to 
be bound by the law of a foreign country and the judgment of a for- 
eign tribunal by reason of his having pecome a shareholder in a com- 
pany existing only under the law of that country, but it was one of a 
contract between the plaintiff, who was resident in England, and the 
defendant, who was resident in France, for the sale and delivery of 
merchandize. There was nothing to prevent the French seller suing 
the English buyer here for breach of contract, and nothing which ren- 
dered the latter amenable to a French tribunal. In the present 
case we have to consider the law as applicable not to an ordinary 
mercantile contract, but to persons who, though not resident in the 
foreign country, have become members of what we should call a joint 
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stock company, existing only in that country and subject to its laws.” 

And then the Chief-Baron cited at length Bank of Australasia vs. 
Harding, supra, and added: “It certainly seems to me impossible to 
have an authority more directly in point, and the Lank of Austral- 
asia vs. Nias, is to the same effect.”” And after having also cited and 
approved Vallée vs. Dumerque, he adds: “Upon all these authori- 
ties, therefore, it appears to me that the defendant is liable, and the 
principles they establish are, in my opinion, reasonable and just. 
The defendant, as a shareholder in this foreign company, becomes en- 
titled to all the benefits resulting from the possesion of the shares : 
surely it is very reasonable that the laws of France, and, as is alleged 
in the first replication here, the articles of association also should pro 
vide that he should elect a domicile, and that if he does not, one may 
be elected for him, at which, process, if necessary, may be served. 
Otherwise it might be that a shareholder might, for years, receive al! 
the benefits belonging to his position and yet escape all the burthens 
just because his rea! domicile was out of the kingdom of France, or 
there were no means of discovering where he might be, and enforcing 
a demand upon him.” 

In these views Amphlett, J., and Pigott, J., the associate justices 
concurred, though on another plea similar to the plea above stated, 
hut omitting all reference to the statutes or articles of association, they 
differed from the Chief Baron, a matter, however, of no importance 
in respect of our case, as it will be shown that the shareholders in this 
company expressly Lecame such under and according tothe general 
statutes of Virginia in regard to corporations and joint stock compa- 
nies and the special charter which, together, form the constitution and 
articles of association of the Company. 

In 1880, the whole subject as to the jurisdiction of foreign courts 
over Englishmen was brought under review, and the cases examined 
and summarized in /’ousillon vs.- Rousillon, by the Chancery Divi- 
sion of the High Court of Justice, L. R., 14 Ch. Div., p. 351, and on 
p. 371, Sir Edward Fry, J., in delivering the opinion of the Court, 
after speaking of Schibsby vs. Westenholz, supra, L. R. (6 Q. B.), 155, 
said: “ What are the circumstances which have been held to impose 
upon the defendant the duty of obeying the decision of a foreign 
Court? Having regard to that case, and to Copin vs. Adamson 
(supra, L. R., 9 Ex., 345) they may, I think, be stated thus: The 
courts of this country consider the defendant bound, where he is a 
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subject of the foréiyn country in which the judyment has been obtained; 
where he was resident in the foreign country when the action began; 
where the defendant in the character of plaintiff has selected the 
foram in which he is afterwards sued: where he has voluntarily ap- 
peared ; and where he has contracted to submit himself 7 the forum en 
which the judgment.was obtained.” 

[t will be seen that for all the purposes of jurisdiction over their 
rights, interests and property in, to, and in respect of the corporation 
of which they became members, the defendant shareholders in our 
case, by taking shares in the said company, not only contracted to sub- 
init themselves to the forum of the sovereignty by which the corporation 
was created, and in which the decree in question was obtained against 
the corporation, but that also in contemplation of law they, for such 
purposes, became inhabitants and residents of the country in which 
the corporation itself acquired its own domicile and has its legal 
existence. 

The company is not merely an association of individuals, like the 
Bank of Australia, with unlimited liability, by legislative act united 
and made a collective body, with legal individuality only for the pur- 
poses of suing and being sned as one person (which would be sufficient 
for the exigencies of our case), but is a private corporation, pure and 
simple, endowed with perpetual succession and a common seal, with 
capital stock divided into shares, transferable by assignment, and the 
liability in respect to which and to all the obligations of the company 
is confined to payment of the amount of capital stock subseribed for 
and expressed upon the face of the shares, with the power in its cor- 
porate name of acquiring, holding, conveying and assigning property, 
real and personal, of contracting and being contracted with, of suing 
and being sued, of pleading and being impleaded, with the power of 
local self-government in its corporate capacity by its own president and 
board of directors, a legally constituted body for that purpose, author- 
ized to make ordinances and by-laws and generally to carry on its 
business by corporate agents, with a principal office at the site of its 
domicile, which is the legal site of all its property and of its business; 
the whole being under the general contro! and direction of the share- 
holders. It was thus endowed by the sovereignty of its creation with 
complete legal individuality, representative in all things of the rights, 
property and business of the collective body of which it was com- 
posed. 
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The general statutes of the State of Virginia, in respect to corpo- 
rations and to joint stock companies and the special charter granted to 
this company, subject to those statutes, thus constituted the articles of 
its association and the law of its being. One of the chief of these 
articles is the faculty of being sned and impleaded in its corporate 
capacity in the jurisdiction of its domicile; and every person who 
became a shareholder of its capital stock mecessarily subscribed to 
that article and made it a part and one of the conditions of the con- 
tract by which his shares were to be acquired and held, and the | 
property and business of the company to be regulated, conducted and 
controlled. The whole charter was a contract between the share- 
holders on tke one part and the State of Virginia on the other, bind- 
ing on both parties, and protected as such alike by the constitution of 
the State and of the United States, and it is plain that in considera- 
tion of the large and valuable franchises and privileges granted to the 
corporation by the State, including the power of contracting obliga- 
tions in its corporate capacity, free from individual liability on the 
part of its members, the right of suing it and the duty of its eubmis ) 
sion tothe jurisdiction for being sued in. its corporate name and 
capacity, were reasonable and proper requirements. ‘These require- 
ments were, indeed, necessary to insure to the State and the public 
dealing with the corporation the means of enforcing performance by 
the corporators of all the obligations, of every character, of the com- 
pact made with the State and evidenced by the charter. 

And it may here well be observed in passing that first among these 
obligations of the corporators were the contracts of subseription they 
were to make to the capital stock, and it would have been absurd on 
the part of the State to have allowed such contracts to be made paya- 
ble en futuro without reserving and providing the means of enforcing 
payment otherwise than by personal suit against the thousands of the 
corporators in different and distant States taking shares in the 
$5,000,000 of stock, which was authorized by the charter. As the 
corporators were allowed to sue in their corporate name and the State 
agreed to allow that to be done, so the State required that the corpo- 
rators might be sued in their corporate name, and they agreed that 
that might be done. 

Therefore, in a suit in which the corporation is sued in its corporate 
name, in respect of its property, and in which jurisdiction is duly 
acquired over it by legal service of process, according to the laws of the 
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forum, a jadgment against the corporation is in legal contemplation a 
judgment against the stockholders, who have agreed to be sued in that 
manner, and who by virtue of their corporate powers have all the 
means of protecting themselves by their own officers and agents 
wherever the suit may be brought. It is for these reasons that a 
judgment against the corporation wherever it is properly rendered 
whether in the State of its creation or elsewhere is binding upon the 
members of which it is composed. But in such a suit brought in the 
forum of its domicile and where jurisdiction is acquired according to 
the laws of that domicile, it is peculiarly proper that a judgment or 
decree against the corporation should conclude the stockholders. 
That is the home of the corporation and the sphere of its legal exist- 
ence. In the familiar language of Mr. Chief Justice Taney, in the 
Bank of Augusta ve. Earle, 13 Pet. 519, the corporation can exist 
only within the limits of the sovereignty which created it, and cannot 
migrate to another territory. As far back as the time of Lord Coke, 
it was said to be an inhabitant of the place in which it wus created, 
and was included in acts of parliament, applicable to inhabitants. In 
the nature of things it can have its residence only where it exists. 
For the purpose of jurisdiction in the Federal Courts it is a citizen of 
the State of its creation and domicile, and it is conclusively presumed 
tliat all of its shareholders are citizens of that State. Ohio and M. 
R. R. Co. vs. Wheeler, 1 Black, 286; and in Muller vs. Dows, 94 U. 
S. R. 444, it was expressly held that “A suit by or against a corpora- 
tion in a court of the United States is regarded as brought by or 
against its stockholders, all of whom are for the purposes of jurisdic-. 
tion conclusively presumed to be citizens of the State which created 
og 

In legal sense there is no ‘difference whether the suit be brought 
against the corporation in a State court or a court of the United 
States. The corporation is a resident and denizen of the State of its 
birth and existence, and as it is composed of its corporators, in legal 
sense such is their residence also for the purposes of jurisdiction in 
respect of suits touching the corporate property. All of that prop- 
erty is owned by the corporation in the place of its domicile, and that 
is the situs of all of its movable property and choses in action every- 
where. All the obligations due to it are due to it at ite domicile 
and the principle office of its business, and among these, it has been 
expressly held, are the unpaid enbseriptions to its capital stock, See 
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Penobscott R. I. Vo. vy. Barthell, 12 Gray, 266, Rorer on Interstate 
Law, eection 203; Story’s Conflict of Laws, sections 382, 383, 394-400. 
Wharton’s Conflict of Laws, section, 363 (4). 

In legal proceedings, therefore, in the domicile and loca) eite of the 
corporation in which jurisdiction has been duly acquired over the cor- 
porate body in a court of competent jurisdiction by due service of 
legal process according to the law of the forum, to all intents and 
purposes all the property and rights of property and assets of the 
corporation are before the court, and represented by the corporation, 
and all of the corporators and especially those owing unpaid subscrip- 
tions are before the court, and represented by the corporate and legal 
individuality, and are residents of the domicile and forum and 
present in court. And if, in the case of a partnership and mere 
loose association endowed with legal individuality only for the pur- 
pose of suing and being sued, it was unanimously held in the Bank of 
Australasia vs. Harding, and the Bank of Australasia vs. Nias, by 
the Court of Common Pleas and the Court of Queen’s Bench, that 
a judgment against the chairman of the company, (who was desig. 
nated as the person to be collectively sued,) in the Supreme Court ot 
New South Wales was binding upon the associates and partners in 
England as if judgment had been individually rendered against them, 
and those decisions have been severally and unanimovsly approved 
and affirmed by the Court of Exchequer and the Exchequer Chamber 
and the Chancery Division of the High Court of Justice, upon the 
principle that by becoming a member of such company and taking 
shares therein, the shareholders had accepted the articles and terms of 
the association and had agreed and contracted to be collectively sued 
in a guast corporate capacity, by the name of their chairman—it 
would seem too clear for discussion that in regular judicial proceedings 
had in the domicile and forum of a complete corporation in which 


jurisdiction has been duly acquired by the competent court, a judg- 


ment or decree against the collective body must bind and conclude 
the shareholders who, by accepting the charter and taking shares in 
the company, have contracted and agreed to be sued in that manner. 

Hence it is held in al] the States of the American Union that a judg- 
ment against the corporation, in suits upon its contracts respecting its 
property, is binding and conclusive upon all of its members, and this 
especially in respect to unpaid subscriptions of capital stock. It is 
tipon thie ground that in some of the States, as in Mississippi and 
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Alabama, statutes have been passed which, npon judgment and exe- 
eution against a oorporation, unsatisfied, authorize process in the 
nature of attachment or garnishment, against stockholders for unpaid 
subscriptions, and the judgment against the corporation is held to be 
conclusive as against them in respect of the matters thereby adjudi- 
cated. Curry vs. Weodward, 53 Ala., is an example. And in all of 
the States in which equity jurisdiction has been invoked upon judg- 
ment and execution unsatisfied against a corporation, it has been held 
that equity has jurisdiction upon such judgment to require ite stock- 
holders to pay the whole of their unpaid subscriptions in payment of 
the debt, and the judgment againet the corporation is considered as 
conclusive evidence against them. 

In Hatch vs. Dana, 101 U.S. R. 215, several cases of the kind are 
cited, and that case itself is an illustration of the same rule. Ogilvie 
vs. Anow Insurance Company, 22 How. 380, was another case of the 
kind, and in that case the bill filed upon jadgment and exccution an- 
' satisfied, made various allegations against the corporation, and it was 
taken for confessed, and even in respect to these allegations the court 
said (page 387): “ The bill was taken pro confesso as against the cor- 
poration. The other defendants deing corporators, are consequently 
concluded as to the averments of the bill affecting them as such.” 

The only question ever made has been whether even in respect to 
collateral individual liabilities for the debts of a corporation imposed 
by special statutory provisions, beyond the liability for payment of 
subscriptions to the capital stock, a judgment against a corporation is 
not conclusive against its stockholders. On this subject Mo- 
rawetz (Private Corporations, section 619), says: “A judgment 
obtained against the corporation is certainly conclusive (untii reversed 
for error or impeached for fraud) in a suit to charge the stockholders 
upon their unpaid stock subscriptions, and by analogy it should also be 
held conclusive in a suit to charge them upon their additional indi- 
vidual liability to creditors. It must be borne in mind that a corpo- 
ration is composed of its stockholders, and that a judgment obtained 
against the corporation is in reality a judgment obtained against the 
stockholders in their corporate capacity. There is no reason why the 
members of a corporation should be allowed to contest a creditor’s 
claim twice, once in the suit against the corporation throngh the cor- 
porate agents, and again in the suit brought to charge them individ- 
ually.” 
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And see the late and important case of Stephens ve. For, 838 New 
York, 313 (1881), which furnishes the most recent illustration upon 
the ‘subject. 

If indeed jurisdiction over the corporation does not embrace juris- 
diction over the corporate contracts and property, and the corporate 
members in respect thereto, the fundamental articles of association by 
which the corporators agree and bind themselves to be sued in a cor- 
porate capacity would be null and void. In granting the valuable 
franchises of this charter, it cannot be presumed that the State of 
Virginia intended to exclude the jurisdiction of its own courts over 
those who, by accepting thoze franchises, had agreed to subject them- 
selves to be sued in a collective capacity in her courts in respect of 
the obligations they were to assume, and thus to ignore and set aside 
the general law of corporations and the general rules and principles 

of Jaw governing judicial proceedings in respect of parties and privies. 
1 Greenl. Ev., section 523. 

It has been shown that in judicial proceedings against a corporation 
touching its contracts and property, over which jurisdiction has been 
acquired, and especially in the forum of its domicile, the stockholders 
are not necessary parties in order that they may be bound by the 
judgment or decree. It may be said further that they are nct even 
proper parties, being themselves fully represented by the corporation, 
according to the terms of their agreement in accepting the charter 
and contracting to be sued by their corporate name and agency. The 
corporation itself can only answer under its common seal. Story’s 
Kq. Pl., sec. 235. Baltimore & Ohio R. R. Co. vs. City of Wheeling, 
13 Grat., 62. And stockholders cannot answer for it. Bronson vs. 
Lacrosse Rt. Re. Co., 2 Wall., 283. And they cannot even appear and 
be heard for themselves. Holyoke Bank vs. Paper Co., 9 Cush., 576; 
Lane School District vs. Weymouth, 10 Metc. 462; Farnum ve. Bal- 

lard, &c., 12 Cush., 507; National Bank of Augusta vs. Southern, 55 
Ga., 36; Blackman vs. Ceni. R. R., 58 Ga., 189; Memphis, &c. R. R. 
Co. vs. Forbes, 2 Woods, 323, which decisions fully sustain what was 
said in Bank of Australasia vs. Harding, supra, that if the share- 
holders had been on the spot they “could not have made themsglves 
parties to the action, or in any manner personally interfered in the 
proceedings.” 
But it is sufficient for us to know that they were represented 
according to their own contract, by their own corporate individual- 


Privies in the Richmond suit, and are therefore bound by What was 
judicially done therein. They were by agreement, and by repre- 


und by its results as if they had been personally served with 
Process, 

It becomes necessary, therefore, only to ascertain What was done 
in that suit. First, the creditors secured by the deed of trust were 
before the court, and their claims Were ascertained and established by 
its decree against the Corporation. If there had been any defence (by 
way of limitations or want of consideration or otherwise) to any of 
those claims, that was the time when such defence should have been 
made. The decree establishing the Claims was not entered until more 
than twelve months after the order was made directing ap inquiry, 
and an account of the debts, before one of the Master Commissioners 
of the Court, and nnti! more than twelve months after due publica- 
tion of the time and place of taking the “ccounts, and the inquiry 
was Commenced, and hot until six monthé after the report of the Com. 
missioner had been filed. Ample time and Opportunity were thus 
allowed to the Corporation to make any defence jt had to any claim, 
and none was made. Both the original and amended bills were taken 
Pr confesso, but the decree entered Was not an ordinary deeree by 
default. It was made after carefy] and elaborate inquiry, upon due 
service of provess and full notice, and is beyond question hinding 
upon the Corporation, and upon the corporators whom it represented. 
The indebtedness of the company secured by the deed ig therefore reg 
adjudicata. As to decree by default see Yj TEN Ve. Hamilton, 16 Md. 
329. 

The next question involved jp the suit was the validity and con- 
struction of the said deed of trust, 7 i Baltimore and Ohio R. R 
Co. vs. Glenn, 28 Md., that matter was gaid to be governed by the 
law of Virginia, aud upon the assumption that the deed conveyed al] 
the assets of the wompany the Court of Appeals of Maryland held 
that the deed Was valid. The Richmond Chancery Court, whose 
peculiar functien jt Was, Coustrued the deed and held it to be valid, 
and that it conveyed all the assets of the ~ompany in trust for the pay- 
ment of its debts, including the right to receive the unpaid subscrip. 
tions to the capital stock. But jn construing the deed and the charter 
under which it was made the Jearned court also held that the deed did 
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not carry the corporate tranchise and power vested in the President 
and Board of Directors of levying an assesement and call. This con- 
struction of the deed and of the charter is thus also res adjudicata aa 
between the creditors, the corporation and the trustees, all of whom 
were duly before the court. 

The next question was, What, under the circumstances, was to be 
done? The bills taken for confessed against the company, the proofs 
exhibited in the cause, and the answers of the trustees, all showed that 
the President and Board of Directors had failed and neglected to per- 
form the legal and moral duty of making the necessary assessment 
upon the unpaid subscriptions for the satisfaction of the debts secured 
by the deed. There was but one thing for the court to do, and that 
was, itself to make the assessment and eall in the exercise of the 
ordinary jurisdiction and power of a court of equity, recognized and 
established by the House of Lords of England as far back as the time 
of Charles II, exerted and illustrated by innumerable examples in this 
country during the last fifty years by the highest courts in the several 
States, and as late as March the 13th, 1882, asserted and approved (as 
it often had been before) by the Supreme Court of the United States, 
in the case of Scovill vs. Thayer, cited supra. See Salmon vs. Ham- 
borough, 1 Cas. in Ch, 204; Sanger vs. Upton, 91 U.S. R., 56; 
Upton vs. Hansbrough, 3 Biss., 417; Marsh vs. Burroughs, 1 Woods, 
463, and the numerous cases cited by Morawetz, § 577, note (1). In 
Scovill vs. Thayer, it was said by the Supreme Court: “It is well 
settled that when stock is subscribed to be paid upon call of the com- 
pany, and the company refuses or neglects to make the call, a court of 
equity may itself make the call, if the interests of the creditors 
require it. The court will do what it is the duty of the company to 
do.” In all vs. U7. 8. Ins. Co., 5 Gill, 484, the Court of Appeals of 
Maryland had been a pioneer of the jurisdiction in this country, and 
the case is frequently cited by the Supreme Court of the United 
States, as in Sanger vs. Upton, 91 U.S. R., 59. 

The right and power to make the call, and the necessity and pro- 
priety of its exercise, and the manner and extent of its exercise, were 
thus all adjudicated by the said decree of the Chancery Court of the 
14th of December, 1580, in actually making the call. That whole 
matter, therefore is, also res adjudicata. ; 

There was but one other question before the court. It was whether 
to keep in the execution of the trusts the trustees who were non-resi- 
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dents of the State, and ont of the territorial jurisdiction of the court, 
(but who had submitted to its jurisdiction by filing answers to the 
cause) and who for fourteen years had obstructed the creditors in the 
collection of their debts, and had failed to perform their duty alike 
to the corporation, the stockholders and to the creditors, or to remove 
them and substitute an active and reliable trustee in their place and 
stead, with bond and security in enfficient amount to ensure the prompt 
and efficient execution of the trusts of the deed. 

“In its judicial discretion the Court accepted the latter alternative, 
and, it is submitted, most wisely and justly. Of the general jurisdic- 
tion of equity in such a case, to remove the old and substitute a new 
trustee, to execute the trusts, there can be no question. See authori- 
ties collected in 1 Perryon Trusts, § 275 (1882), and see Hall vs. 


“Bryan, 50 Md., 194, 210. 


But in addition to this inherent jurisdiction, the Code of Virginia 
ich. 174, § 8,) express:y provided for the exercise of such power, and 
prescribed that “the trustee or trustees so appointed and accepting 
the same shall be substituted to all the rights, power, duties and re- 
sponsibilities of the trustee named in said deed.” The court, there- 
fore, had the amplest ju isdiction and power to m»ke snch substitution 
of a trustee for the execution of the trusts of the deed, and it may be 
remarked, that the said deed of trust was executed, delivered and 
recorded by the corporation in Virginia, at its domicile, principal 
office, and the legal site of ite business, and mnet be considered as 
having been made and intended to be construed and executed accord- 
ing to the laws of the place where the contract was made, which laws 
entered into and constituted an inherent part of the terms and condi- 
tions of the contract. The Homestead Cases, 22 Grat., 288. 

And, obviously, if, in the administration of a trust, either by its 
general jurisdiction, or otherwise, Chancery has not the right and 
power to substitute an efficient for an inefficient trustee, or a live for a 
dead trustee, in order that the trusts may not fail, it must be emasen- 
lated of one the most important functions it daily perforras. 

The creditora, the old trustees, and the corporation being duly be- 
fore the court, the removal of the old trustees and the substitution of 
the new one to execute the trusts of the deed, are also res adjudicata. 

And these are all of the questions which were adjudicated by the 
decree in the Richmond suit. 

It is submitted that as betweeen the creditors and the corporation, 
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and the old trustees and the substituted trustee, the whole matter is 
res adjudicata by a court of competent jurisdiction, having duly ac- 
quired jurisdiction over all of the parties. And that the Chancery 
Court of the city of Richmond is a court of due and general chancery 
jurisdiction and powers, as its name imports, may be seen by reference 
to the Code of Virginia, ch. 155, $s 5, 6, and ch. 175. And in the 
absence of such plain appearauce of © jurisdiction, the Court of 
Appeals of Maryland has long ago held that “it is an acknowl- 
edged and fixed principle of universal obligation, resulting from the 
comity and respect due from one judicial tribunal to another, that a 
judgment of a court of record of a sister State is in itself prima facte 
evidence of jurisdiction; and it is not necessary for the party pleading 
such judgment, to set out affirmatively in his plea, the jurisdiction and 
facts upon which the power and authority of the court pronouncings 
the judgment depend.” Bank of U.S. vs. Merchants B’k of Lalt., 
7 Gill, 415. And see Morgan vs. Neville, 74 Penn. St., 53. 

We therefore stand upon the Virginia decree as having adjudicated 
between the creditors secured by the deed, the trustees in the deed, 
the corporation which made the deed, and its. corporators, all of the 
questions which are now sought to be :aised in this collateral action 
at law brought by the substituted trustee against certain debtors of 
the corporation, who are no less destors, but rather the more obliga- 
tory debtors, because debtors for unpaid subscriptions, upon the trust- 
fund and faith of which the debts of the corporation were contracted. 

We stand upon the Virginia decree as an entirety, as evidence of 
the truth of everything it asserts. We have no need to invoke the 
law of international comity. That law has nothing to do with this 
ease. If the decree in the Richmond suit was a valid decree, it was 
a judicial determination of the matters therein decided, and is entitled 
to be received, even in a foreign country, as evidence of all the mat- 
ters therein and thereby adjudicated. A foreign judgment is entitled 
to credit simply as evidence of an adjudicated fact, and not upon the 
principle of comity. It is considered that the matter adjudged has 
been decided by a tribunal of competent jurisdiction, and is therefore 
not open for inquiry when that jurisdiction has once been properly ob- 
tained, and has been exercised. See 1 Greenleaf on Evidence, §,522, 
and §$ 540, 541: Schibsby vs. Westenholz, L. R., 6 Q. B. (159). 

But the constitution and laws of the United States leave no doubt 
upon the snbject. The decree of the Chancery Court of Richmond, 
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by that constitution and those laws, is entitled to the same faith, credit 
and effect in every other State which it has in Virginia, where it was 
rendered. It must be regarded in Maryland as a domestic decree. and 
if conclusive in the State where rendered, Is equally conclusive in 
Maryland. Wernway ve Pawling, 5 Gill & Dis AOD. ”’ Storv on 
Const., $$ 1803-1313. 
What then ie the sum of the whole matter? A great corporation 
npon the taith of the unpaid subscriptions to its capital stock entered 
upon a great business and made a reat failure, and left its creditors 
in the lurch, who had trusted to the honesty and good faith of those 


subscriptions. In its embarassments, it executed in its domicile a 


« 
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deed of trust, conveying the unpaid subscriptions to pay its debts. 
The trustees had no right to make an assessment upon the unpaid 
subscriptions for the payment of the debts, and the President and 
Board of Directors, in whom the power was reposed, failed in their 
duty to exercise it, and the trustees failed in their general duty effi- 
ciently to execute the trusts of the deed. The creditors convened the 
trustees and the (? rporat ion to require u judicial ascertainment of their 
debts secured, and in accordance with the priorities prescribed by the 
deed, and to compel the necessary assessinent to be made on the sub- 
scriptions assigned by the deed in order to fulfill the trusts it created. 
The court of the domicile and forum of the corporation in due leval 
proceedings upon al] the pleadings and tacts appearing before it, 
judicially ascertained that, in order to fulfill those trusts, an assessment 
and call of thirty per cent. of the anpaid subscriptions was necessary 
and proper. The substituted trustee comes before a sister court of 
Maryland, and shows that such call has been made, and that he has 
been substituted in the piace of the former trustees to require pay- 
ment. He asks nothing of comity. He merely asserts and states 
that in respect to the detendants, jadgment has been rendered against 
the corporation and themselves as to everything that he claims, and 
that that judgment is to be considered as a domestic judgment and 
adjudication of all the matters it determined, and is entitled to the 
same full faith, credit and effect in Marviand as if it had been entered 
and rendered in a court of Maryland. He affirms, in effect, that the 
corporation has assigned the unpaid subseriptions to pay its debts, that 
a legal call has been made upon those subseriptions for tha purpose, 
and that he has been appointed to receive and enforce payment, and 
under the third and tourth clauses of the deed of trust, to which he 
has been substituted, he is duly authorized and empowered to sue for, 
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collect and apply the whole assets of the company to the payment of 
its debts. He is thus the duly authorized hand of the company and 
of the stockholders to collect the amount of the subscriptions ascer- 
tained by competent authority to be necessary to fulfill the trusts of 
the deed. That deed speaks for itself, and he speaks under the deed, 
and by virtue of competent authority in fulfillment of its trusts. 
And as the decree under which he acts is entitled to the same faith, 
credit and effect in Maryland as it is entitled to in the sister State of 
Virginia, where it was rendered, and as the defendant stockholders in 
this action were by agreement and representation duly before the Vir- 
ginia court when the decree was rendered, it follows that they are 
concluded by that decree. In Maryland an assignee may sue in his 
own name (ht. ©. Md., p. 594, § 41), and he, as duly substituted 
assignee, sues in his own name. 

If the defendants are not stockholders in the company, they can 
show the fact; or if they fave paid in fall their subscription, they can 
show the fact; but if they are stockholders, and have not paid their 
subscriptions, they are indebted to the company, and the plaintiff in 
its stead comes here and asks payment 

But it may be said that conceding that the stockholders every 
where are bound by the judicial proceedings in Richmond, in respect 
to everything else, yet that fhe substituted trustee can be regarded 
only ot the receiver ot “A foreign corporation, attempting to collect its 
assets in another jurisdiction. 2 gratia, grant this to be true, and 
yet it does not follow that, under the circumstances of this case, the 
substituted trustee, as guas? receiver, may not be entertained in the 
courts of Maryland to collect the trust assets confided to his hands. 
Booth vs. Clark, 17 How. 322, is doubtless good law as applied to 
the facts in that case, but its broad statement, without due qualifica- 
tions and restrictions, of the general principle involved, has led to 
much confusion of thought and misunderstanding of that principle, 
and to many loose statements in the text books upon the subject. 
The proposition is often stated in the broad terms that a receiver, 
however authorized to do so by the decree of his appointment, cannot 
and will not, under any circumstances, be entertained to bring a suit 
outside of the sovereignty of his appointment. We say that this is 
not true, and that in respect to the duly appointed receiver of a foreign 
corporation, it is not true either upon principle or upon the whole 
current of modern authorities. 
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Of course, if permitted to sue in another State, it mast be upon the 
principle of international comity, which comity is regulated by the 
State and is administered by its courts, and will in large degree be 
controlled by the constitutional and legal relations between the sister 
States, by the similarity of their laws, the identification of their busi- 
ness interests and the furtherance of mutual convenience by mutual 
concessions, by the general rules and requirements of commerce 
and trade, by community of institutions, social ties, sentiments and 
attections. 

The whole matter depends pon that devree of comity which ut 
State, under the circumstances of a viven cause, may deem it respect- 
ful, right and proper to extend to duly authorized agent of a sister 
State the sid of its courts in the ends of justice. The rule is that 
comity will not be extended to take assets out of another State upon 
which the citizens of that State have acquired a previous lien by 
attuchment or otherwise, and which may by the local law of the 
State be required for the satisfaction of creditors within the State. 

But if no such condition of facts exists, there is nothing in the law 
of comity ti preven! the entertainment yy the co irts of a sister State 


of «a receiver of a corporation of another State to collect its 
ASSELs. \ cC Say that there Is nothing in principle ayalnet the exten- 
sion and exercise cyt Stic j yuri diction. Nothing, certainly, in 
principle. lor if it be aid that a foreign receiver d ‘rives his 


authority to sue only from an extra territorial jurisdiction, the reply is 
that the corporation itself has no legal existence except in that extra 


territorial jurisdiction from which it derives all of its authority and 


power to act at all or to sue and be sued, and it is simply and purely 
by the law of comity that i permitted to make contracts, acqaire 
property, and carry on business, and to sue and be sued, and to plead 
ther State. All this is allowed to a fore ign 


and be impleaded in anot! 
corporation ; and upon principle, why should not a Receiver deriving 
authority from the same source from whence the cor poration derived 
its existence and powers, (when that guthority is representing -its 
rights, interests, and property), be entertained by the same comity ! 

Accordingly we tind that the modern decisions establish such jur- 
isdiction, and in proof see the following cases: 

Runk vs. St John, 29 Barb., 585 (1859). 

Lombard Bank vs. Thorpe, 6 Cowen, 46, 47 (1826). 

Bidlack. reer. vs. Mason, 26 N. A, Eq., 230 (1875), 
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Cagul vs. Wooldridge. S Bar. (Tenn.), 580 (1876). 
Graydon vs. Church. 7 Mich. 326, 52, 53, 54 (1857). 
Mann vs. Cooke, 200 Conn., 17 
Bagby vs. A. M. & 0. LP. 2P., 86 Pa. St., 291 (1878). 

Dayton s. Horst, Peecewver, ¢ Bos.. 115: Dayton vs. Borst. 231 WN. 
Y.. 435, 438. 439. 

Clopin Vs Adamson I _ a Kexeh.. supra.” 

And the authorities 
the receiver to sue, or any supposed irregalarities in the proceedings 
ot his appointment, cannot he questioned collaterally. 

Stewart vs. Lay, 45 lowa, 64. 

Schoonover vs. Hinkley, 48 lowa, 82. 

Cook vs. Citizens’ Bank, 75 Ind., 256. 

Howard vs. Whitman, rec’r. 29 Ind., 557. 

Ward vs. Farwell, 97 Ul. 508 

Attorney (jeneral vs. (fuardtan Ina. Uo... 77 N. Y.. 272. 

Whittlesey vs. Prante, 74 N. Y., 457. 

Say vs. DeGroot. 17, Abb. Pr. (N. Y.), 36. note. 

And in respect to the apporntment of a. substituted truetee, it is 
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equally fall to show that the necessity for 


laid down as established law in the learned and judicious work of 


Perry on Trusts, § 275 (citing mnong other authorities, the Court of 
Appeals of Maryland, in /’aules vs. Dilley, 9 Gill, 2Y2,) that, “If 


the court have jurisdiction of the subject matter, mere irregularity in 
the proceedings, or in the appointment will not make it void in a col 
lateral proceeding, nor can thie regularity of the proceedings or of 


the appointment be inquired into In a Gollateral suit: such appoint 
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ment must stand until it is reversed by proceeding for the purpose 
in the same case.” 

U pon every ground, therefore, the Virginia substituted trustee is 
entitled and may be enterained to sue in the courts of the sister’State 
of Maryland for the debts due to the corporation he represents, if, as 
is the case here, no Maryland creditor of the corporation has acquired 
any lien on thoge assets advarse to the rivhts ot the trustee. 

As a practical question, and in point of fact, the substituted trustee, 
Mr. John Glenn, is a citizen of Maryland and of Baltimore; and one 
of the largest creditors, secured by deed of trust, is the estate of W. 
W. Glenn, deceased (late of Baltimore , tor money lent or paid (Aa 

* For an excellent review of the cases, see Extraterritorial Jurisdiction of R 
22 Am., Law Reg. (N. 8.) p. 289 et seq., Mav, 1883.) Bank vs. Macleod, 38 Ohio, St. 183 
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debt of $42,000 with interest from 1867), and among the other chief 
creditors are the Baltimore and Ohio Railroad Company, the Bank of 
Commerce of Baltimore, the Philadelphia, Wilmington and Baltimore 
Railroad Company, and Henry M. Bash, trustee, and other citizens 
of Maryland; and thus the great bulk of the debts of the company is 
due to the citizens of Maryland, and in order to recover trust money 
dedicated to the payment of those debts, this action was brought by 
the trustee. In yvreat ineasure, it is virtually an action brought by 
citizens of Maryland, whose debts are established, to recover from 
other citizens of Maryland a small part of a large trust fund in their 
hands, which they, long ago, honorably consecrated to the payment of 
those debts, but have illegally withheld, ever since; and it is not per- 
ceived that any rule of comity intervenes against the common sense, 
right and justice of such a recovery, or that the same high considera- 
tions of enlightened jurisprudence, which inspired and distinguished 
the Court of Appeals of Maryland in affirming the validity of the 
of the deed of trust in the Laltimore and Ohio Railroad Company 
vs. Glenn. may not be invoked to give it practical effect. 

[V. In respect to the pleas as to the pendency of other suits, it is 
deemed necessary to say but little. In the first place, all such pleas 
should have been pleaded by the corpor&tion in the Richmond suit, 
and no such pleas were interposed in that suit, and they cannot be 
pleaded now for the first time in this collateral proceeding, by etock- 
holders, who were parties (or privies) to that suit, to defeat the rights 
of their own trustee seeking to recover out of their hands the trust 
money which they have dedicated to the payment of their debts. In 
the second place, all of those pleas are pleas in abatement, and in 
order to be valid, should state the pendency of another suit between 
the same parties and upon the same cause of action, in a court of 
competent jurisdiction, which had duly acquired jurisdiction over the 
parties, and the coutinued pendency of such snit when the present 
action was instituted. Some of the suits referred to are still pend- 
ing, but in none of them is the controversy between the same parties 
and upon the same cause of action as the suit in this case, and in none 
of the pleas is it averred that jurisdiction has been acquired over the 
parties in thesuitspleaded. It is impossible to suppose that this learned 
Court can be diverted from the administration of justice by the forlorn 
extremity of such technical defences obviously suggested only by the 
fertility of despair. And we respectfully conclude in the language of 
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detendant became ft mie Th rot tits rporation Dy his Own voluntary 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 
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WILLIAM J. HAWKINS, 


PLAINTIFF IN ERROR, 


JOHN GLENN, 


Trustee of the National Express and Transportation 


Company, 


DEFENDANT IN ERROR. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


This is a writ of error to the Circuit Court of the United 
States for the Eastern District of North Carolina, brought to 
reverse a judgment rendered by that Court in favor of the de- 
fendant in error in an action to recover from the defendant 
below, as a stockholder of the National Express and Transpor- 
tation Company, an assessment levied upon the stock of said 
company by a decree of the Chancery Court of the city of 
Richmond, rendered on the 14th of December, 1880. 


The cause of action set out in the declaration or complaint, 
is as follows: 

Ist. That the defendant subscribed tor two hundred and fifty 
shares of the capital stock of the National Express and Trans- 
portation Company, a corporation under the laws of the State 
of Virginia, and promised to pay the company $100 per share 
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for each share, in such installments and at such times as he 
might be lawfully called upon and required to pay, according 
to the tenor and effect of the law under which the company 
was incorporated, and was thereupon received as a stockholder 
of said company. 

2d. That on the 20th day of September, 1866, the company 
executed a deed of trust to three trustees, of all its property of 
all kinds, in trust for the payment of its debts, according to 
the terms of said deed of trust. 

8d. That afterwards, in a cause instituted in the Chancery 
Court of the city of Richmond, in which certain creditors of 
the company, suing for themselves and all other creditors of 
the company, were complainants, and the company, certain of 
its officers and the surviving trustees, were defendants, it was, 
on the 14th of December, 1880, decreed that the plaintiff be 
appointed trustee in the room of the survivors of the original 
trustees named in the deed of September 20, 1866, who were 
by the decree removed, with all the rights, estates, powers and 
duties conveyed to, or imposed upon the latter by the deed; 

That a large amount of debts were due by said company, 
which were entitled to be paid out of the property conveyed 
by the deed of trust; 

That 80 per cent. of the amount of each share of stock of 
the company remained unpaid by the persons liable to pay the 
same, which had never been called or required to be paid by 
the company, yet remained liable to be called for to pay the 
debts of said company ; 

That it was necessary to make a call of 30 per cent. of the 
par value of the stock of the company to pay its debts; under 
the provisions of the deed of trust, and an assessment of that 
amount was decreed upon the stock and stockholders of said 
company and their assigns, to be paid to the said plaintiff as 
substituted trustee, who was ordered to proceed to collect the 
same by such measures as he might be advised; that plaintiff 
duly qualified as trustee under said decree, and became entitled 
to all the rights of the former trustees, and to collect said as- 
sessment. The declaration then asserts the liability of defend- 
ant to pay the assessment of $30 per share upon the 250 shares 
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subscribed for by him. See Record, pages 4, 5 and 6, for dec- 
laration. 

The first plea of the defendant admits that he subseribed 
for the 250 shares, and that certificates for the same were issued 
to him, but avers that in fact he subscribed for a part of said 
shares for other persons, and that he made that fact known to 
the company and its avents, and that the shares were issued in 
his name, and he was entered on the books of the company as 
the holder of them, only as a matter of convenience—that 
when the certificates were issued to him he transferred part of 
the stock to the other persons for whom it was intended, and 
that it was the intention that the transferees should complete 
such transfer to their own names on the books of the com- 
pany, but that defendant did not Know whether they had done 
so or not, Detendant claimed that by reasou of the promises 
he was only liable, if at all, for 50 shares of said 250 shares 
subseribed for by him. 

The second plea avers that the plaintiff is not the proper 
person to maintain this action. 

The third plea avers that the plaintiff has accepted 25 per 
cent. of the par value of their shares from other stockholders, 
and that defendant is not liable for any greater amount. 

The fourth plea is that the cause of action did not accrue 
within three years before the institution of the suit. 

The evidence offered by the plaintiff showed that the defend- 
ant Was a subscriber for 250 shares of stock, for which five 
certificates had been issued to him for 50 shares each, upon 
which he was credited with $1,250 as paid, and that on the 5th 
of February, 1566, one of these certificates, No. 302, had been 
transferred on the books of the company, and in lieu of it 
five new certificates issued for 10 shares each to five persons 
named, leaving the other five certificates standing in defend- 
ant’s name on the books of the company. 

A duly certified copy of the record of the suit in the Chan- 
cery Court of the city of Richmond, in which the decree 
mentioned in the complaint was made, was offered in evidence 
without exception on the part of the defendant. 


The evidence On thi part of the defendant showed substan- 


tially the same thing as to his holding of stock, except that 
when he received the five certificates sent to him, made out In 
his Own name, he transferred one of them to each of the three 
persons for whom he alleged that he had taken them, but that 
only one of the five certificates had been transferred on the 
books of the company, 

Upon this state of the pleadings and proot, the plaintiff 
asked the Court to instruct the jury to find a verdict in his 
favor, which the Court refused to do, but instructed the jury 
that if they believed the evidence they should find for the 
plaintiff, which they did. 

The case 18 here on the exception of the detendant to the 
instruction given by the Court. 

The instruction dloes not define the amount of the recovery, 
and is silent on the subject of the amount of interest to which 
the plaintiff would be entitled if the jury should find for him. 
The complainant claims interest on the assessment until paid,” 
without stating from what date interest is claimed. 


It would seem, under these circumstances, that the amount 
of the judgment, so far as interest is concerned, is not a ques- 
tion presented by the exception. If the verdict was excessive 
as to the interest allowed,a motion for a new trial would seem 
to have been the proper remedy. 


But even if the exception be regarded as raising the ques- 
tion as to the amount of interest, there was no error. as we 
think will be shown hereafter. 

By stipulation of counsel the Record contains only so much 
of the record of the case in the Chancery Court of the city of 
Richmond as was considered material to the questions before 
the Court, with leave to either party to refer to the full trans- 
cript of the said Chancery Record. See stipulation, page 72. 


Before discussing the questions presented by the exceptions, 
we call the attention of the Court to certain provisions of the 
law of Virginia applicable to the corporation, which differ 
materially from the general law regulating such bodies, and 
the obligations of their members or stockholders. 
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By the Code of Virginia of 1860, title 18, ch. 57, sec. 24, (in 


+ 
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force when the corporation was formed, and yet in force—see 
Code of 1873, title 18, ch. 57, see. 26,) it is enacted: “ No 
stock shall be assigned on the books without the consent of 
the company, until all the money which has become payable 
thereon shal] have been paid, and on any assignment the assignee 
and assignor shall each be liable for any installment which 
may have accrued, or which may thereafter accrue, and may be 


proceeded against in the manner before provided.” 


This provision has been interpreted by the Court of Appeals 
ot Maryland, by the Supreme Court of Alabama, and finally 
by the Supreme Court of Virgimia, to mean, that notwithstand- 
ing the assignment of shares on the books of the company, 
whether the assignor be an original subseriber, or bimself only 
id stockholder by assignment, he, as well is his assignee, 18 
liable tor installments on the shares which may accrue after 
assignment. 

Nichkim Vea. Glenn, Trustee, 66 Vid. 179. 

Morris vs. Glenn, 13 Va. Law J. No. 11, page 224. 

Hambleton vs. Glenn, 13 Va. Law J. No. 12, page 
242. 

See also Glenn vs. Scott, 28 Fed. Rep. No. 15, page 
LL Se 

This statute so interpreted would seem to dispose of the 
the question of the lability of the defendant below to the full 


amount of his subseription. 


It will be observed that the defendant claims to have sub- 
scribed for 150 shares tor three other persons, viz., Jonathan 
M. Ileck, kK. . Battle and B. re Williamson. He says that 
three certificates of 50 shares each in //s name, but intended 
to be assigned to the above named persons, were sent to him 
and by him transferred to each of them. The remaining 100 
shares he says he took in his own name, intending, however, 
to transfer 50 of them to certain persons who he expected 
would take them. 

Now the stock ledger shows (page 14), that five certificates 
of 50 shares each were sent to defendant, Nos. 299, 300, 301, 
302. 303. Three of these five certificates for 50 shares were 
intended for and transferred to Heck, Battle and Williamson, 


as defendant alleges, though they failed to have them transferred 
to their own names on the books of the company. Of the re- 
maining 100 shares defendant admits that he retained 50 shares 
for himself and transferred the other 50 to five other persons 
whose names appear in the extract from detendant’s account 
in the stock ledger. 

These 50 shares therefore, thus distributed by defendant, 
were part of his own, which, to use his own language, he 
took, ”" supposing that he knew of parti : who would take the other 
jifly of said One hundred.” 

As to these 50 shares so assigned and represented originally 
by certificate No. 302 in detendant’s name, they were divided 
into five certificates of ten shares each, and actually transferred 
on the books ot the company to Ml. Bowes, George R. W ater- 
house, B. P. Williamson, R. H. Battle, Jr., and William E. 
Anderson. (VPage 14.) 

As to these shares, therefore, the plaintiff wis original 
holder on his own account, and subsequently assigned them, 


not as agent of the assignees, but as original owner. 


He therefore as to these shares is an assignee as well as an 
original subscriber, and comes clearly under the operation of 
the statute above quoted, as construed by the authorities cited. 


As to the three certificates issued to defendant, as he says, to 
be transferred to Heck, Battle and Williamson. but which yet 
remain on the books of the company in the name of the de- 
fendant, it is submitted that even admitting all that the 
defendant claims as to the object and purpose of his subserip- 
tion for these shares, he must be dealt with, in this case, as 
the owner. 

The Code of Virginia of 1860, title 18, ch. 57. see. 25. pro- 
vides as follows: 

‘‘ A person in whose name stock stands on the books of a 
company shall be deemed the owner thereof as regards the 
company.’ : 

See also Code of L873, title 18, ch. 5/7, sec. 27. 

Even admitting that if the defendant has subscribed as agent 
of disclosed principals, and has afterwards perfected the trans- 


ong, 


action by causing the names of those principals to be accepted 
by the company instead of his own on the books as shareholders, 
admitting, we suy, that such an act would have relieved the 
defendant from the statutory obligation imposed on the assignor 
of the stock, and even admitting that under the circumstances 
stated by defendant the company itself could not have held 
him liable on those shares (which we by no means admit in 
fact), yet under the statute above quoted, as well as the well 
settled rules of law, as far as the rights of creditors are con- 
cerned, he in whose name the stock stands is responsible. The 
defendant had it in his power to have compelled his alleged 
principals to substitute their names for his on the books — Fail- 
ing to do so, and remaining ostensibly a shareholder, he can- 
not, nor could the company by any agreement with him, de- 
feat the rights of creditors. 

McKim vs. Glenn, 66 Md, 483-4. 

Pullman vs. Upton, 96 U. 8. 328. 

Allibone vs. Hager, 48 Pa. State, 48. 


Even supposing that the company agreed to accept his prin- 
cipals, in his stead, the company was in no default if those 
principals neglected or refused to take defendant’s place. His 
failure to produce his alleged principals could not discharge 
him. 


This view is strengthened by section 27 of the same article 
of the Code of Virginia, 1860, which gives the assignee of a 
certificate of stock, not transferred to his own name, complete 
legal and equitable rights to the stock as between him and his 
assignor, but * subject to the provisions of the 26th section,” (that 
cited above). | 


Even if Hawkins had been registered as a stockholder by 
fraud, instead of by his own consent, and claimed to be relieved 
on that account, it was incumbent on him, knowing all the 
facts, to act with the utmost diligence and promptitude. 

Upton vs. Tribileock, 91 U. 8., page 55, and cases 
cited. 


We submit, therefore, that if the defendant be liable at all, 
he is liable to the full extent of the stock that he subscribed 
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for, and that stood, or had stood in his name on the books of 
the company. 

We pass to consider the effect of the decree of the 
Chancery Court of the city of Richmond, and in that con- 
nection we invite the attention of the Court to the provisions 
of the law of Virginia applicable to the case. Whatever may 
be the general law applicable to corporations that abandon 
their franchises, and cease to transact Lusiness; and whatever 
effect such action on the part of a corporation may have on its 
rights to sue and to be sued, for the purpose of realizing its 
assets and paying its debts, there is no doubt as to what the 
law of this corporation is. 

The Code of 1873, ch. 56, sec. 31, (taken from Act of 
1836-7, p. 46, ch. 68, sec. 6, and re-enacted from Code of 1860, 
ch. 56, Fee, 31,) provides, that— 

- W hen any corporation shal] expire or be dissolved. or its 
corporate rights or privileges shall have ceased, all its works 
and property, and debts due it, shall’ be subject to the payment 
of debts due by it, and then to distribution among the mem- 
bers according to their respective interests ; and such corpor- 
ation may sue and be sued as before, tor the purpose of collecting 
debts due to it, prosecuting rights under previous contracts 
with it, and enforcing its liabilities, and distributing the pro- 
ceeds of its works, property and debts among those entitled 
thereto.” 

This statute has been construed by the Court of Appeals 
of Virginia to warrant the proceedings in the Chancery Court 
of the city of Richmond, above referred to, and the making 
by that Court of the call or assessment sued for in this case, 
as if the company had not abandoned the exercise of its fran- 
chise. 

Lewis, admr. vs. Glenn, 6 8S. E. Rep. No. 11, page 
860. 

The right of the company to sue and be sued as before, for 
the purpose of “collecting debts due to it, prosecuting rights 
under previous contracts with it, &ec.” seems to remain the 
same after it ceases to prosecute its business as before. 


In other words, it is held that even after this company ceased 
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to prosecute its business as an express company, it continued 
to have all the powers and rights of “a going concern,” so far 
as necessary to pay its debts. And this was expressly ruled 
by the Court of Appeals of Virginia in passing upon this pro- 
vision of the Code. 
See Hambleton vs. Glenn, &c., 18 Va. L. Journal. 
No. 4% 4 page 242. 

It the power to sue continued for the purposes named, the 
power to do any corporate act necessary to enable the company 
to sue, also remained. This would seem to be a complete an- 
swer to the argument on the part of the plaintiff in error, 
based on the assumption that after the assignment made by the 
company on the 20th September, 1866, mentioned in the com- 
plaint, the president and directors of the company “ lost all 


power to pass upon calls.” 


In Allibone vs. Hager, 46 Pa. State, 48, the Court, in pass- 
ing upon the plea of the statute of limitations, says: 

“A third defence is the statute of limitations—that is to say, 
it is contended that inasmuch as the company have not once 
in eleven years called in the balance of the stock, the statute 
would be a bar to its recovery from the stockholders. This by 
no means follows. The principle which ruled the cases of 
McCully vs. Pittsburgh, &c., 8 Casey, 25, (and other cases), is 
not developed in this case. 

“Tn these cases, by analogy to the statute, it was held that 
when the work had not been prosecuted according to the re- 
quirements of the act of incorporation, and no calls made since 
the date of subscription lor payments on account of stock, a 
presumption of abandonment of the project arose in favor of 
the subscriber, and that six years was a bar to the remedy by 
call and to a suit to recover the installments so called for. 
Here the special verdict finds no tacts whatever to bring the 
case in hand within these principles. We have therefore the 
ease of subscriptions not paid up, but held in reserve by the 
company, to be drawn upon as néeded.” 

It was held accordingly that the statute did not apply. 


Now it is submitted that the statute of Virginia, above cited, 
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has the effect of the special verdict referred to by the Court in 
the case in 46 Pa. State Reports. 

It prevents any presumption of the loss of power by the 
company to make a call by expressly construing its rights to 
sue on contracts made with it to enable it to pay its debts, as 
before, after it has ceased to prosecute its work, 

Before considering the Virginia decree it will be found use- 
ful to examine briefly the history of the ease as disclosed by 
the Record. 

The National Express and Transportation Company was 
formed in September, 1865, having for its object to conduct an 
extensive express business throughout the United States, which 
should give employment to the officers and men of both armies, 
then lately disbanded. 

The preliminary organization continued until it became 
incorporated by an Act of the Legislature of Virginia, passed 


on the Leth December, L865. see Reeord., page 62, Ke. 


The authorized capital was five millions of dollars, which 


might be increased to ten millions. The shares were to be of 


the par value of 8100 each. Of the authorized capital 40 044 
shares were subscribed for, making $4,004,400. See Record, 
page 44, 


The COTM pany began business, but by the rivalry of. other 


companies and bad management it became embuarrassed. and’ 


on the 20th of Sept mber, 1866, executed the deed of trust, 
mentioned in the complaint, tO lloge, Kelly and O’ Donnell, for 
the bem fit ot its creditors, \' hich \ it] be found on page 94. XC., 


of Record. The deed shows on its face that it was made in the 


expectation that the company would be able to extricate itself 


from its embarrassments and resume active operations, and the 


expectation would appear to have been warranted by its con- 


dition at the time. 

The stipulation of counsel authorizes either side to use the 
printed Record of the Richmond suit, and for the convenience 
of the Court we here insert parts of that Record bearing upon 
the history of this case. 


At page 96 of the Richmond Record will be found the pro- 
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ceedings of a meeting of stockholders, held on the 29th and 
80th of October, 1866. 


Exhibit “* Richmond Whig,” mith Dern of m A E. Brister, Page 119. 
NATIONAL Express & TRANSPORTATION COMPANY. 


A meeting of the stockholders of this company was held on 
Monday evening at the Exchange Hotel. On motion, Mr. 
Peachy R. Grattan was called to the chair. 

Mr. Kelly, from the committee appointed to confer with the 
Merchants’ Union Express Company, New York, made a report 
of the result of said negotiation, and read a communication 
showing that the proposition to that company to purchase the 
preferred stock of the National Express and Transportation 
Company was not acceded to. 

Gen. Anderson moved that a committee of five be appointed 
to report a plan for the reorganization of the company; said 
report to be presented at a meeting to be held the following 
morning. 

The chairman appointed the following committee: Lewis 
V. Bogy, of St. Louis; John B. Miner, of Charlottesville; 
Thomas J. Michie, of Staunton; M. G. Harman, of Staunton, 
and Gen. Joseph R. Anderson, of Richmond. 


Mr. Bogy moved that Wm. H. Perot, of Baltimore, be tele- 
graghed to, and asked whether he would accept the presidency 
of the company. This motion was adopted unanimously. Mr. 
Bogy spoke very highly of Mr. Perot, as a gentleman of high 
reputation, large means, and anxious tor the success of the 
company. Mr. Bogy suggested $2,500 as a salary, but, at the 
same time, remarked that he kuew Mr. Perot, if he accepted 
the office, would not care much about the amount of salary. 


On motion of Gen. Anderson, the meeting adjourned to next 
morning at 11 o’cloek. 


Adjourned Meeting. 


The stockholders reassembled yesterday morning, and the 
committee appointed by the previous meeting made an elabor- 


ate report, through its chairman, Mr. Bogy, on the subject of 
reorganization. From this report we tind that 


557 shares had been taken, on which nothing has been paid, 
1,154 shares on which 1 per cent. bas been paid and no cer- 
tificate issued. 
2,169 shares on which 5 per cent. have been paid. - 
MN & 6 64 ‘4 rr ‘ 
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40.044 total amount of shares. 
The company has collected trom its stockholders in 
eash. $534.748 


From the same parties, In notes, which are consid- 


ered rood, 54.436 
SoSU,1LS4 | 
eo a r 
[Indebtedness of every description, 273.000 


SSH? 184 | 
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The COTH pany has, in wagons, horses, harness, 


books, stationery, safes and oftice fixtures, the ~ 
sum of $235,120 &] 
In bills receivable as above mentioned, 54.436 00 
rm , } IO" <7 , 
Total. S2SU DOH x] 


Thus leaving cl loss ot $572.627 19 


There is due the company by stockholders as delinquents— 
and this based only on the 36,440 shares of the stock on which 
10 per cent. and upwards has been paid—the sum of $145,855 
will pay up the stock to 20 per cent., and the report proposes 
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that an additional call of 10 per cent. be made, based on these 
86.440 shares, which would give the sum of $361,440, 


The cash means ‘would then be: 


Already due, $145,855 
Proposed call of 10 per cent. on 36.440 shares, 361,440 
Total, $507,295 


Which, added to the amount of assets on hand, 
would make a total of S7U6.851 81 
The report goes on to say that if the stockholders pay up as 
proposed in it, the condition of the company would be as fol- 


lows: 

Amount due on previous calls, $145,855 

Amount for proposed calls, 361,440 
$507,295 

Less the debts, 273,000 


234,295 


Leaving the sum of $234,295 on hand, besides the property, 
to carry on the business, which the company say they deem 
ample, provided the administration of affairs of the company 
be able and economical. (This is but a brief abstract of the 
report, which is quite lengthy.) 

The following resolutions, drawn up by the committee, were 
then read : 

Resolved, That this meeting sees nothing in the present con- 
dition or future prespects of this company to induce despair 
of the ultimate success of our enterprise. 

2. That, with a fund of subscribed stock, yet untouched, 
in the hands of solvent shareholders, amounting to upwards 
ot $3,000 000, of which less than one-tenth will discharge all our 
liabilities, and less than one-fifth will enable the company to 
proceed prosperously with its operations, Insolvency is absurd. 
and failure to succeed wholly unnecessary. 

3. That to pay the debts, and resuscitate the credit ot the 
company is the first duty and purpose of the stockholders, to 
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which end every shareholder is already pledged and bound by 
law to the full extent of the stock owned or subscribed by 
him. 

4. That this meeting being satisfied that thirty per cent. of 
the stock at present subscribed will suffice to pay the debts and 
prosecute the business of the COTMpPAany successfully, would now, 
if it possessed the legal power, reduce and consolidate the stock 
by reducing the number of shares to three-tenths of the orig- 
nal amount; but that being impracticable without an amend- 
ment of the charter, the stockholders here present pledge them- 
selves, and hereby instruct the president and directors to en- 
deavor to obtain such amendment from the General Assembly 
of Virginia as SOO as it shall again be convened in December 
next. 

5. That in addition to the requisitions heretofore made, 
amounting in the aggregate to twenty per cent., the president 
and directors be instructed forthwith to make a farther requi- 
sition of ten per cent pon the stockholders—tive per cent. 
payable within thirty days, and five per cent. within ninety 
days—and that they proceed, without delay, to enforce pay- 
ment from al] delinquents by the promptest and surest process 
of law. 

6. That the president and directors he advised to suspend 
the active operations ol the company, taking due care of all 
its property until the stockholders shall have responded to 
the requisitions upon them as to supply a fund sufficient to 
pay the debts and extend the business without further em bar- 
rassment. 

7. That the creditors have in the obligation, willingness and 
ability of the stockholders to pay with honorable promptitude 
the debts respectively due, the amplest security therefor. They 
are respectfully appealed to to forbear such proceedings as can 
only tend to delay, embarrass and injure the company, without, 
in any wise, hastening that result of the speedy liquidation 
which the stockholders desire and aim at not less earnestly 
than themselves. 

8. That the stockholders now present address themselves’ 
with confidence to their fellow-stockholders urgently, but most 
respectfully, reminding them that they cannot, and ought not, 


* 
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to seek to evade responsibility for the debts already incurred, 
and that in justice to all concerned, the commercial enterprise 
on which we entered, so needful as it is to the business of the 
country, and of which we esteem the future success already 
assured, cannot be abandoned without eminent discredit. They 
therefore trust that each stockholder, for his own sake, and for 
the sake of the company, will respond promptly and fully to 
the calls made upon him. 

oe That the president and directors be specially instructed 
to cause the interests and rights of the company, now in liti- 
gation in Alexandria, Baltimore and New York, or elsewhere, 
to be diligently cared tor and protected. 

10. That as soon as the debts of the COTH PANY shall be paid, 
or satisfactorily arranged the business shall be gradually 
resumed, as fast and as far as circumstances shall allow, and, 
at all events, in season for spring trade. 

11. That the president and directors be requested to apply 
to the General Assembly of Virginia as soon as it shall con- 
vene, in December next, for an amendment to the charter, 
reducing the capital of the company to a minimum of 
$1,000,000, with power to increase it to $2,000,000, and limit- 
ing the liability of the stockholders upon their raising sub- 
scriptions to forty per cent. thereof. 

12. That it shall be an invariable rule, from which the pres- 
ident, directors and superintendents ure specially charged, to 
allow no departure, that all the employees of this company, 
who recelve or disburse money, shall execute and file with the 
secretary, before entering upon their offices, bonds in adequate 
penalties, and with sufficient security, to be renewed from time 
to time, as occasion requires, for the faithful discharge of their 
duties 

13. That the utmost energy and promptness on the part of 
all officers and employees of the colnpany, with ra pervading 
spirit of economy, are deemed necessary to success; and there. 
fore we recommend to the board great vigilance in this regard, 


Gen. Anderson then offered the following resolution, which 
was adopted : 


Resolved, That the report of the committee be adopted, with 
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the following modifications, viz.: Whereas, this meeting is 
fully satisfied that the payment of thirty per cent., as indicated 
in the report, is sufficient to carry on the business of the com- 
pany, yet, as a thatter of precaution, this meeting recommend, 
that when consolidation is effected by amendment to the pres- 
ent charter, it be based on forty per cent., and entire release 
of the remaining sixty per cent.; this additional ten per cent. 
to be called or not, as the exigencies ot the company may 
arise, and not to be called on unless the same be necessary. 

Qn motion of Mr. Michie, it was 

Resolved, ‘That the preside nt of the company is hereby 
instructed to lay before the Hon. J. C. Underwood, judge of 
the Kastern District of Virginia, the proceedings of this 


. 


meeting. 


The stockholders then proce eded to make nominations for a 
board of directors, when the following gentlemen were nom- 
inated and unanimously approved of: 

W. Il. Perot. Baltimore. 

K. J. Foley, baltimore. 

Wm. Devries, Baltimore. 

Joseph R. Anderson, Richmond. 

Wm. H. Webb, New York. 

J. Carter Marbury, Washington. 

R. P. Zimmerman, Atlanta. 

M. G. Harman, Staunton. 

Lerenzo Norvell, Lynchburg. 

On motion of Gen. Imboden, it was 

Resolved, That the report of the committee and proceedings 
be published in the city papers, and that the secretary have five 
hundred copies published in pamphlet form, and send one to 
each stock holder without delay. 

The meeting then adjourned sine die: 

In the COUTSE of the proceedings reference was made more 
than once to the seer tary, Mr. 3. Ve Eke Allen, and to the gen- 
eral snperintendent, Mr. John J. Kelly, (formerly of Wells, 
Fargo & Co.’s Express,) in terms highly complimentary for 
their efficiency, and the ready and satisfactory manner in which 
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they answered all questions put to them in connection with 
their departments, and it appeared to be the universal wish of 
the meeting that they should be continued in office. 


Examined and found correct. 
O. G. KEAN, Comm’r. 


The proceedings above quoted make it quite plain that the 
company executed its deed of trust as a temporary expedient, 
expecting to resume its business. They all took place after 
the execution of the deed of trust. 


It will be seen that of the large subscribed capital of the 
company, of nearly four millions of dollars, only $871,120 has 
been called for, of which $589,184 has been paid in cash or 
notes, and $281,936 remained unpaid. The total indebtedness 
at the time, including estimated indebtedness, to November 1, 
1866, was $350,000, all of which could have been readily dis- 
charged by the assessment of 10 per cent., recommended by 
the stockholders to be made, but never made by the board. 


The proceedings above quoted were the last acts of the 
stockholders of the company. 


Its large capital was left almost untouched, and a large num- 
ber of most meritorious creditors were left unpaid. 


The resolutidns adopted show that in the opinion of the 
stockholders at least the deed of September 20, 1866, did not 
put an end to the active life of the compary or impair its power 
to make calls on its members, and is wholly inconsistent with 
the view taken by the counsel of plaintiff in error as to these 


matters. 


The Richmond Record further shows that immediately upon 
the execution of the deed of trust, the trustees became involved 
in litigation with creditors and with stockholders in many 
states. See opinion of Court, Record, page 64; see also the 
joint and several answers of Hoge vs. Kelly, beginning at page 
49 of this Record, particularly pages 50, 51 and 54. 

From these answers it will be seen that soon after the exe- 


cution of the deed of trust a Court in Maryland declared the 
deed void, and appointed a receiver of the company, who had 
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possession of all the books and papers until the decree was 
reversed by the Court of Appeals of that State. 

The Maryland decree was before the Chancery Court, and 
is referred to in its opinion at page 66, and will be found in 
28 Md., page 287. 

From that report it will be seen that the decree of the Cir- 
cuit Court of Baltimore city declaring the deed of trust void, 
and appointing the late Governor Pratt, of Maryland, receiver, 
was not reversed until 1868, and in the meantime the trustees 
were enjoined from acting under the ceed. 

It further appears from the answers of Hoge and Kelly, 
pages 50-51, that in some of the suits mentioned the trustees 
had been enjoined from acting under the deed, but the atten- 
tion of the Court is called particularly to the fact that even 
when that answer was filed, shortly before the rendition of the 
decree of December 14, 1880, there was then in effect an 
injunction issued by the Supreme Court of New York, at the 
suit of a stockholder, who sued on behalf of himself and all 
other stockholders, enjoining both the company and the trus- 
tees from collecting any debts whatever due the company in 
that State. Record, page 55. 

It also appears from the same answer that from the time the 
books and papers of the company were restored to the trus- 
tees upon the decision of the Court of Appeals of Maryland, 
in 28 Md. 287, above referred to, they remained in the custody 
of Kelly, in the city of New York, who denied access to them 
to all creditors of the company, and to all others, except the 
attorney and counsel of the trustees in New York, and the 


attorney and counsel of the company itself. Record, page 54. 

By the charter of the company, its principal office was in 
Richmond, and it was there that creditors and stockholders 
had a right to look for the books and papers of the company, 
and yet these books and papers were removed from the proper 
place of custody, and kept in New York, all access to them 
being denied by the trustee to everybody except the represen- 
tatives of the company. 

For the convenience of the Court we print here the depo- 
sition of Kelly, one of the trustees, taken from the Richmond 
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Record, page 90, &c., from which it will be seen that the cred- 
itors only obtained access to the books by the consent of Kelly 
at the time he testified, April 26, 1880. 


It is needless to say that without these books it was abso- 
lutely impossible to obtain the information necessary to enable 
the Court to levy an assessment, or to ascertain who were the 
stockholders of the company. 


Depositions were continued pursuant to adjournment, as fol- 
lows: 


Present. John Howard, Esq., p. q. 


John J. Kelly, a witness of lawful age, deposeth and saith 
as follows, having been first duly sworn: 


Ist quest. by Mr. Howard, p.q. What is your residence 
and occupation ¢ 

Answer. | am a manufacturer of straw goods, and reside in 
New York City. 

2nd by same. Where did you reside in 1866? 

Answer. Part of the time in Richmond, part of the time in 
Baltimore. 

3rd by same. State what connection you had, if any, with 
deft., the National Express & Transportation Co., during that 
time, and what opportunities you had of knowing its business 
and the officers and agents who conducted it. 

Answer. I was first general auditor of the Co., subsequently 
a director and vice-president, and for the remainder of my 
term with them general superintendent. In all of these capac- 
ities I was familiar with the affairs of the Co. and with its offi- 
cers and agents, books and accounts. 

4th by same. Where have you subsequently resided ? 

Answer. In the city of New York. 

5th by same. State about what time the Co. failed and ceased 
its operations. 

‘Answer. I think the active operations of the Co. were closed 
up in November or December of 1866. Its various offices 
were closed as rapidly after that as possible. 


6th by same. What connection, if any, did you have with 
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the assets of the Co., after its failure, and in what capacity ; 
and what action did you take in the matter, if any? 


Answer. I was one of three trustees, to whom the Co., by a 
deed of trust dated Sept. 20th, 1866, (and mentioned in the 
papers of the case) assigned its affairs. The deed was not 
delivered to us, according to its provisions, until some time 
later, when we took charge of the affairs of the Co. My 
co-trustees were John Blair Hoge and C. Oliver O'Donnell, 
then both of Baltimore. Mr. O’Donnell has since died, but 
he never took any active part in the matter. Mr. Hoge is now 
in W. Va. I was the most active in the matter, but consulted 
Mr. Hoge. We met from the start with difficulties in the way 
of attachment suits and otherwise, and even before the deed 
of trust became operative, by recording it at the various points 
necessary, the larger part of the personalty of the Co., in fact 
all its personalty, was seized in such suits, and never came 
into our possession. We made efforts everywhere to realize 
the personal property of the company, but without the slight- 
est sort of success. We were met with serious law proceed- 
ings in Maryland, where the affairs of the company were 
taken out of our hands and put in those of a receiver, and by 
a suit in New York, by which we were enjoined from doing 
anything further in the matter. The trustees have been with- 
out funds either to prosecute or defend these litigations, and 
the trust has consequently been permitted to lie without action. 
[It should be added, however, that the trustees did defend the 
proceedings in’ Maryland, and the receiver there was removed, 
and the aftuirs of the Co. returned to our hands. 


7th by same. What part, if any, of the assessments, made 
by the company upon the stockholders before it failed, were 
collected by you and your co-trustees ; and what effort did vou 
make to collect them ? 

Answer. I have no recollection of any collection on account 
of assessments on stock. All our efforts were delayed, as pre- 
viously stated, and finally stopped by the injunction proceeding 
in New York. ” 


8th by same. State whether or not the Co. received any notes 
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from stockholders on account of said assessments; and if so, 
what became of them ? 

Answer. I think there were notes and obligations from 
Ficklin used as collateral to raise money on at some time 
during the existence of the Co. The Co. sometimes drew on 
various stockholders for amount of their assessments and 
deposited the drafts with its endorsement, as collateral for 
loans, or sent them through the bank for collection. In every 
case the Co. was the debtor, so tar as the bank was concerned. 
This was particularly the case towards the close of the oper- 
ations of the Co., when drafts for a large part of their last 
ussessment were made upon the stockholders, and those drafts 
used to obtain money trom the Bank ot Commerce, with which 
the drafts were deposited. 

9th by same. State, if you know, whether or not, a great 
many of the stockholders of the Co. have become insolvent. 

Answer. [| only know one or two instances, in my own 
knowledge, in New York city. [am informed that very many 
of them have become insolvent, 

10th by same. What percentage of assessment had been 
made when the Co. ceased business ? 

Answer. [n all, twenty per cent. 

lith by same. What became of the books and papers of the 
Co., on its failure, and in whose custody and where have they 
been since ¢ 

Answer. The books and papers came into the possession of 
the trustees in Baltimore, were taken from them by the order 
of a local court in Maryland and placed in the hands of 
Thomas G. Pratt, as receiver, and subsequently, after his 
receivership had been vacated, they came into my possession, 
and I have had them in the city of New York ever since. 

12th by same. Have you any of those books here present; 
and if so, state what they are, and so describe them as that 
they can be identified; and state also, if you know, in whose 
handwriting they severally are ? 

Answer. I have some of the books here, having brought 
them from New York at the call of counsel for the plaintiff; 
and will leave them in the commissioner’s possession, that he 
may examine them thoroughly, and make such extracts as may 
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be necessary, with the understanding, however, that when they 
have been so examined and extracts made, they are to be 
returned to me in New York. I do not feel authorized to sur- 
render them absolutely.”’ 


In this state of affairs W. W. Glenn, having obtained a 
judgment in the Superior Court of Baltimore city against the 
company for $42,431.31, on the 8th of June, 1869, filed a 
creditor’s bill in the Chancery Court of the city of Richmond 
against the National Express and Transportation Company, 
its president und directors and the trustees named in the deed of 
trust. The bill sets forth that the trustees had collected little 
or nothing under the deed; that the visible property of tha 
company had been seized by creditors in various States, and 
that little or none of it had come to the possession of the 
trustees; that only 20 per cent. had been called in from its 
stockholders, of which the trustees had collected but little, and 
that much of what had been called had been lost by lapse of 
time; that the right of the trustees to act under the deed, and 
its validity and legal effect had been drawn in question in the 
Courts of various States, and their operations thus hindered ; 
that it would be necessary to resort to the remainder of the 
subscription to pay the debts of the company, and that by the 
terms of the subscription, stockholders could not be sued until a 
call had been made by the company; that doubts had: been 
expressed, whether the uncalled subscription passed by the 
terms of the deed, and if they did not, the trustees could not 
sue for them; that if they did pass, the trustees could not sue 
for them without a call upon the stockholders, and that there 
was danger that they might be sacrificed in a struggle among 
creditors for priority; that many of the creditors were cred- 
itors for small sums and too poor to undertake such litigation, 
and that equity demanded that the money should be collected 
by an equal assessment upon all its stockholders. 


The bill prayed that the Court would pass upon, and con- 
strue the deed of trust and decide as to its validity and as to 
what passed by it to the trustees, and that to avoid the loss of 
the unpaid subscription by lapse of time, pending the proceed- 
ings, a receiver should be appointed with power to sue for and 
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eollect all money due the company, and to reduce any prop- 
erty it had to money and to collect further calls on the stock- 
holders as soon as such calls should be made, the money to be 
brought into Court to await its further order. It asks for an 
account from the trustees, for the ascertainment of the debts 
of the company, and the amount necessary to be assessed upon 
the stockholders for the purpose of paying the debts, whether 
under the terms of the deed or independently thereof, accord- 
ing as the Court should decide as to the legal effect of the 
deed in passing the subscription remaining uncalled for at the 
time the deed was executed. It does not ask the Court to 
make an assesment, but it contemplated that the company 
would come into Court and that its president and directors 
would make assessments necessary to pay the debts of the 
company as ascertained by the Court. 


The bill contained the prayer for general relief. Its object 
was, as it appears upon its face, to avoid the consequences of 
further delay in enforcing the deed of trust arising out of the 
contention as to its validity, and as to its legal effect, to which 
reference has been made above, by obtaining the judicial con- 
struction of the deed by a Court of the domicile of the com- 
pany, it being assumed that so far as the deed conveyed per- 
sonal property, whatever effect it might be decided to have by 
such a Court, it would be allowed to have in the Courts of 
other States in which it might be drawn ia question, and that 
in the meantime, measures should be taken through the in- 
strumentality of a receiver to collect and reduce to money all 
the property of the company, including such further calls 
upon the stockholders of the company itself might make for 
the purpose of paying its debts. Although process was prayed 
against the company as well as against its officers and trus- 
tees, no process actually issued against the company itself at 
the filing of the bill. But it is submitted that as the bill 
prayed process against the company, the suit was actually in- 
stituted against it from the time the suit was docketed. See 
Purcell vs. Blennarhassett, 3 Jones and Latouche 45; P. W. & 
B. R. Co. vs. Howard, 13 How. 332. 


The subpcena was returned executed, as to two directors, 


thé president and most of the other officers not residing within 
the jurisdiction. This bill, as has been stated, contemplated 
the appearance and co-operation of the company, but nothing 
further was done in the case (the withholding of the books ren- 
dering it impossible to do anything), until August 4th, 1879, 
when an amended and supplemental bill was filed. The origi- 
nal bill will be found beginning at page 17 of the Record, and 
the amended and supplemental bill beginning on page 27. 
This amended and supplemental bill charges that neither the 
company nor the trustees had done anything, or taken any 
measures to execute the deed of trust or to pay the creditors; 
but that they had neglected and refused so to do. It prays 
that the trustees be removed and a new trustee appointed, and 
that if the company shall make no assessment upon the stock- 
holders to pay its ereditors, the Court will make one, and pro- 
vide for its collection. 


It charges that the books of the company had been retained 
by John J. Kelly, one of the trustees, who had refused to 
submit them to the creditors of the company; that Hoge and 
Kelly are non-residents of the State; that O’ Donnell, the other 
trustee, had died, he having been also a non-resident, and that 
the corporation had long since ceased to exercise its franchises. 
It prays that an account may be taken of the debts of the com- 
pany and of its assets, and that a new trustee be appointed, 
and that the Court shall proceed to call npon the stockholders 
for such amount of the uncalled subscription as may be neces- 
sary to pay the debts, and authorize the same to be collected 
either by a receiver to be appointed by the Court or by a new 
trustee under the deed of trust, if the uncalled for subscription 
passed by the deed. It then prays that the National Express 
and Transportation Company, and the officers of the company 
named in the bill, and the surviving trustees, shall be required 
to answer the amended and supplemental bill. 


No question is raised here as to the sufficiency of the service 
of process on the company, or that the Court acquired juris- 
diction over the company, but so far as actual notice to stock- 
holders of the pendency of the proceedings is concerned, as 
that fact may have some bearing upon the questions before the 
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Court, we call attention to the fact that a director was served 
with process, appeared and answered, he being also a stock- 
holder; the subpena against the company was published in a 
daily paper in Richmond, once a week for four weeks, and 
posted at the Court House door, and the object of the suit was 
published once a week for four successive weeks in a daily 
paper in Richmond. (Record, pages 38, 39 and 40.) The 
company, failing to appear, a decree pro confesso was taken 
against it in due course on the last Monday in September, 1879, 
and on the 6th of October following, an interlocutory order 
was passed, referring the case to one of the commissioners of 
the Court, to take an account of the debts due by the com- 
pany, and the priorities thereof, and an account of its assets, 
and to report to the Court specially any matters deemed pertinent 
by him, or which he might be required to state by any of the 
parties, with authority to examine any party to the cause, and 
to call for any books and papers of the defendant company. 

It was further ordered that the commissioner should give 
notice by publication in a daily paper once a week, for four 
successive weeks, of the time and place of taking the accounts 
required by the order to be taken, and that such publication 
should be taken as personal service on the parties to the cause, 
Thus actual notice of the proceedings was again given, to all 
persons interested, in the only available way. 

The commissioner complied with this order. Record, pages 
40, 41 and 42. 

Sundry creditors became parties to the suit, and the com- 
missioner made his report, beginning at page 42 Record. The 
first part of the report ascertains the grand total of indebted- 
ness, including interest to June 1, 1880, to be $509,392.41; the 
second part shows the whole amount of unpaid stock to be 
$3,208,520, and recommends an assessment of 20 per cent. 

By a supplemental report of the commissioner (page 57) an 
increase of the assessment was recommended, and the decree 
of December 14, 1880, was passed, after the first report had 
remained in Court from June 19, and the final report from 
December 8. 

The decree conclusively establishes the following propo- 
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sitions of law and fact, as against all persons who are bound 
by it: 

Ist. That the deed of trust is valid under the laws of Vir- 
ginia. 

2d. That the deed passed to the trustees the money re- 
maining unpaid and uncalled for in the hands of the stock- 
holders, but not the right to make calls or to sue for the money 
until a call should be made by the company, or in its default 
by the Court, and that the power to make calls and the duty 
to make them in aid of the deed of trust remained with the 
company after the deed was executed. 

3d. That the preferences provided for in the deed are legal 
and valid according to the laws of Virginia. 

4th. That a large amount of money was due by the com- 
pany to various creditors named in the deed whose claims are 
established by the decree as against the company, and as against 
the trust fund provided by the deed. 

5th. That there was no property to pay the debts secured 
by the deed of trust, except the 80 per cent. of the capital stock 
that had never been called for by the company at the time of 
the execution of the deed of trust. 

6th. That to pay the debts established by the decree, it was 
necessary that a call should be made upon the stockholders of 
the company to pay 30 per cent. of the amount of their sub- 
scription, which had not been called for at the time of the ex 
ecution of the deed. 

7th. That the company had not made any call, but had 
wholly neglected so to do, and that the trustees under the deed 
had no power to make such a call, and no right to sue for any 
part of the unpaid stock, unless and until a call should first 
be made upon the stockholders to pay the same. 


8th. That the company having failed to make such a call, 
the Court, upon consideration of the amount of indebtedness 
to be paid and of the amount of unpaid stock, decreed a call 
or assessment of 30 per cent. of the unpaid stock, and directed 
and required the stockholders and all persons liable to pay the 
same, to pay it to the plaintiff, who was by the decree “ap- 


Le 
~ 


pointed trustee in the room of the surviving trustees under 
the deed of trust of September 20th, 1866, and invested with 
all their rights and powers and subjected to all their duties and 
obligations, with full power to the plaintiff as such substituted 
trustee, to take such proceedings as he might be advised, to 
collect the said assessment of 30 per cent. of said capital stock. 


It is upon this decree that the right of the plaintiff in error, 
to recover, is based. The parties to the suit were, the creditors 
as complainants, the company as a defendant, and the trustees 
under the deed of trust of the 20th of September, 1866, who 
appeared and answered voluntarily, as will be seen by reference 
to pages 162 and 170 of the Record. These answers were 
filed before the decree, as it appears by the decree, page 145 
of the Record. 

The object of the bill was to enforce the provisions of the 
deed of trust of September 20th, 1866, in favor of the creditors 
of the company. The Court had before it the creditors who 
were the beneficiaries of the deed, the company which is the 
grantor in the deed, and the trustees to whom the deed was 
made. It therefore had before it all the parties necessary to 
be before it, to enable it to make the decree. If it be said 
that the National Express and Transportation Company had 
ceased to do business for many years before the decree, the 
answer is, that under the laws of Virginia it is provided that 
‘“‘when any corporation shall expire, or be dissolved, or its 
corporate rights and privileges shall have ceased, all its work 
and property and debts due to it shall be subject to the pay- 
ment of debts due by it, and then to distribution among the 
members, according to their respective interests; and such cor- 
poration may sue and be sued as before, for the purpose of 
collecting debts due to it, prosecuting rights under previous 
contracts with it, and enforcing its liabilities and distributing 
the proceeds of its work, property and debts, among those 
entitled thereto.”” See Va. Code ut sup, 

The first question to be considered is whether this decree 
of the Chancery Court of the city of Richmond was binding 
upon the stockholders of the company, so far as the unpaid 
subscription to the capital stock of the company, in their hands, 
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was concerned. These stockholders were not personally par- 
ties to the suit, but it is submitted that so far as corporate 
property was concerned, so much of it as remained in their 
hands was as much bound by the decree in the case in which 
the company was a party, as if it had been paid into the treas- 
ury and had been the subject of litigation, between the cred- 
itors and the company. This Court decided in the case of the 
County of Morgan vs. Allen, in 103 U. S. Rep. page 498, that 
“the capital stock of an incorporated company is a fund set 
apart for the payment of its debts. It is a substitute for the 
personal liability which subsists in private copartnerships; 
when debts are incurred a contract arises with the creditors, 
that it shall not be withdrawn or applied otherwise than upon 
their demand, until such demands are satisfied. The creditors 
have a lien upon it in Equity; if diverted they may follow it 
as far as it can be traced and subject it to the payment of their 
claims, except as against holders who have taken it bona fide 
for a valuable consideration, and without notice. It is pub- 
licly pledged to those who deal with the corporation for their 
security. Unpaid stock is as much a part of this pledge and as 
much a part of the assets of the company as the cash which 
has been paid in upon it. Creditors have the same right to 
look to it as toanything else, and the same rights to insist upon 
its payment as upon the payment of any debt due the com- 
pany. As regards creditors, there is no distinction between 
such a demand and any other assets which may form part of 
the property and effects of the corporation.” (Page 509.) See 
also Sawyer vs. Hoag, 17 Wall. 610. 

In a suit having for its object the payment of corporate 
debts out of corporate property, it is submitted that the stock- 
holders personally are not necessary parties, or proper parties; 
they are represented by the company. In the first case reported 
in which the liability of a stockholder to pay his subscription 
to stock was determined, the case of Salmon vs. The Hamburg 
Company, 1st Cases in Chancery, page 20, (S. C. 1 Kyd on 
Corp., 273,) which has been cited and approved by this Court 
in Sanger vs. Upton, 91 U. S., page 61, both the corporation 
and the members of the corporation were made parties. The 
stockholders demurred on the ground that they ought tiot to 
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have been made parties. The decree of the Lord Chancellor 
dismissed the bill, but upon appeal to the House of Lords, the 
demurrer of the stockholders was sustained, but the decree dis- 
missing the bill as against the company was reversed, and the 
cause was remanded with instructions to the Court of Chancery 
to compel the company to levy an assessment upon its members, 
and with provisions adéquate to enforce such a levy. Thus it 
will be seen that in the very first case, and one which is the foun- 
dation of the exercise of this branch of equity jurisdiction over 
stockholders of corporations, it was decided thatthe stockholders 
were not proper parties, but that the creditors could get relief 
between themselves and the company only, the stockholders 
being reached by a decree against the company. .In fact by 
the very terms of the charter of a corporation, the members 
of it, as to corporate matters and corporate property, consent 
to sue and be sued, to plead and be impleaded, to contract and 
and be contracted with in the name of the corporation. Such an 
agreement to be sued, or to receive service of process, binds 
the party who has made the agreement as effectually as if he 
had been personally served with process. See ex parte Schol- 
lenberger, 96 U.S. R. 374, &c. See also the following cases in 
which the agreement was held to be binding, and to subject 
the party to it to judgment as effectually as though he had 
been personally summoned, although he was not a stockholder 
in a corporation. Vallee vs. Dumergue, 4 W. H. & G. (4 
Exch.) 289. In that case an English subject had become a 
shareholder in a French company, and by the law of France 
he had to elect a domicile in France at which he might be 
notified of all proceedings relative to the company or to him- 
self, and by the same law, proceedings affecting a party not 
having a domicile in that country, left for him at the domicile of 
his election, were to be as valid as if left at his real domicile in 
France. The defendant was sued in a French Court and jur- 
isdiction obtained by leaving process at his elected domicile, 
although he himself was not in France and was not personally 
served with process. A suit was brought upon the French 
judgment against him in England, and the defence was inter- 
posed that he had not been served with process. The Court 
of Exchequer held the plea to be bad, and held that he was 


30 


bound by the judgment as effectually as if he had been per- 
sonally served with process, it appearing upon the face of the pro- 
ceedings that process had been left at the domicile of his election. 


In the case of the Bank of Australasia vs. Harding, 9 M. G. 
& S. (67 E. C. L.) 660, the Bank of Australia was an unincor- 
porated banking association, and by an Act of the Legislature 
of New South Wales, the terms of which were accepted by 
the association, it was provided that the association might sue 
and be sued, in the name of its chairman for the time being. 
The Bank of Australia became indebted to the Bank of Aus- 
tralasia in the sum of £175,000, and to recover the amount 
the Bank of Australasia brought suit in the Supreme Court of 
New South Wales against the chairman, for the time being, of 
the Bank of Australia, and recovered judgment. The mem- 
bers of that company were liable as partners, the company 
being unincorporated, except in so far as the legal capacity of 
suing and being sued collectively by its chairman. Upon 
that judgment against the Bank of Australia, the Bank of 
Australasia brought an action in the Court of Common Pleas 
in England, (colonial judgments being considered foreign 
judgments,) to recover the whole amount against Harding, 
who was a member of the company. Harding set up as his 
defence that he was not a resident of New South Wales and 
had not been served with process, and was not a party to the 
suit in which the judgment had been recovered, had not 
appeared and had received no notice of the same. But Lord 
Chief Justice Wilde and the whole Court held that the plea 
was no defence to the action, and that by becoming a member 
of the company Harding had dealt with the public upon the 
terms of the Colonial Act by which the company might sue, 
or be sued, by its chairman, and that he had assented to the 
chairman’s being considered for all purposes connected with 
the suit as his representative. The Bank of Australasia 
brought another suit against one Nias, in the Court of Queen’s 
Bench in England, and the Court declined to hear the counsel 
for the plaintiff when he proposed to argue the question as to 
whether the judgment was binding upon Nias; and after 
argument upon the part of the defendant the Lord Chief 
Justice Campbell said: ‘The question is whether the 
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defendant, being a shareholder in this company, was not vir- 
tually present in the colony;’ and when the counsel replied 
that “service on one partner abroad could not be equivalent 
to service on another partner in England, so as to affect his 
rights, and that the local Act of the Colonial Legislature only 
regulated the mode of proceeding against persons resident 
within the colony, and had no extra territorial affect,” the 
Lord Chief Justice answered “surely it must have been in- 
tended that the judgment against the chairman should be 
available against all members individually.” It was finally 
held by the Court “‘ that the Colonial Act was passed for the 
benefit of the Bank of Australia, established within the colony, 
and that the defendant was a shareholder in the bank when 
the Act was passed, and when the promises were made by the 
bank on which the action against the chairman was com- 
menced; that the Colonial Legislature clearly had authority to 
pass an Act regulating the procedure by which the contracts 
of the bank should be enforced in the colony, nor was there 
anything at all repugnant to the laws of England or to the 
principles of natural justice in enacting that actions on such 
contracts, instead of being brought individually against all the 
shareholders of the company, should be brought against the 
chairman whom they have appointed to represent them. A 
judgment recovered in such an action, we think, has the same 
effect beyond the territory of the colony that it would have had if 
the defendant had been personally served with process, and be- 
ing a party to the Record, the judgment had been personally 
against him. The Act imposes no new liability upon lim bat 
only regulates the mode in which that liability shall be juadi- 
cially constituted. Any specific remedy upon the judgment 
which might have existed in the colony, cannot be obtained 
out of the colony; and unless the judgment may have been 
made the foundation of an action, it could not, in any manner 
be rendered available in this country. In recompense for the 
advantages conferred upon the company by the Act, it provides 
that the rights of the creditors shall not be prejudiced by it. 
71 E.C. L., p. 717. See also 20 Law J. Rep. (N. 8.) Q. B. 
284, and 4 E. L. and Eq. 252. 
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These cases came under review in the Court of Exchequer, 
in Copin vs. Adamson, L. R., 9 Exch. 345. See also Rousillon 
vs. Rousillon, in L. R., 14 Chancery Div., pages 357 to 371. 

This Court decided in the case of Thomas vs. Brownsville 
R. R. Co., in 109 U. 8S. R. 522, that in a suit affecting corpo- 
rate property in which the company and the trustee under a 
mortgage upon the property of the company were parties, that 
stockholders had no legal right to interfere in the litigation, 
and were only allowed to do so by the permission.of the Court. 


The case of Ogilvie vs. The Knox Ins. Co., 22 How. 387, 
was a suit brought to enforce the claims of creditors of an 
insolvent corporation against the stockholders of that corpo- 
ration in personam, and the company and certain stockholders 
were made parties defendants. The company, as in this case, 
did not appear, and a decree pro confesso was taken against 
it; the stockholders did appear and contested the suit, but the 
Court in speaking of the effect of the decree pro confesso 
against the company, say: “ The bill was taken pro confesso 
as against the corporation. The other defendants being cor- 
porators, are consequently concluded as to the averments of 
the bill affecting them. As stockholders who have not paid 
in the whole amount of the stock subscribed and owned by 
them, they stand in the relation of debtors of the corporation 
for the several amounts due by them; as to them this bill is 
in the nature of a demand in which they are called on to an- 
swer as garnishees of the principal debtor.” 


It will be observed that in that case, although the stockholders 
were personally served with process and appeared, they were 
held concluded as to all averments affecting the corporation 
and its property, by the decree pro confesso against the cor- 
poration. 


In Sanger vs. Upton, 91 U. S. R. 58 and 59, this Court 
says: “ The order of the Court (directing the assignee to sue), 
was conclusive as to the right of the assignee to bring suit. 
Jurisdiction was given to the District Court by the Bankrapt 
Act (Rev. Stat., section 4972), to make it. It was not neces- 
sary that the stockholders should be before the Court when it 
was made, any more than that they should have been there 
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when the decree in bankruptey was pronounced. That decree 
gave the jurisdiction and authority to make the order. The 
plaintiff in error could not in this action question the validity 
of the decree, and for the same reason could not draw into 
question the validity of the order; she could not be heard to 
question either, except by a separate and direct proceeding 
had for that purpose;.she might have applied to the District 
Court to revoke or modify the order. Had she done so, she 
would have been entitled to be heard; but it does not appear 
that any such application was ever made. As a stockholder 
she was an integral part of the corporation. In the view of 
the law she was before the Court in all the proceedings touching 
the body, of which she was a part. In point of fact, stock- 
holders in such cases can hardly be ignorant of the measures 
taken to reach the effects of the corporation. If they choose 
to rest supine until cases like this are on trial against them, 
they must take the consequence. Not having spoken before, 
they cannot be permitted to speak then, especially to make an 
objection which looks rather to the embarrassment and delay, 
than tothe right and justice of the case. A different rule 
would be pregnant with mischief and confusion.” 


And, in support of this proposition, the Court cites the 
cases of Hall vs. U.S. Ins. Co., 5 Gill, 484, and Sagory vs. 
Debois. 3 Sanford’s Chan. 510. 


The case in 5th Gill was a case in which the authority to 
institute the suit was derived from a decree of a Court of 
Chancery, in which the stockholders were not parties, and they 
disputed the validity of the order directing the receiver to 
bring the suit against them. 


The case of Sanger vs. Upton, was a case in which the cor- 
poration had been declared bankrupt, but the jurisdiction of 
the Bankrupt Court to make the order, under which the as- 
signee brought suit, was not a special jurisdiction conferred 
upon it by the Bankrupt Law, but was the exercise by the 
Court in bankruptcy, of the powers of a Court of Equity; and 
in support of the authority of the Court in bankruptcy to 
make such an order, this court referred to the exercise of the 
same power by a Court of Equity in the case in 5th Gill. The 


obligation of this decree, so far as it established the liability of 
all persons who were stockholders of the company, has been 
sustained by the decisions of a great number of Courts, in 
which suits of this kind have been instituted. 


The authorities cited establish the proposition, that so far as 
corporate rights, property, duties and obligations are con. 
cerned, a decree against the company fs conclusive upon all 
its members, who have agreed as to such matters, “ to sue and 
be sued in that name.”’ } | 

As to all property which is placed under the control or in 
the possession of the corporation, and which by the charter 
can only be disposed of by the corporation, stockholders are 
concluded by judgments in cases to which the corporation is a 
party. It is submitted, that so far as the unpaid capital of a 
corporation is concerned, the right to call for it and to dispose of 
it is purely a corporate right, to be exercised by the cor- 
poration. 

All the stockholders of a company assembled in general 
meeting cannot make a call for payment for unpaid stock, 
upon which an action could be maintained. 

Such a call can be made only by the president and directors 
(at least in the case of this company). When, therefore, the 

Yourt is called upon to decide whether a call ought to be 
made, it is plain that a purely corporate question is presented, 
and that in the decision of it, it is only necessary to have be- 
fore the Court the corporation itself, which possesses exclusive 
control over the subject, and that if every individual stock- 
holder were brought before the Court, without the corporation, 
the Court would not have before it the proper party, the sole 
owner of the right, the exercise of which is the subject of the 
sult. 


Consequently when the question is whether the corporation 
is bound to make a call, and whether the Court will make one 
for the corporation, upon the failure of the latter to perform its 
duty in that behalf, it is plain that the case involves no ques- 
tion over which the stockholders individually have any more 
control than strangers. If all the stockholders individually 
were brought before the Court, as in Dr; Salmon’s case, and 


35 
; 
the Court should order them to make an assessment, such an 
assessment would be nugatory, and would not be the founda- 
tion of an action against a stockholder for the amount assessed. 


To make the decree effectual, it must require the assessment 
to be made by the corporation in the mode prescribed by its 
charter. 

A decree passed in a suit instituted against the corporation, 
to obtain an assessment on the stock to pay debts, when the 
corporation is a party, affects matters entirely and exclusively 
of a corporate character, as if the suit was brought to recover 
a corporate debt, and the stockholder is as much bound by the 
one decree as by the other, although he may be present in Court 
only as represented by the company. 


This was decided directly in the case in 5th Gill, in equity, 
cited, approved and applied by this Court in Sanger vs. Upton, 
91 U. S. 58 and 59, in accordance with the law as settled in the 
earliest reported case in which the power of a Court of Chan- 
cery over the matter of making assessments upon members of 
corporations was considered and decided. 

It will not be pretended that the stockholders of the com- 
pany are not concluded by the decree so far as it establishes 
the validity and declares the legal operation and effect of the 
deed of September 20th, 1866, although they were not parties 
to the suit except by representation by the company. It is 
therefore established conclusively against the stockholders that 
the deed passed to the trustees the right to receive the uneall- 
ed capital, when called. The deed is thus established to be 
as effectual in passing to the trustees the right to the un- 
‘alled capital of the company, as an assignment in bankruptcy 
to the assignee; and all the consequences deduced by this 
Court in Sanger vs. Upton, 91 U. S. 58 and 59, from the 
assignment in bankruptcy, follow from the deed of trust in 
this case. Indeed this Court, in the case of Hatch vs, 
Dana, 101 U. 8S. 215, has said, in speaking of the difference 
between suits like that, directly against the stockholder, and 
suits in which the right to collect the unpaid capital has passed 
to an assignee in bankruptcy: “In bankruptcy an assessment 

or a call may be made, for the assignee of a bankrupt corpora- 


tion, succeeds to its rights, and becomes the legal owner.” 
We submit that the deed of trust in this case as conclusively 
construed by the Chancery Court, makes the trustees the 


“legal owners” with all the consequences implied in that 
relation, as laid down by the Court in Sanger vs. Upton. If 
we are right in this proposition, another follows as a matter of 
course, and that is, that if the question whether a call shall be 
made, and the question as to the amount of the call, be purely 
corporate questions for the decision of which, it is only neces- 
sary to have the creditor and the corporation before the Court, 
the stockholder is concluded as to both those questions by it 
decree in a case in which the corporation is a party, as effec- 
tually as he is concluded by a decree establishing any other 
corporate duty or obligation. Ifa corporation fails to pay an 
equitable obligation, a decree that it pay is binding upon all 
the stockholders, although that decree be passed in a case in 
which the stockholders are not parties as individuals, but only 
through representation by the company. 

[n like manner if a corporation fails to assess its stock to pay 
its debts, and the making of such an assessment be a corporate 
power and corporate duty, a decree of a Court of Equity, 
giving appropriate relief to the party injured by the breach of 
this corporate duty, is equally conclusive upon the stockholder, 
although not personally a party to the suit, and he cannot 
escape the legal consequences of such a decree, except for 
reasons that would enable him to escape the consequences of a 
decree that the corporation perform any other corporate duty 
or obligation. 


Unless the stockholder has and asserts under proper circum- 
stances, a defense against a claim made against his company, 
he will be concluded by a judgment against the corporation. 

There are other considerations in this case to be taken into 
account in determining the force and eftect of the Richmond 
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decree. 


The argument on behalf of the stockholders, particularly 
that part of it which deals with the defence of limitations, 
wholly fails to take account of the effect of the deed of trust. 
It is assumed, particularly in the brief of counsel from St. 
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Louis, that all the remedies of creditors of corporations re- 
mained open to the creditors of this corporation, and that they 
had other remedies besides such as they could obtain by en- 
forcing the trusts of the deed. 

Such cases as those of Ogilvie vs. Knox, &c., in 22d Howard, 
and Hatch vs. Dana, in 101 U.3S.; and like cases of proceed- 
ings directly against stockholders by creditors to obtain a de- 
cree in personam, are cited with an entire disregard of the 
effect of the deed of trust, as established by the decree of the 
Richmond Court. 

The Richmond decree conclusively establishes that the legal 
title to the unpaid capital stock, not only the part thereof 
due on calls made before the date of the deed, but to so much 
as had not been called, passed to the trustees, as effectually as 
that capital would have vested in an assignee in bankruptcy. 

It is therefore manifest that the deed of trust afforded a 
complete protection to the stockholder against such suits by 
creditors, as those of Ogilvie vs. The Knox Co. Ins. Co., 22d 
Howard, and Hatch vs. Dana, 101 U.S. 

If a stockholder had been sued as in those cases, he could 
have pleaded the deed of trust, and showed that the money in 
his hands belonged to the trustees and was to be applied by 
them according to the preferences created by the deed. 

In short the deed of trust prescribed the law of the settle- 
ment of the affairs of this company, and limited its creditors to 
such relief as could be afforded by enforcing the powers and 
rights of the trustees. 

Any argument therefore founded upon the assumption that 
after the execution of the deed of trust, the creditors had any 
rights or remedies save by enforcing the provisions of that 
deed, is altogether aside from the present case, 

All creditors are bound by this law of the domicile of the 
corporation, and are presumed to have contracted with refer- 
ence to it. Canada Southern R. R. Co. vs. Gebhard’s Admr. 
109 U. 8. page 527. 

One consequence resulting from the effect given to the deed 
of trust by the decree is, that no stockholder could be required 
to pay except by an equal assessment upon all. 


The trustees could not make one or more stockholders pay 
in full. and leave them to seek for contribution, as was done in 
the two cases above mentioned. It is settled by the decree, and 


is established by authority, that while the trustees acquired by 
the deed the title to all the property of the company, includ- 
ing its unpaid and unealled capital stock, they did not acquire 
the power to make calls, if calls were necessary to give them 
the right to sue for the unealled stock. 

Consequently the trustees depended for their ability to col- 
lect the uncalled capital, upon the company to make the neces- 
sary calls, without which, as we shall show, no action could 
be maintained against a stockholder. 

The declaration does not set forth correctly the true legal 
effect of the contract between the company and the stock- 
holder. 

The nature and ettect ot that contract 1s much more acceur- 
ately defined by Baron Parke in delivering the decison of the 
Court of Exchequer in the case of The South Staffordshire 
Railroad Co. vs. Burnside, 5. Exch. 129, which has been fol- 
lowed by all subsequent decisions in England, and by the 
Court of Appeals of Maryland in the cases of Glenn vs. 
Howard, and Glenn vs. Savage, 65 Md., 62, 

The question before the Court of Exchequer, was whether : 
discharge in bankruptey was a bar to an action by a liquidator 
to recover on calls made upon the stockholders of a corpora- 
tion subsequent to the discharge. [t called for an accurate 
detinition of the contractual relation between the corporation 
and its members, and that relation is thus defined by the Court: 
‘Ts this then a debt payable ona contingency under the 56th 
section?’ (56th section of the Bankrupt Act of 5 Geo. 4 C. 
and 6). The contract on which the shareholder’s obligation is 
founded, is not to pay a certain fixed sum upon a future con- 
tingency, but such sum or sums as may be required from 
himself and all the other shareholders from time to time, not 
exceeding a certain sum, and requilate { by the wants of the company. 


At the time of the bankruptcy, it was uncertain’ what the 


sum would be which the defendant would be called on to pay, 


and no certain debt Was then contracted. But in order 
to bring a case within the 56th section, the bankrupt must 
have contracted a certain debt before the bankruptey, payable 
after it on a contingency.” This definition of the contract 
between the company and its members has been followed in 
the cases of The General Discount Company vs. Stokes, 17 C. 
B. (N. S.) 765, and that of ex parte Hastie, L. R., 7. Eq. 2, 


before Lord Romily, in which the jadgment of Baron Parke, 


‘in the case in 5th Exch. 129, is recognized as establishing the 


law. 


If this definition of the contract between a company and its 
members with reference to capital stock be adopted, and we 
submit that it is a true definition of those relations, it sweeps 
away at once all arguments founded on the law governing 
cases of debts payable on demand. It establishes as law that 
there is actually no debt until the company, or other com pe- 
tent authority, shall determine how much shall be paid, not 
merely in view of the amount demandable trom one stock- 
holder, but in view of the obligations of all his associates and 
of the wants of the company 


The difference between such an obligation “as this, and a 
debt payable on demand, is plain enough, and is a sufficient 
answer to all arguments based on the notion that the debt of 
the stockholder became due when the deed of trust was made, 
or after ua reasonable time had elapsed after the deed, or that it bhe- 
came due at any time until the debt came into existence by the 
call of the Court, made because the company refused or neg- 
lected to makeacall. Indeed, when we look at the consequences 
that-would follow if it be held that the making of the deed of 
trust fixed the lability of the stockholder, or that anything 
short of an ascertainment of that liability in view of all the 
considerations mentioned by Baron Parke, fixed that liability, 
it will be at once seell that the proposition is untenable. If 
the deed was a call, it was a call for more than three millions 
of dollars.to pay $350,000. The commissions of the trustees 
would have been nearly as great as the debt of the company. 
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If the stockholders owed any debt for which a suit could be 
maintained without a call, regulated by the considerations 
mentioned by the Court of Exchequer, they owed the whole 
of the unpaid capital, and the trustees must have sued for the 
whole. 

That the stockholders did not so understand their position 
under the deed of trust, is apparent from the resolutions passed 
in October, 1866. 

The necessity for such a call to enable the trustees to sue, 1s 
established by the decree and by repeated decisions. 

Robertson vs. Sibley, 10 Minn. 330, 331. 
Chandler vs. Sibley, 3 Dillon, C, C. 477. 


In which Mr. Justice Miller says, that a receiver of a cor. 
poration could not sue a stockholder “ without a call or assess- 
ment or something standiug in the place thereof and equiva- 
lent thereto, either by the company or by a proper Court, in 
order to make the defendant lable.’’ . 

See also Scoville vs. Thayer, 105 U.S. 153. 


The creditors being thus limited to the provisions of the 
deed of trust for relief, and the stockholders being thus enabled 
by the law of the domicile of the corporation to deprive the 
creditors of all other remedy, it would seem to follow that there 
arose as an essential part of the arrangement for settling the 
affairs of the company, an obligation on the part of the latter 
to perform such acts as were necessary to give effeet to the 
deed. 

[t is plain that without a call by the company, the trustees 
would have been powerless to execute the deed of trust, so far 
as a resort to the uncalled capital stock was concerned, and 
we must therefore either regard the deed of trust as operative 
so far as the uncalled capital is concerned, at the mere pleasure 
of the company, or we must regard the making of the deed as 
carrying with it, an obligation on the part of the company te 
exercise its power to make calls in aid of its provisions. 

The exercise of this power by the company thus becomes 
vital part of the trust created by the deed, and we submit. 
that the obligation to exercise this power, instead of being 
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abneqated by the company when it made the deed, as is con- 
tended by the plaintiff in error, was assumed by the company 
and made part of the arrangement it adopted for. the settle- 
ment of its affairs and the payment af its debts, 

As long “as i necessit) for the exercise of the power to make 
ealls continued, so long would the obligation thus assumed to 
use that power continue, and we have shown that the law of 
Virginia conferred ample power upon the company to perform 
its obligation in this respect, even after it had ceased to exer- 
cise all other corporate franchises. 

The eftect of the deed was, theretore, two-fold. 

As to the property of the company, it became vested in the 
trustees by the terms of the deed, for the benefit of creditors ; 
as to the corporat power to make the nec ssary calls to enable 
the trustees to execute the deed, ‘hat remained in the company 
because it could not be assigned, but it so remained under an 
implied covenant on the part of the company to exercise it to 
effectuate the trusts of the deed. 

Under these circumstances, we submit that the power to 
make calls became itself a trust, and its exeention became 
enforceable by a Court of Equity as any other trust, and subject 
only to the limitations recognized by equity, to its power to 
enforce any other trust. 

We maintain that after exeeuting the deed of trust, the 
cormpany would not have been permitted to use its power to 
make calls on its stockholders for any other purpose, not even 
for its own corporate purposes, until and unless it first exer- 
ecised that power to effectuate the trusts of the deed. 

Perry on Trusts, sec. 248 and note. 

The stockholders assented to all the terms of the deed of 
trust; in fact, they made that contract in the name of the 
company as effectually, to all intents and purposes, as it 
(not being authorized to contract in that name), each indi- 
vidual stockholder hac signed the deed in his own name, 

Houldsworth vs. City of Glasgow tank, 5 Appeal 
Cases, 523—4. 

Ogilvie vs. Knox, 22 Howard, 38 

Kansas Pacific vs, Atchison R. R. Co., 112 a 
405, 


‘ 
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Not only did they assent to the deed, and to all that the mak- 
ing of the deed legally implied, but they got the benefit of it by 
limiting the rights of the creditors to its provisions, and protect- 
ing themselves against all claims except by an equal assessment 
upon each stockholder. Yet it is argued that notwithstanding 
all this, the moment the deed was made the company lost the 
power to make assessments, and that the statute of limitations 
began to run in favor of the stockholders as against the exer- 
cise of that right. 

It seems clear to us, that if any Court of Chancery could 
have acquired jurisdiction over the individuals who composed 
the President and board of directors, they could have been com- 
pelled to make a call in aid of the trusts of the deed, as long 
as the trusts created by the deed remained unexecuted, upon 
the ground that the obligation to exercise that power, was im- 
plied by the deed itself, as incident to the trust created by it. 


In this connection, we call attention to another rule of law. 


vy? 


It is well settled in Virginia, that when a deed of trust is 
made by a debtor in favor of his creditors, the statute of limita- 
tions does not run against a creditor, so far as the trust fund 
created by the deed is concerned. 

Smith vs. N. R. Co., 33 Grattan 617. 

Bowie vs. The Poor School, 75 Va. 300. 

Hambleton vs. Glenn, Va. Law J., vol. 13, No. 12, 
p. 242, 

The decision of this Court in The County of Morgan vs. 
Allen, 103 U. S. 498, quoted above, shows that the uncalled 
capital stock of a corporation is as much a part of its assets 
as the cash that has been paid in upon it, and that “ when 
debts are incurred, a contract arises that it shall not be with- 
drawn or applied otherwise than upon their demand, until 
such demands are satistied.”’ 

Now the Virginia decree conclusively establishes that this 
fund has been dedicated to the trusts declared in the deed of 
September 20, 1866, and by the effect of that deed under the 
law of Virginia, limitations do not run against creditors so 
far as the.trust fund created by the deed is concerned. 
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To this deed and to all the legal consequences that follow 
from it, the stockholders were parties contracting in the name 
by which they were authorized to contract. 

We submit. therefore, that when the Richmond Court ob- 
tained jurisdiction over the company and the trustees, in the 
creditor’s suit to construe and enforce the deed, it acqnired 


jurisdiction and power to deal with the trust fund; that the 


stockholders in whose hands the fund was, and who had by 
the deed of trust, agreed to hold it subject to the trusts of that 
deed, are concluded by the decree as to that fund, and that the 
act of the Court in making a decree touching the fund was 
only the execution by the Court of an essential part of the 
trust deed’ itself which the company had agreed to execute, 
and that the power of the Court to afford relief under the deed 
so far as calling for the uncalled capital stock, could only be 
lost by such lapse of time as would prevent the Court from 
atfording relief as to any other matter or mght connected with 
or growing out of the deed. 

Again, we submit that if jurisdiction over the corporation 
gave the Court jurisdiction to make a call or assessment that 
shall bind the stockholder, though not a party to the suit in 
his individual capacity, nor otherwise than by representation 
by the company, (and this we understand not to be denied by 
some of the counsel of the plaintiff in error, see brief, at the 
bottom of page 7), it must follow that if the obligation of the 
stockholders to respond toa call, or the power ot the company 
to make a call, or both, had expired by lapse of time, or by 
laches, either in the institution or prosecution of the suit, as is 
now claimed, the only effect would be to render the decree of 
the Virginia Court erroneous. 

Supposing the reasons assigned by the plaintiff in error to 
show that the right of the company to call upon him had been 
barred by limitations, and that his hability as a stockholder 
had been also so barred, had been presented in the Chancery 
Court, the Court might have refused to levy the assessment, 
or it might have levied it notwithstanding these reasons. It 
surely will not be claimed that if the matter was within tbe 
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jurisdiction of the Court, its decision on those questions, if 
erroneous, would be null and void. 

If it be admitted, as it seems to be, that a call made within 
three or five years would have concluded the stockholder, it 
could only be error to make such a call after that time. And 
the decree remains unreversed, If the stockholder was before 
the Court by representation so as to be bound as to the cor- 
porate property in his hands, we submit that the decree COon- 
cludes him as to CVeP\ detence that eould have been made to 
the suit, and as to all reasons that could have been assigned to 
prevent the decree, 

Harshman vs. Knox County, 122 U.S. 306-7. 


The Court in passing the decree will be assumed to have 
done so after due consideration Ol all the tacts betore it. 

All the facts upon which the defence of limitations is now 
sought to be founded, were before the Court. 

If lapse of time had taken away the power of the company 
to make a call that would bind the stockholders, or if lapse of 
time made it wrong for the Court to pass the decree, or if the 
explanations of the delay, appearing in the record, to which 
reference has already been made, were insufficient, and the 
Court ought to have sO decided, still all these. matters have 
been passed upon, and however erroneous the decree may be 
in those particulars, it is conclusive as to all of them as the 


case now stands. 


To hold otherwise will be to reverse the decree of the Chan- 
cery Court. 

That Court may have erred in holding the facts shown by 
the record were sufficient to explain and excuse the delay in 
enforcing the trusts of the deed. Among those facts were the 
following: that the trustees had been prevented from acting 
under the deed by the decree in Baltimore, declaring it void 
and appointing a receiver to whom they were compelled to 
surrender all the books and papers of the company, (a ‘decree 
that remained in force until February, 1868); that the trustees 
were immediately enjoined from acting’ under the deed by a 
Court in New York, at the suit of the stockholders, and re- 
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mained so enjoined for years; that the company wholly failed 
to make the necessary calls in aid of the deed; that the credi- 
tors after waiting a reasonable time tor the trustees to sur- 
mount the difficulties that opposed them, attempted in 1871, 
by a suit brought in a Court of the habitat of the corporation, 
to procure the co-operation of the company and its officers in 
carrying the deed into effect. but were wholly prevented by the 
refusal of those officers to co-operate, and by the withdrawal of 
all the books and papers of the company, without which it was 
impossible to do anything, from the proper place of custody, 
and from the reach of the Court; and by the refusal of the trus- 
tees to allow access To these hooks, except to the representatives 
of the company; and that in consequence of this misconduct on 
the part of the trustees, and the refusal of the officers of that 
company to co-operate in enforcing the trusts of the deed, all 
proceedings in the suit were necessarily suspended until the dis- 
covery ot a copy of the list of stockholders in 1879 enabled the 
creditors to proceed, We Say the Chancery Court may have 
erred in holding these facts to have been a sufficient excuse for 
the apparent delay and laches on the part of the trustees and 
creditors, and it may be its decree might have been reversed 
for that reasen. but we submit that this question cannot be 
considered here. 

Indeed, au attempt has been made to review the decree of 
the Chancery Court for the very reasons now relied upon to 
show that it does not establish the lability of the plaintiff in 
error. 

A petition was filed by Hambleton and others, on behalf of 
themselves and all other stockholders, in the Cireuit Court of 
Henrico county, to which the case was removed from the Chan- 
cery Court of Richmond,asking to be allowed to be made parties 
defendant, and to review and reverse the decree, assigning as 
reasons for the application, among others, that they were not 
made parties to the original suit, and had no notice of it; that 
no defense was made by the company; that all the debts were 
barred by limitations, and that they desired to have the benefit 
of that plea; and that all claims against the petitioners as stock- 
holders had been so barred, and that the decree was erroneous 
for the above and other reasons. 
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The Circuit Court dismissed the petition, and on appeal the 
Court of Appeals affirmed the order, and declared that the 
decree of the Chancery Court was binding on the stockholders 
and that it was not erroneous tor any of the reasons assigned 

Hambleton vs. Glenn, Va. Law J., Vol 18, No 12 
page 242. 

This decision is practically as complete an afhrmance of the 
decree of the Chancery Court as if rendered on a direct ap.- 
peal from it, with an assignment of the same errors in that 
decree that are assigned here, and is an authoritative declara- 
tion of the extent to which, by the law of this Virginia cor- 


poration, its members are concluded by the decree. 


Although the plaintiff in error has not directly assigned as 
error that the Court below erred in overruling his second de- 
fence, viz., that the trustee could not sue in his own name, we 
beg to call the attention of the Court to the subject, because 
it will serve to illustrate still further the nature and etteet of 
the Richmond decree. 

[t will be seen that in every case reported of suits by as- 
signees in bankruptcy of insolvent corporations, against stock- 
holders, to recover the capital stock, the assignee has always 
had an order of Court directing him to sue for the unpaid capi- 
tal, or for a part of it. All of the cases, from Sawyer vs. Hoag, 
17 Wall. to Scoville vs. Thayer, 105 U. 8., including the cases 
reported in 91 U. 8., concur in this. The call of the Court is 
the foundation of the assignee’s right to sue. In Hatch vs. 
Dana (101 U.5.,) this Court says: that the bankruptey Court 
makes assessments /ecause thi assignee has the legal title to the 
fund. 

In this case the trustees under the deed of trust, have the 
same right that an assignee in bankruptcy would have. The 
decree establishes the validity and effect of the deed, and de- 
clares that it passed the legal title to this fund to the trustee. 

We have endeavored to show that the effect of the deed of 
trust was to take away the right of the creditor to proceed 
against individual stockholders, as was done, in Hatch vs. 
Dana, and to compel him to seek relief through the deed of 
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trust, which required the enforcement of the obligations of 
the stockholders under their contracts with the company. 

The Court having made a call, and having made the call 
payable to the substituted trustee, and having authorized and 
directed him to collect it by suit or otherwise, as he might 
be advised, we maintain that he could sue for it in his own 
name. 

Ist. Taking the narrowest view of the subject, and con- 
fining ourselves to the rule of the common law, which did not 
allow an assignee of a chose in action to sue in his own name, 
we submit that this case comes within a well established ex- 
ception to that rule. 

The rule itself is an extremely technical one, and the 
reason assigned for it is not applicable to the conditions of 
modern society. Even the Common-Law Courts in England 
recognized it as a relic of a departed order of things, for they 
assumed the powers of a Court of Equity in order to give the 
assignee of a chose in action, suing in the name of his assignor, 
the full benefit of the assignment. 

They would not permit the assignor, in whose name the 
suit was brought for the benefit of the assignee, to control the 
suit. He could not dismiss it; he could not compromise it; 
in short, he could do nothing that might injuriously affect 
the rights of the assignee, for whose use the suit was brought. 
He was but a name, and the assignee the real party to all in- 
tents and purposes. He was “ dominus litis” as effectually as 
if he had been the original contractor. 


[It has always been conceded that when a chose in action 
has been assigned, if the debtor expressly or impliedly recog- 
nizes the right of the assignee, he comes under an implied 
promise to pay the assignee, upon which the latter may main- 
tain a suit in his own name. 

In the case of Tiernan vs. Jackson, in 5 Peters, beginning 
at page 580, the Court say at page 597, “ the general principle 
of law is that choses in action are not at law assignable, but 
if assigned, and the debtor promises to pay the debt to the 
assignee, the latter may maintain an action for the amount 
against the debtor as the money received to his use.” All 
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that is necessary is, that there shall appear to be an expressed 
or implied promise on the part of the debtor to pay the debt 
to the assignee. In this case, the decree of the Chancery 
Court established conclusively that the assignment made by 
the company on the 20th of September, L866, passed to the 


assignee the right to the unpaid subscriptions in the hands of 


the stockholders. 


Now, who were the parties to that assignment? By the 
charter of,the company, the members or stockholders were 


authorized to contract and be contracted with in the name of 


the company. If then, the assignment of September 20, 1866, 
passed the unpaid subscriptions to the trustees, were not these 
unpaid subscriptions passed to the trustees by the consent of 
every member ot the Company ¢ Did not every stockholder. 
that deed being valid, consent that the money remaining un- 
paid in his hands should be payable to the trustees named in 
the deed? And if that be so, is it not clear that every stock- 
holder expressly agreed that if it should be hecessary to call 
upon him to pay more of his subscription than had been paid 
at the time the deed was executed, it should no longer be pay- 
able to the company, but that it should be payable to the 
trustees? Did he not consent to the assignment and expressly 
promise to pay to the trustees, and upon such consent could they 
not maintain the action in their own names? Not only was 
there a consent by operation of the deed, but the stockholders 
expressly consented, when they passed the resolutions at their 
meeting in October, 1866, directing the board to make an as- 
sessment to pay the debts of the company. 


The terms of the contract of subscription being that the 
subscriber will pay as and when called upon to pay by the 
board of directors of the company, such a call was absolutely 
necessary to create a right of action, and in fact, there was no 
debt at all until created by the call. The deed of trust did 
not create that right of action, nor did it come into existence 
until the Court of Equity made the call. At the time that it 
made the call, the stockholders, by their deed had consented 
that the unpaid subscription should be payable to the trustees 
and not to the company, and the company itself could not 
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have sued for it. Tad it done so, any stockholder could have 
replied that the right to receive that money had been by his 
consent, and the consent of all his co-stockholders, transferred 
to the trustees. Consequently, when the cause of action arose 
by the assessment made by the Chancery Court in Richmond, 
it arose when the right to receive the money called for had, 
by the consent of those who owed the money, become vested 
in the trustees, under the deed of the 20th of September, 1866, 
and therefore, we have a case, which under the strictest rules 
of the common law, entitled the assignee to sue in his own 


name, 


The principle founded upon the equitable rules established in 
the case of Salmon vs. The Hamburg Company, already refer- 
red to, has become a settled rule of American law with reference 
to corporations. This Court has asserted the power of a Court 
of Equity to make a call in a great number of cases. It is held 
that the Courts in Bankruptey, under the Act of 1867, possess 
this power, not because the Bankrupt law in terms conferred it 
upon them, but because in settling the affairs of a corporation 
they possess all the power of a Court of Equity; and the power 
to make an assessment by a Bankrupt Court, is but the exer- 
cise by it of an ordinary branch of the jurisdiction of a Court of 
Equity. We have already called attention to the fact that 
when this Court asserted that the Court in Bankruptcy had 
the power to make such a call, it referred to the decision of 
the Court of Appeals of Maryland, in the case of Hall vs. U. 8. 
Ins. Co., 5 Gill, 584, where a Court of Equity exercised that 
power. In the case of Sanger vs. Upton, in 91 U. S. Rep., 
page 60, this Court Say, speaking ot the power of u Bankrupt 
Court to order the payment of their subscription by stock- 
holders of a corporation : “ A Court of Equity has often made 
and enforced the requisite order in such cases. The Bankrupt 
Court possessed the same power in the case in hand. The order 
rests upon a solid foundation of reason and authority; ” and 
the Court, in support of this proposition quote the cases of 
Ward vs. Griswold Mfg. Co., 16 Conn., 599, and Sagory vs. 
Dubois, 3d Sanf. Chan., 510, in which this power of a Court 
of Equity was exercised. 
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If, then, the Chancery Court of the city of Richmond had 
the power to make the eall or assessment upon the stock- 
holders, and if we be right in the assumption that for the pur- 
pose of controlling the corporate property, all the stockholders 
were present in that Court, as represented by the company, it 
is difficult to conceive how the decree of the Court, levying 
the assessment and requiring it to be paid, is binding upon the 
stockholders, as we have endeavored to show that it is, but 
that that part of the decree which provides to whom the assess- 
ment shall be paid, is not equally binding upon them. If a 
Court of Equity has the power to require stockholders to pay 
an assessment, when the company has neglected or refused to 
perform its duty in that respect, unless it can direct the per- 
son to whom the assessment shall be paid, it would seem that 
its power was nugatory. 

[n the case of Ogilvie vs. Knox, this Court says that one 
mode of enforcing the rights of creditors of corporations is by 
the appointment of a receiver. The language of the Court, at 
page 392, is as follows: ‘it is true, if it be necessary to a com- 
plete satisfaction of the complainants, that the corporation be 
treated as insolvent, the Court may appoint a receiver, with 
authority to collect and receive all the debts due the company, 
and administer all its assets. In this way, all the other stock- 
holders or debtors may be made to contribute.’” Now, as this 
power exists, even where the company has ceased to exist, 
and has been disbanded, and as it exists even where the com- 
pany has been dissolved by judgment of a Court of competent 
jurisdiction, it is difficult to see how the power can be exer- 
cised if the receiver appointed by the Court to receive the call 
or assessment made by its decree upon the stockholders, is 
obliged to sue in the name of the company. The right to sue is 
not derived from the assignment, because it does not exist until 
a further act is done. It did not exist at the time of the as- 
signment by the company, because the company had made no 
all for the unpaid subscription. It came into existence only 
when the Court made the call, and when it came into exist- 
ence, the right to receive the fruits of the call had been vested 
absolutely in the trustees under the deed, by the consent of 
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the stockholders themselves, contracting in the name of the 
company. 

We further submit that the obligation of the stockholder to 
pay the uncalled capital remaining in his hands, in case of the 
insolvency of the company and its ceasing to do business, is 
not an obligation to the company for ifs own purposes, but only 
for the purpose of paying its debts. The company may s8o 
deal with the stockholder as to disable itself from requiring 
him to pay the full amount of his subscription for the purposes 
of the company itself. Inthe case of Scoville vs, Thayer, the 
Court say in 105 U.S. Rep., page 153: ‘“ The stock held by 
the defendant was evidenced by certificates of full paid shares. 
It is conceded to have been a contract between him and the 
company that he should never be called upon to pay any 
further assessments upon it. The same contract was made with 
all the other stockholders, and the fact was known to all. As 
between them and the company this was a perfectly valid agree- 
ment. It was not forbidden by the charter, or by any law or 
public policy as between the company and the stockholder, 
and was just as binding as if it had been expressly authorized 
by the charter. Ifa company for the purpose of increasing its 
business had called upon the stockholders to pay up that part 
of their stock which had been satisfied ‘ by discount’ agreed to 
in their contract, they could have successfully resisted such a 
demand. No suit could have been maintained by the company 
to collect the unpaid stock for such a purpose. The shares 
were issued as full paid on a fair understanding, and that 
bound the company.” But the Court proceed to say that the 
law governing the duties and obligations of stockhelders, im- 
poses a tacit condition upon the contract described in the 
words above quoted. At page 154, the Court say: ‘“ Con- 
sidered therefore in the view of a Court of Equity, the con- 
tract between the company and its stockholders was this, viz: 
that the stockholders should pay, say, for example, $20 per 
share on their stock and no more, unless it became necessary 
to pay more to satisfy the creditors of the company, and when 
that necessity arose and the amount required was ascertained, 
then to make such additional payments on the stock as the 
satisfaction of the claims of creditors required.”’ It seems to 
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us therefore, that the obligations of the stockholders in the case 
of an insolvent company, to pay upon the requisition of a 


Court of Equity, a sufficient amount to satisfy the claims of 


creditors, is an obligation entirely distinct from their obliga- 
tion to the company to pay their subscriptions for the pur- 
poses of the company. It is an obligation imposed by Courts 
of Equity, as growing out of the contract between the 
stockholder and the company, which no agreement or contract 
between the company and stockholder, not assented to by the 
ereditor, can possibly affect. And this obligation being one 
entirely within the control of a Court of Equity in those cases 
in which the company has failed or neglected to perform its 
duty, this obligation, we say, can be enforced in its entirety 
by a Court.of Equity. It can designate the amount to be paid, 
and of necessity, must be able to designate the person to 
whom the money shall be paid, and its decree creates an as- 
sumpsit on the part of the stockholder, not to the company, 
but to the person designated by the decree as the person to 
receive the payment of the call. The decree must be as 
binding upon the stockholder as to the person to be paid, as it 
is as to the amount to be paid. 

Consequently, when the Chancery Court decreed that this 
assessment upon the stock should be paid to John Glenn, sub- 
stituted trustee, the assutupsit created by the decree was as 
complete on the part of the stockholder as if he had been per- 
sonally present in Court. 

See 2 Greenlief Ev. sec. 102. 

Hawk vs. Saunders, Cowper, 290. 

National Bank vs. Grand Lodge, 98 U. 8. 124. 
Gaines vs. Miller, 111 U.S. 395. 


We therefore respectfully submit that upon the decree of 


the Chancery Court of the city of Richmond, John Glenn, sub- 
stituted trustee, succeeding to all the rights of his predecessors, 
and being the person named as obligee in the obligation on the 
part of the stockholders created by the decree, was entitled to 


sue anywhere and in any Courtin hisown name. The power'of 


a Court of Equity to prevent the failure of a trust by appoint- 
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ing a trustee, in place of trustees who neglect or refuse to act 
(as in this case), is unquestionable. We refer to the decision 
of the Court of Appeals of Maryland, in the case of Glenn 
vs. Williams, 60 Md. pages 119, 120, on this subject, as showing 
that the appointment of a new trustee in place of others re- 
moved, or refusing to act, is a branch of Chancery jurisdic- 
tion independent of statute, and that the new trustee is by 
force of the decree itself, substituted in all respects for the 
original trustee. 

The principles for which we have contended above, have re- 
ceived the consideration of a great many Courts of very high 
authority, State and Federal, in the extended litigation that 
has attended the efforts of the trustee to enforce the trusts of 
the deed under the Richmond decree, and it would be difficult 
to find any instance of greater unanimity of opinion. 

Each of the matters set forth in the assignment of errors in 
this case has been passed upon repeatedly, and if there be any 
thing in the weight of judicial authority, it would seem that 
they may fairly be regarded as settled. 

We refer to the following decisions in cases involving all the 
questions presented by this record: 

In the Court of Appeals of Virginia. 


Glenn vs. Vanderwechen, 6 S. E. Rep., No. 9, 
p. ROE. 

Glenn vs. Lewis, Admr., 6 8S. E. Rep., No. 11, p. 
R66. 

Hambleton vs. Glenn, Va. Law Journal, vol. 13, 
No. 12, p. 242. 


In the Supre ie Court of A lahama. 


Glenn vs. Semple, 80 Alabama, 159. 
Lehman &c. vs. Glenn, Va. Law J., vol. 13, No. 
15, p. 502. 
Semple vs. Glenn, Va. Law J., vol. 13, No. 15, p. 
B05. ° 
Sayre vs. Glenn, Va. Law J., vol. 13, No. 15, p. 
307. 
Morris vs. Glenn, Va. Law J., vol. 13, No. 11, p. 
224. 
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In the Court of Appeals of Maryland. 


Glenn vs. Williams, 60 Md., p. 94. 
Glenn vs. Clabaugh, 65 Md., p. 67. 
Glenn vs. Howard, 65 Md., p. 40, 
Glenn vs. Savage, 65 Md., p. 40. 
Glenn vs. Mekim, 66 Md., p. 479. 


In North Carolina. 
Glenn vs. Orr, 96 N. C., 413. 


In Georgi’. 
Glenn vs. Howard, 8 8. E. Rep., No. 10, p. 636. 


In ¢ alifornia. 
Glenn vs. Saxton. 68 California, 353. 


In the Federal Courts, 

Glenn vs. Camden; same vs. Bennett; same vs. Bland, in 
the Cireuit Court of the U.S. for the District of West Vir- 
ginia, reported in Parkersburg State Journal of June 25th and 
26th of 1886. 

In one of these cases, the late Chief Justice of the United 
States sat with the Circuit Judge. 

Glenn vs. Jackson, and same vs. Calaway, reported in Lou- 
isville Courier Journal, October 31st, 1885, before the late 
Judge Baxter. 

The decision in the case of Glenn vs. Dorsheimer, 23 Fed- 
eral Reporter 696, and 24 Federal Reporter 536, were cited by 
the defendants in all the above cases, but the late Chief Justice, 
and Judge Baxter declined to follow the decision in the Mis- 
sourl case. 

Glenn vs. Springs, 26 Fed. Rep. No. 7, page 494. 
Glenn vs. Scott, 28 Fed. Rep. No. 15, page 804. 
Glenn vs. Coyle, 22 Fed. Rep. No. 8, page 417. 
Glenn .vs. Soule, 22 Fed. Rep. No. 8, page 417. 
Glenn vs. Foote, 36 Fed. Rep. No. 13, page 824. 


We furuish the Court with the reports of the cases in West 
Virginia and in Kentucky in the only form in which they exist. 


The record of these Courts show the judgments rendered in 
accordance with the opinions contained in those copies. 

In the case of Glenn vs. Busey, decided by the Supreme 
Court of the District of Columbia, the Court held that the 
trustee could not sue in his own name, but decided no other 
point in the case, 

The decision in the case of Dorsheimer, in Missouri, the only 
direct authority produced by the plaintiff in error, stands 
alone, and it is manifest from the language of Judge Brewer, 
in the last decision made in that case, that he was by no means 
free of doubt as to the correctness of the decision. 

The principles established by the decisions, State and Fed- 
eral, above cited, have been followed ina recent case in Illinois, 
as to every question presented by the assignment of errors in 
this case, except the first two mentioned in the brief of counsel. 

Great Western Telegraph Co. vs. Gray, 122 IIlL., 
630. 

See also Bell’s Appeal, 115 Pa. State R., 89. 

Citizens’ & Miners’ Saving Bank vs. Gillespie, 115 
Pa. State, 564. 

Lane’s Appeal, 105 Pa. State, pages 58 and 59. 


In conclusion, with reference to the allowance of interest by 
the jury which is assigned as error here, (improperly, as we have 
endeavored to show), we call attention to the provision of the 
statute of Virginia on the subject of the liability of share- 
holders for installments called for by the company. 

The Code of 1860, title 18, ch. 57, section 21, provides : 

“If the money any stockholder has to pay upon his shares, 
be not paid as required by the president and directors, the same, 
with interest thereon, may be recovered by warrant, action or 
motion, as aforesaid.” 

A like provision will be found in the Code of 1873, title 18, 
ch. 57, sec. 25. 

The decree of the Richmond Court has the same legal effect 
as the call of the company, and subjects the shareholder to the 
same legal obligation. It creates a debt that bears interest 
from the time it is created until it is discharged by the law of 
the corporation. 
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Of course any penalty Imposed by the by-laws of a company 


upon its members for failure to pay ealls promptly, when made 
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counsel tor plaratifl in error. would not attach to a eall made 


x. , 
QO prety (debts ry ct ( Our, 


Inde ‘ ‘1. 


above, whether the Virginia corporation could lawfully impose 


tis doubttul, in view ot the Virginia statute quoted 


Stic hy il penalty. 

In conclusion, we call the attention of the Court to what 
wus surd in the cause of Flash vs. Conn, 109 U.S. 378: “ We 
think this is a ease where the construction of the State Court 
is entitled to rreat, i not conclusive, weight with us. It is the 
settled construction of the law of the State Upon which the 
rights and labiliti SOF a large number ol its citizens must de- 
pend, It the liability ot a stockholder under section 10 arises 
pon contract. the six years: limitatiom applies to it: if the 
liability is in the nature of a penalty, the three years’ limitation 
applies, It is clear that contusion and uncertainty would re- 
sult. should the state ana Federal (Courts place ditterent COl- 
structions on the section. Such “a result oucht. if possible, to 
be avoided.” 

If is true that this cle f ision thiut mude in New York). Wis made 
after the defendant havc be Ome a stockholder in the Pensacola 
Lumber Company, but thie rs had hee nh ho previous contrary 
decision. As said by this Court in Burgess vs. Seligman, 107 
U.S. 20, ‘Seven in most cases, for the sake of harmony and 
to avoid contusion, the Federal Courts will lean towards an 
agreement of view with the State Courts, if the question seems 
to them balanced with doubt.’ 

” If this Were a Case arising 11) the sTute of] New York. we 
should theretore tollow the construction put upon the Statute 
by the Courts of that State. 
Conies here rrom the State otf Florida. should not have the 


The circumstance that the case 


ame 


statute open to a different construction.” 


CHARLES MARSHALL. 
JOUN TIOWARD, 
Counsi l for Def: ndant in Error. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATE 


OCTOBENER TERM, 1=ss. 


No. 235. 


G. W. EMBREY, PLAINTIFF IN: ERROR, 
Us. 


EK. S. JEMISON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE EASTERN DISTRICT OF VIRGINIA 


S 


FILED MARCH 18, 1586. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1==5m, 


| No, 235. 


> 
‘ 
G. W. EMBREY, PLAINTIFF IN ERROR, 
Us. 
| Kk. S. JEMISON. 
’ 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF VIRGINIA. 
i 
2 _ 
*) 
? INDEX. 
1 Original. Prins. 
; Caption . : l l 
Summons I l 
Marshal's return : 2 ] 
Declaration 2 2 
Exhibit A—Promissory note of G. W. Embrey to order of Mood y 
& Jemison, Jan. 21, 1878 —_ - r } 
Bb—Promissory note of G. W. Embrey to order of Moody 
& Jemison, Jan. 21, 1878 | ri i 
C— Promissory note of G. W. Embrey to order of Moody 
& Jemison, Jan. 21, 1878 - . } 
D—Promissory note of G. W. Embrey to order of Moods 
& Jemison, Jan. 21, 1878 j 
Order to plead s 5 
General demurrer / » 
Plea of nil dehbet u ) 
- Pilea of act of limitations . lO 5 | 
Motion for judgment : AL 5 
’ Order on clerk to make entries in strict a cordance with rules 1] f) ) 
d Order for entry of judgment pro confesso nune pro tune ;, 1] 6 ) 
; Judgment pro confesso |} 6 
. Order setting aside judgment p nfesso, 4 ; IZ 6 
2 Special demurrer , 1s 7 
Plea of act of limitations 14 7 
Plea of nil debet te | 15 x 


Jupp & Detweiter, l’atnters, Wasnineron, JuLY 24, 1888 


Special plea of wager -- 
Order granting leave to amend declaration, &c 
Amended declaration cial italics ; 
Demurrer to amended declaration 
Plea of limitations to amended declaration 

wager to amended declaration 


nil dehet to amended declaration 


Order as to pleadings and sustaining demurrer to ples of 


Special replication to plea of limitations . 

Demurrer to plea of wager - 

Order granting time to amend plea of wager 

Rejoinder to special replication 

Motion to reject rejoinder 

Order sustaining motion to reject rejoinder 

Opinion on motion to reject rejoinder 

Amended plea of wager ‘ 

Summons to answer interrogatories .~ , 

Interrogatories ; . 

Order to strike out interrogatories 

Replication to special plea of wager 

Order on plaintiff lo produc e books , 
Statement A—Schedule of books to be produced 


Order granting leave to withdraw replication to plea of wager, &c. 


Order sustaining demurrer to plea of wager i 


Order setting aside order on plaintiff to produce books 
Trial and verdict 


sdiction 


Motion to dismiss for want of jur 

Judgement 

sill of exceptions , | . 
Second rejoinder to replication to plea of limitations 
Defendant's requests for instructions 

Assignments of errors and prayer for reversal 

W rit of error 

tond 

Citation ; 

Proof of service of citation 


Clerk’s certificate 


Original. 


16 
17 
18 


<p 
27 


Print. 


a ee 
— 


gt 


PBs. 
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1 In the Circuit Court of the United States for the Eastern 
District of Virginia, Richmond, Va. 


E. S. Jemison, Doing Business under the Firm Name 
Sty ) s > is at | . 
and § tyle of I , Jemison & Co., \ No. 1486. 
G. W. EmMBREY. | 
In debt. 


Be it remembered that on the 8th day of November, A. D. 1884, 
came the plaintiff, by his attorney, and sued out of the clerk’s oftice 
of the circuit court of the United States for the eastern district of 
Virginia, a summons in debt against the defendant, which, with the 
return of the marshal thereon, is as follows: 


Summons. 


Circuit Court of the United States of America, Eastern District of 
Virginia, 88. 


The President of the United States of America to the marshal of the 
eastern district of Virginia, Greeting: 

We command you that you summon G. W. Embrey, if he shall 
be found in your district, to be and appear at the clerk’s office of 
our circuit court of the United States for the eastern district of Vir- 

ginia, at rules to be holden at the said clerk’s office, in the 
2 custom-house, in the city of Richmond, in the district afore- 

said, on the first Monday of December next, to answer unto 
Ee. S. Jemison, doing business under the firm name and style of E. 
S. Jemison & Co., in a plea of debt, to his damage, as he alleges, of 
thirty thousand three hundred and seventy-six dollars and sixty-one 
cents and interest, and have you then and there this writ. 

Witness the Hon. M. R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Richmond, this 8th day 
of November, in the year of our Lord 1884, and of our Independ- 
ence the 109th year. 

[Seal United States Circuit Court, Eastern District of Virginia, | 


M. F. PLEASANTS, Clerk. 


Marshal's Return. 


Executed this 8th day of November, 1884, by delivering to G. W. 
Embrey, the within-named defendant, in person, a true copy of this 
writ, together with a copy of the declaration. 

THOS. E. BALLARD, 
Deputy Marshal. 


And on the same day, to wit, November 8th, A. D. 1884, the plain- 
tiff, by his attorney, filed his declaration against the defendant, 


which, with the exhibits thereto attached, is as follows: 
1—235 


ee 


tee. Ae we 
a ‘ Pa ser Ee eS 
é Se E wie Tete, 


2? G. W. EMBREY VS. E. S. JEMISON. 


Declaration. 


In the Circuit Court of the United States for the Eastern District of 


Virginia. 
3 i. S. Jemison, Doing Business under under the Firm Name 
and Style of E. 5. Jemison & Co., Plaintiffs, 
VS. 


G. W. EmMBREY. 


Petition. 


ik. S. Jemison, who is a citizen of the State of New York,complains 
of G. W. Embrey, who is a@ citizen of the State of Virginia, residing 
at Richmond, Va., defendant in this action, and for a cause of action 
against said defendant avers and alleges that he, said plaintiff, is 
doing bus —_ in the city of New York under the firm name and 
sty le of E. 8. Jemison & Co., in accordance with the laws of the State 
of New Y a 

That prior to the time of making the notes hereinafter mentioned 

said plaintiff and one W. L. Moody were and had been copartners 
under the firm name and style of Moody & Jemison, in the city of 
New York; that upon the winding up of the business of said firm 
the defendant, G. W. Embrey, being indebted to and owing said 
firm of Moody & Jemison a large amount of money, made, executed, 

and delivered to said firm his certain promissory note, bearing date 
the 2Ist day of January, A. D. 1878, and thereby promised to pay to 
the order ot Moody & Jemison, six months after the date thereof, seven 
thousand tive hundred and ninety-four dollars and fifteen cents, 

at the office of E. 5S. Jemison & Co., in the city of New York. 
4 (A copy of said note is hereto attached, marked Exhibit “A,” 

and made part of this petition, to which reference is made 
for a more complete description thereof.) 

That said defendant, although often requested, has not yet, nor 
has any person or persons for ‘him, paid said sum of money or any 
part thereof or any interest thereon, but does still wholly neglect 
und refuse so to do; wherefore the plaintiff demands judgment 
against said defendant for the said sum of money, and for other 
re clief, for which see the general prayer of this petition, 

Second. And for a se cond and further cause of action against said 
defendant this plaintiff avers and alleges that heretofore, to wit, on 
the 21st day of January, A. D. 1878, said defendant, G. W. Embrey, 
made his certain promissory note in writing, whereby he promise- 
to pay, six months after the date thereof, to the order of Moody «& 
Jemison, seven thousand five hundred and ninety-four dollars and 
fifteen cents, at the office of E. 8. Jemison, in the city of New York. 
(A copy of said note is hereto attached, marked “ Exhibit B,” and 
made a part of this petition, to which reference is made for a more 
complete description thereof.) 

That said defendant, although often requested, has not yet, nor 
has any person or persons for him, paid said sum of money or any 
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part thereof or any interest thereon, but does wholly neglect and 

| refuse so to do; wherefore plaintiff demands judgment against 

5 said defendant for the said sum of money and for other relief, 
for which see the general prayer of this petition. 

Third. And for a third and further cause of action against said 
defendant this plaintiff avers and alleges that heretofore, to wit, on 
the 21st day of January, A. D. 1878, said defendant, G. W. Embrey, 
made his certain promissory note in writing, whereby he promised 
to pay, twelve months after the date thereof, to the order of Moody & 
Jemison, seven thousand five hundred and ninety-four dollars and fif- 
teen cents, at the office of E.S. Jemison & Co., New York, for value re- 
ceived. (A copy of said note is hereto attached, marked “ Exhibit 
C,” and made part of this petition, to which reference 1s made for a 
more accurate description thereof.) That said defendant, although 
often requested, has not yet, nor has any person or person for him, 
paid said sum of money or any part thereof or any interest thereon, 
but to pay the same wholly neglects and refuses so to do; where- 
fore plaintiff demands judgment against said defendant for the 
amount of said promissory note and for other relief, for which 
see the general prayer of this petition. 

fourth. And for a fourth and further cause of action against said 
defendant this plaintiff avers and alleges that heretofore, to wit, on 
the 21st day of January, A. D. 1878, said defendant, G. W. Embrey, 

made his certain promissory note in writing, whereby he 
6 promised to pay to the order of Moody & Jemison, twelve 

months after the date thereof, seven thousand five hundred 
and ninety-four dollars and sixteen cents, at the office of Ek. S. Jemi- 
son & Co., New York, for value received. (A copy of said note is 
hereto attached, marked “ Exhibit D,” and made part of this peti- 
tion, to which reference is made for a more complete deseription 
thereof.) 

That said defendant, although often requested, has not yet, nor 
has any person or persons for him, paid said sum of money or any 
part thereof or any interest thereon, but to pay the same wholly 
neglects and refuses so to do 

Wherefore plaintiff demands judgment against said defendant for 
the amount of said promissory note and for other relief, for which 
see the general prayer of this petition. 

And this plaintiff further avers and alleges that at or about the 
time said promissory notes above mentioned were executed the said 
firm of Moody & Jemison were winding up their business, intend- 
ing to dissolve said firm. The said copartnership of Moody & Jemi- 
son was dissolved by the withdrawal of W. L. Moody from said firm, 
and that said plaintiff continued the business of said partnership 
under the firm name and style of E.S. Jemison & Co.; that all of 

the uncollected notes, accounts, &c., and the business of said 
7 old firm of Moody & Jemison were transferred to the firm of 
E. S. Jemison & Co., and all of said promissory notes above 
mentioned and described were transferred by indorsement and came 
lawfully into the possession of said E.S. Jemison & Co. as the suc- 
cessor to Moody and Jemison. 
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Wherefore plaintiff demands judgment against said defendant, G. 
W. Embrey, for the sum of thirty thousand three hundred and sev- 
enty-six dollars and sixty-one cents ($30,376.61), principal, with inter- 
est on $15,188.30 thereof, at the'rate of six per cent. per annum, from the 
25th day of July, A. D.1878,and with interest on $15,188.51 thereof, 
at the rate of six per cent. per annum, from the 25th day of Janu- 
ary, A. D. 1879, together with all costs, disbursements, and expenses 
of this action. 

JAMES LYONS, 
Plaintiff’s Attorney. 
“Exuipit A.” Filed with Declaration. 

$7,594.15. New York, Jan’y 21st, 1878. 

Six months after date I promise to pay to the order of Moody & 
Jemison seventy-five hundred & ninety-four .15 dollars, at office 
of E. S. Jemison & Co., N. Y., value received 

No.—. Due —. 
 W. EMBREY. 


im 


Exureit B. With Declaration. 


$7,594.15. 


New York, Jan’y 21st, 1878. 
8 Six months after date I promise to pay to the order of 
Moody & Jemison seventy-five hundred & ninety-four 5 
dollars,:at office of E. S. Jemison & Co., N. Y., value re-ceived. 
No. —. Due —. 
G. W. EMBREY. 


“ Exurpit C.” With Declaration. 


$7,594.15. 7 New York, Jan’y 21st, 1878. 
‘Twelve months after date | promise to pay to the order of Moody 
& Jemison seventy-five hundred & ninety-four .15 dollars, at office 
of E. 8S. Jemison & Co., N. Y., value received. 
No. —. Due —. 
G. W. EMBREY. 


“Exatipit D.” With declaration. 


$7,594.16. New York, Jan’y 21st, 1878. 
Twelve months after — I promise to pay to the order of Moody 
& Jemison seventy-five hundred & ninety-four jf, dollars, at office 
of k. S. Jemison & Co., value received. 
No.—. Due —. 
G. W. -EMBREY. 


The foregoing notes are, respectively, endorsed “ Moody & Jemi- 
son.” 
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Common Order. 


And at another day, to wit, at rules held in the clerk’s office of 
the circuit court of the United States for the eastern district of Vir- 
ginia on the first Monday of December, A. D. 1884. 
9 The defendant not appearing, on motion of the plaintiff, 
by his attorney, it is ordered that judgment be entered in 
his behalf against said defendant for the debt and interest claimed 
in the declaration, unless said defendant shall appear and plead to 
issue at the next rules. 


And on another day, to wit, at rules held in the clerk’s office of 
said United States circuit court on the first Monday of January, A. 
D. LSS5. 

This day came the defendant, by his attorney, and filed his de- 
murrer to the plaintiff's declaration, and also two pleas in writing, 
which are as follows: 

General Demurrer. 
G. W. Emprey, Def’t, ads. E. S. Jemison, Who Sues, &c., Pl’t’ff. 
In debt. 


And the said defendant comes and says that the plaintiff’s decla- 
ration is not sufficient in law. 


JAMES M. MATTHEWS, P. D. 


Plea of Nil Dehet. 


And the said defendant, by his attorney, comes and says that he 
does not owe the said sum of thirty thousand three hundred and 
seventy-six dollars and sixty-one cents or any part thereof, in 

10 mannerand form as the said plaintiff hath above complained, 
and of this the said defendant puts himself upon the country. 


JAMES M. MATTHEWS, P. D. 


Plea of Aet of Limitations. 


And the said defendant, by his attorney, comes and says that 
the said several supposed causes of action in the said declaration 
mentioned did not nor did anv or either of them accrue to the said 
plaintiff at any time within five years next before the commence- 
ment of this suit,in manner and form as the said plaintiff hath 
above complained against him, and this he ts ready to verify. 


JAMES M. MATTHEWS. P. D. 


And at another day, to wit, at rules held in the clerk’s office of 
the said circuit court of the United States of America on the first 
Monday of February, A. D. 1855. 

Now comes the plaintiff and moves for judgment for the full 
amount in his declaration claimed, because neither the defendant 
nor any one in his behalf hath made oath or affirmation that his 
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pleas are true, nor is there any certificate of counsel, as required by 
rule 11, nor does the defendant’s demurrer set forth the 
1] causes of the demurrer on its face, as required by rule 18. 
JAMES LYONS, 
For Plaintiff. 


And at another day, to wit, at a circuit court of the United States 
for the eastern district of Virginia, held at Richmond, in said dis- 
trict, on the 6th day of February, 1885, the following orders were 
entered, viz: 

EK. S. Jemison, &c., v. G. W. EMBREY. 


In debt.. 


The clerk must make entries in the above-named cause in strict 
accordance with rule 11 & rule 18 of the rules of this court. . 


RO. W. HUGHES, Judge. 


The clerk will enter common order confirmed nunc pro tune as of 
January rules, 1885, and judgment by default, as in an uncontested 


‘case, as of January adjourned term, 1880, nunc pro tune. 


RO. W. HUGHES, Judge. 


And at another day, to wit, at rules held in the clerk’s office of 
the said United States circuit court on the first Monday of January, 
LSS5. 

The defendant still failing to appear, on motion of the 

12 plaintiff, by his attorney, it is ordered that the order made 

against said defendant in this cause at December rules, 1884, 

be corrttirmed. ‘Therefore it is considered that the plaintiff recover 

against the defendant the sum of thirty thousand three hundred 

and seventy-six dollars and sixty-one cents, with interest at the rate 

of six per centum per annum on $15,188.30, part thereof, from the 

25tu day of July, A. D. 1878, and with like interest on $15,188.51, 

residue thereof, from the 25th day of January, A. D. 1879, until paid, 
together with all costs, disbursements, and expenses of this action. 


And at another day, to wit, at a circuit court of the United States 
for the district aforesaid, held at Richmond aforesaid on the 17th 
day of February, A. D. 1885. 


KE. S. Jemtson & Co., Plaintiff, v. G. W. Emprey, Defendant. 
In debt. 


Came the parties aforesaid, by their attorneys, and, on the motion 
of the defendant to set aside the order entered in this cause on the 
6th of February, 1885, confirming the office judgment obtained at 
rules and giving judgment bv default, as in an uncontested case, 
and the arguments of counsel being heard on the said motion, the 

court, for reasons within its discretion, doth sustain the said 
13 motion; and, on the further motion of the defendant, he is 
allowed to file a special demurrer to the plaintiff’s declaration, 
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and also the plea of nil debet, the plea of the act of limitations, and 
a special plea in writing, which are accordingly filed; and there- 
upon the judgment obtained at rules in this cause is likewise set 
aside, and thereupon this cause is continued; to which ruling and 
action of the court the plaintiff excepts, and prays that a writ of 
error and supersedeas to the Supreme Court of the United States 
may be allowed him; which is accordingly done. 


Special Demurrer Filed by Defendant to Plaintiff’s Declaration in Pur- 
suance of the Foregoing Order. 


The defendant says that the plaintiff’s declaration is not sufficient 
in law, and for ground of demurrer says that the several notes of 
the defendant, on which he has declared, were executed by the de- 
fendant, and made payable to the order of “ Moody and Jemison,” 
of which firm the plaintiff was at the time a member, and that no 
right of action accrued to the plaintiff on the said notes by reason 
of anything stated in the said declaration or otherwise. 


JAMES M. MATTHEWS, P. D. 


14 Plea of Act of Limitations. 
G. W. Emsprey ads. E. S. Jemison, &c. 
In debt. 


And the said defendant, by his attorney, comes and says that the 
said several supposed causes of action in the said declaration men- 
tioned did not nor did any or either of them accrue to the said 
plaintiff at any time within five years next before the commence- 
ment of this suit,in manner and form as the said plaintiff hath 
above complained against him, and this he is ready to verify. 


JAMES M. MATTHEWS, P. D. 


CLERK'S OFFICE oF CrrcuIT CouRT OF 
UNITED STATES, EASTERN District OF VIRGINIA, 
RicHMOND, February 17th, 1885. 
G. W. Embrey this day personally appeared before me, the clerk 
of said court, in my said office, and made oath that the above plea 
is true, and that he will be able at the trial of the cause to produce 
sufficient evidence to support the said plea, and that he is advised 
by counsel to file the said plea. 
Given under my hand the day and year aforesaid. 
M. F. PLEASANTS, Clerk. 
1d [ do hereby certify, as counsel for the said G. W. Embrey 
in the above action, that I advised him to file the above 


plea. 


JAMES M. MATTHEWS, P. D. 
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Plea of Nil Debet. 
G. W. Emprey, Def’t, ads. E. S. Jemison, &c., PI’t’fff. 
In debt. 


And the said defendant, by his attorney, comes and says that he 
does not owe the said sum of thirty thousand three hundred and 
seventy-six dollars and sixty-one cents or any part thereof, in manner 
and form as the said plaintiff hath above complained, and of this the 
said defendant puts himself upon the country. 


JAMES M. MATTHEWS, P. D. 


CLERK’S OrFICE OF CriRcUIT CoURT OF 
Unirrep Srates, EASTerN District oF VIRGINIA, 
Ricumonp, February 17th, 1885. 

G. W. Embrey this day personally appeared before me, the clerk 
of said court, in my said office, and made oath that the above plea 
is true, and that he will be able at the trial of the cause to produce 
sufficient evidence to support the said plea, and that he is advised 
by his counsel LO file the sald plea. 

Given under my hand the day and year aforesaid. 


M. F. PLEASANTS, Clerk. 


[ do hereby certify, as counsel for the said G. W. Embrey 
16 in the above action, that I advised him to file the ubove 
plea. 
JAMES M. MATTHEWS, P. D. 


Special Plea of Wage r. 
G. W. Embrey, Def’t, ads. E. S. Jemison, &c., Pl’t’ff. 
[In debt. 


And the said defendant, by his attorney, comes and defends the 
wrong and injury when, &c., and says that the said plaintiff ought 
not to have or maintain his aforesaid action against the defendant, be- 
cause he says that the several notes on which the said action is 
founded, and which are particularly set forth in the plaintiff’s decla- 
ration, were executed by the defendant to the late firm of Moody 
and Jemison (of which plaintiff was at the time a member) in con- 
sideration of money lost by the defendant to the said late firm of 
Moody and Jemison at wager by the defendant with said late firm, 
and this he is ready to verity ; wherefore he prays judgment if the 
said plaintiff ought to have or maintain his aforesaid action against 
him, &e. 


JAMES M. MATTHEWS, P. D. 


CLERK’S OFFICE OF CrrcuIT CouRT OF. 
UNITED STATES, EASTERN District oF VIRGINIA. 
RicuMonp, February 17th, 1885. 
G. W. Embrey this day personally appeared before me, the 
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17 clerk of said court, in my said office, and made oath that the 
above plea is true, and that he will be able at the trial of the 
cause to produce sufficient evidence to support the said plea, and 
that he is advised by counsel to file the said plea. 
Given under my hand the day and year aforesaid. 


M. F. PLEASANTS, Clerk. 


[ do hereby certify, as counsel for the said G. W. Embrey in the 
above action, that I advised him to file the above plea 
JAMES M. MATTHEWS. 


And on another day, to wit. at a circuit court of the United States 
for the district aforesaid, held at Richmond aforesaid Oli the 7th day 
of April, 1885: 


FE. S. Jemison & Co. vs. G. W. EMpBrey. 
In debt. 


Came the parties aforesaid, by counsel, and on the motion of the 
plaintiff leave is given him to file an amended declaration in this 
cause on condition of his paying to the defendant his costs occasioned 
by such amendment, and leave is given to the defendant to demur 
or plead de novo to said declaration within thirty days. 


RO. W. HUGHES, Judge. 


And thereupon the said plaintiff filed his amended declaration, 
which is as follows: 


18 Amended Declaration. 


In the Cireuit Court of the United States for the E. D. of Va., at 
Richmond, to wit, April Term, 1855. 


E.S. Jemison, a citizen of the State of New York, residing and doing 
business in the city of New York as E. 8S. Jemison & Co., plaintiff, 
complains of G. W. Embrey, a citizen of the State of Virginia, resid- 
ing at Richmond, Virginia, defendant, summoned, &c., of a plea that 
the defendant render unto the plaintiff the sum of thirty thousand 
three hundred and seventy-six Ps dollars, with interest, at the rate 
of six per cent. perannum, on $15,188.30, part thereof, from the 25th 
day of July, in the year 1875, and on $15,188.51, residue thereof, 
from the 25th day of January, 1879, until paid, which the said de- 
fendant owes to and unjustly detains from the said plaintiff, for 
this, to wit, that the said G. W. Embrey heretofore, to wit, on the 
2ist day of January, in the year 1878, at New York, to wit, at the 
said city of Richmond, made his certain note in writing, bearing 
date the day and year last aforesaid, by which said note he, the said G. 
W. Embrey, promised to pay, six months after the date thereof, to 
the order of Moody & Jemison, citizens of the State of New York, 
thesum ofseventy-five hundred and ninety-four »)°; dollars ($7,594.15), 
at the office of E. S. Jemison & Co., N. Y., value received ; and the 
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said Moody & Jemison, after the making of the said note and 
19 before the same became payable, to wit, on the day and year 

last aforesaid, at the city aforesaid, by writing their name on 
the back thereof, did endorse the said note and assign and deliver 
the same to the plaintiff, thereby ordering and appointing the pay- 
ment of the sum of money in the said note mentioned to be made 
to the plaintiff; of all which the said defendant afterwards, to wit, 
on the same day and year, had notice; and the plaintiff avers that 
afterward, when the said note became due and payable according 
to the tenor and effect thereof, to wit, on the 24th day of July, in 
the year 1878, at the said office of E.S. Jemison & Co., at New York, 
thesaid note was duly presented and payment of the sum of money 
therein specified was duly required; but neither the said defendant 
nor any person or persons whosoever did, when the said note was so 
presented for payment or at anv time before or afterward, pay the 
said sum of money therein specified or any part thereof, but wholly 
neglected and failed so to do; of all which premises the said defend- 
ant afterward, to wit,on the day and year and at the place last afore- 
said, had due notice. By reavon of all which, and by force of the 
act of Assembly in such case made and provided, the said defendant 
became liable to pay the said plaintiff and action accrued to the said 

plaintiff to demand and have of and from the said defendant 
20 the sum of seventy-five hundred and ninety-four ;'y, dollars, 

parcel of the said sum of thirty thousand three hundred and 
seventy-six ooo dollars first above demanded. 

And for this also, to wit, that the said G. W. Embrey heretofore, 
to wit, on the 2lst day of January, in the year 1878, at New York, 
to wit, at the said city of Richmond, made his certain other note in 
writing, bearing date the day and year last aforesaid, by which said 
note he, the said G. W. Embrey, promised to pay,six months after 
the date thereof, to the order of Moody and Jemison, citizens of the 
suid State of New York, the further sum of seventy-five hundred and 
ninety-four '°, dollars ($7,594.15), at the office of E.S. Jemison & 
Co., N. Y., value received ; and the said Moody & Jemison, after the 
making of the said note and before the same became payable, to wit, 
on the day and vear last aforesaid, at the city aforesaid, by writing 
their name on the back thereof, did endorse the said note and assign 
and deliver the same to the plaintiff, thereby ordering and appointing 
the payment of the sum of money in the said note mentioned to be 
made to the plaintiff; of all which the said defendant afterwards, to 
Wit, on the same day and year, had notice; and the plaintiff avers 
that afterwards, when the said note became due and payable accord- 
ing to the tenor and effect thereof, to wit, on the 24th dav of July, 

in the year 1878, at the said office of E. S. Jemison & Co., at 
21 New York, the said note was duly presented and payment 

of the sum of money therein specified was duly required, but 
neither the said defendant nor any person or persons whosoever did, 
when the said note was so presented for payment or at any time 
before or afterwards, pay the said sum of money therein specified or 
any part thereof, but wholly neglected and failed so to do; of all 
which premises the said defendant afterwards, to wit, on the day 
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and year and at the place last aforesaid, had due notice. By reason 
of all which, and by force of the act of Assembly in such case made 
and provided, the said defendant became liable to pay tu the said 
plaintiff and action accrued to the said plaintiff to demand and 
have of and from the said defendant the said last-mentioned sum of 
seventy-five hundred and ninety-four 4, dollars, other parcel of 
the said sum of thirty thousand three hundreed and seventy-six 
*),; dollars first above demanded. 

And for this also, to wit, that the said G. W. Embrey heretofore, 
to wit, on the 21st day of January, in the vear 1878, at New York, 
to wit, at the said city of Richmond, made his certain other note in 
writing, bearing date the day and year last aforesaid, by which said 

note he, the said G. W. Embrey, promised to pay, twelve 
22 months after the date thereof, to the order of Moody & Jemi- 

son, citizens of the said State of New York, the further sum 
of seventy-five hundred and ninety-four y*°) dollars ($7,594.16), at 
office of E.S. Jemison & Co., N. Y., value received; and the said 
Moody & Jemison, after the making of the said note and before the 
same became payable, to wit, on the day and year last aforesaid, at 
the city aforesaid, by writing their name on the back thereof, did 
endorse the said note and assign and deliver the same to the plain- 
tiff, thereby ordering and appointing the payment of the sum of 
money in the said note mentioned to be made to the plaintiff; of 
all which the said defendant afterwards, to wit, on the same day and 
year, had notice; and the plaintiff avers that afterwards, when the 
said note became due and payable according to the tenor and effect 
thereof, to wit, on the 24th day of January, in the year 1879, at the 
said office of E. S. Jemison & Co., at New York, the said note was 
duly presented and payment of the sum of money therein specified 
was duly required, but neither the said defendant nor any person 
or persons whosoever did, when the said note was so presented for 
payment or at any time before or afterwards, pay the said sum of 
taoney therein specified or any part. thereof, but wholly neglected 

and failed so to do; of all which premises the said defendant 
23 afterwards, to wit, on the day and year and at the place last 

aforesaid, had due notice. By reason of all which, and by 
force of the act of Assembly in such case made and provided, the 
said defendant became liable to pay to the said plaintiff and action 
accrued to the said plaintiff to demand and have of and from the 
said defendant the said last-mentioned sum of seventy-five hundred 
and ninety-four ;4%; dollars, other parcel of the said sum of thirty 
thousand three hundred and seventy-six ;‘5 dollars first above de- 
manded. 

And for this also, to wit, that the said G. W. Embrey heretofore, 
to wit, on the 2lst day of January, in the year 1878, at New York, 
to wit, at the said city of Richmond, made his certain other note in 
writing, bearing date the day and year last aforesaid, by which said 
note he, the said G. W. Embrey, promised to pay, twelve months 
after the date thereof, to the order of Moody & Jemison, citizens of 
the State of New York, the further sum of seventy-five hundred and 
ninety-four y4%, dollars ($7,594.15), at office of E. 5S. Jemison & Co., 
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N. Y., value received; and the said Moody & Jemison, after the 
making of the said note and before the same became payable, to 
wit, on the day and year last aforesaid, at the city aforesaid, by 
writing their name on the back thereof, did endorse the said 
24 , nute and assign and deliver the same to the plaintiff, thereby 
ordering and appointing the payment of the sum of money 
in the said note mentioned to be made to the plaintiff: of all whie h 
the said defendant afterwards, to wit, on the same day and year, 
had notice; and the plaintiff avers that afterwards, when the said 
note became due and payable according to the tenor and effect 
thereof, to wit, on the 24th dav of January, in the year 1879, at the 
said oftice of E. 8S. Jemison & Co., at New York, the said note was 
duly presented and payment of the sum of money therein specti- 
fied was duly required, but neither the said ‘defendant nor any 
person or persons whosoever did, wheti the said note was so pre- 
sented for payment or at any time before or afterward, pay the said 
sum of money therein specified orany part thereof, but wholly neg- 
lected and failed so todo; of all which premises the said defendant after- 
wards, to wit,on the day and year and at the, place last aforesaid, had 
due notice. By reason of all which, and by force of the act of Assembly 
in such case made and _ provided, the said defendant became liable 
to pay to the said plaintiff and action accrued to the said plaintiff 
to demand and have of and from the said defendant the said last- 
mentioned sum of $7,594.15, residue of the said sum of $30,376.61 
first above demanded. 
25 Nevertheless, the said defendant, although often requested 
so to do, has not as yet paid to the said plaintiff the said sum 
of $30,376.61 and interest above demanded or any part thereof, but 
to pay the same he hath hitherto wholly neglected and refused and 
he doth still refuse, to the damage of said plaintiff $ $30,376.61, and 
therefore he sues, Xe. 


JAMES LYONS, P. @. 


And on another day, to wit, on the 14th day of April, A. D. 1885, 
came the defendant, by his attorney, and filed in. the clerk’s office in 
said circuit court his demurrer and pleas to the plaintiff’s amended 
declaration, as follows: 


Demurrer to Amended Declaration. 
G. W. Emsrey, Def’t, ads. E.S. Jemison & Co., PVt’ff. 
In debt. 


The defendant, by his attorney, comes and says that the plaintiff’s 
amended declaration is not sufficient in law, and for ground of de- 
murrer says that the said declaration does not state or aver that 
Moody and Jemison, the payees and alleged indorsers of the several 
notes on which the plaintiff has declared and through-whom the 
plaintiff, as indorsee of the said several notes asserts his right to 

institute this suit on the said notes, are citizens of some other 
26 State than the State of Virginia, and name the particular 
State of which they are citizens, and that no right of action 
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accrued to the plaintiff by reason of anything stated in the said dec- 
laration or otherwise. 


JAMES M. MATTHEWS, P. D. 


Plea of Lamitations to Amended Declaration. 


And the said defendant, by his attorney, comes and says that the 
said several supposed causes of action in the amended declaration 
mentioned did not, nor did any or either of them, accrue to the said 
plaintiff at any time within five years next before the commence- 
ment of this suit, in manner and form as the said plaintiff hath 
above complained against him, and this he is ready to verily. 


JAMES M. MATTHEWS. P. D. 


CrLerk’s Orricre or Crrcvurt Court or THE UNITED STATEs, 
EASTERN District oF Va., April 14, 1885. 
G. W. Embrey this day appeared before me, clerk of said court, 
in my said office, and made oath that the above plea is true, and 
that he believes that he will be able at the trial of the cause to pro- 
duce sufficient evidence to support the said plea,and that he is 
advised by counsel to file the said plea. 
Given under my hand the day and year aforesaid. 
M. F. PLEASAN'1S, Clerk. 


"7 ; | do hereby certify, “As counsel for the said Gy. W. kim brey 
in th } above action, that I advised him to file the above ples . 


JAMES M. MATHEWS, P. D. 
Special Plea of Wager to the Amended Declaration. 


And the said defendant, by his attorney, comes and defends the 
wrong and injury when, &c., and says that the said plaintiff ought 
not to have or maintain his aforesaid action against him because 
he says that the several notes on which the said action is founded, 
and which are particularly set forth in the plaintiff’s amended dec- 
laration, were executed by the defendant to the late firm of Moody 
& Jemison (of which the plaintiff was at the time a member) in 
consideration of money lost by the defendant to the said late firm 
of Moody & Jemison at wager by the defendant with the said late 
firm, and this he is ready to verify; wherefore he prays judgment 
if the said plaintiff ought to have or maintain his aforesaid action 
against him, &c. 


JAMES M. MATTHEWS, P. D. 


CLERK’s Orrice oF CrrcuiT Court oF 
Unirep States, Eastern District oF VIRGINIA, AT 
RicuMonp, April 14th, 1885. 

G. W. Embrey this day appeared before me, the clerk of said court, 
in my said office, and made oath that he believes the above 
28 plea is true, and that he will be able at the trial of the cause 
to produce sufficient evidence to support the said plea, and 
that he is advised by counsel to file the said plea. 


_ 
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Given under my hand the day and year aforesaid. 
M. F. PLEASANTS, Clerk. 


| do hereby certify, as counsel for the said G. W. Embrey in the 
above action, that I advised him to file the above plea. 
JAMES M. MATTHEWS, P. D. 


Plea of Nil Debet to Amended Declaration. 


And the said defendant, by his attorney, comes and says that he 
does not owe the said sum of thirty thousand three hundred and 
seventy-six dollars and sixty-one cents or any part thereof, in man- 
ner and form as the said plaintiff hath in his amended declaration 
above complained, and of this the said defendant puts himself upon 
the country. 


JAMES M. MATTHEWS, P. D. 


CLERK'S OrFIce oF CrrRcUIT COURT OF 
Unitep States, EASTERN District oF VIRGINIA, 
RicuMonD, April 14th, 1885. 

G. W. Embrey, this day appeared before me, clerk of said court, 
in my said office, and made oath that the above plea he believes to 
be true, and that he verily believes he will be able at the trial of 
the cause to produce sufficient evidence to support the said 

29 plea, and that he is advised by counsel to file the said plea. 

Given under my hand the day and year aforesaid. 


M. F. PLEASANTS, Clerk. 


I do hereby certify, as counsel for the said G. W. Embrey in the 
above action, that I advised him to file the above plea. 


JAMES M. MATTHEWS, P. D. 


And at another day, to wit, at a circuit court of the United States 
for the district aforesaid, held at Richmond aforesaid on the 15th 
day of April, 1885. 


Kk. S. Jemison & Co., Plaintiff, 
vs. + 1486. 
G. W. Emprey, Defendant. } 


In debt. 


Came the parties aforesaid, by their attorneys, and, on the motion 
of the defendant, leave is given him to withdraw his demurrer to 
the plaintiff’s amended declaration filed in this cause, and the plain- 
tiff files a special replication in writing to the defendant’s plea of 
the statute of limitations to the said declaration, to which leave is 
given to the defendant to file a special rejoinder in writing, and the 
plaintiff files a special demurrer to the defendant’s plea of wager to 
said declaration, and the defendant joins in said demurrer ; ‘and, the 

matters of law arising upon the said demurrer being argued, 
30 the court doth sustain the said demurrer, with leave given to 
the defendant to amend his said plea of wager within thirty 


G. W. EMBREY VS. E. S. JEMISON. 15 


days, and the plaintiff replies generally to the defendant’s plea of 
nil debet to said declaration, and issue is joined between the parties 
as to the said plea of nil debet. 


Plaintiff's Special Replication to the Defendant's Plea of the Statute of 
Limitations, Filed as Above. 


And the said plaintiff says that he ought not to be barred by 
reason of anything by the said defendant in his said plea of the 
statute of limitations alleged, because he says that atthe time when 
the said several causes of action in the declaration mentioned and 
each and every of them did accrue to the said plaintiff the said de- 
fendant had before resided in the State of Virginia, and did by 
departing without the same obstruct the said plaintiff in the prose- 
cution of his said several causes of action and of each and every of 
them for several, to wit, two or more, years next after the same ac- 
crued as aforesaid ; and the said plaintiff says that the time that 
such obstruction continued is not to be computed as any part of the 
time within which the said several causes of action and each and 
every of them ought to have been prosecuted, and that, excluding 

the said time that such obstruction continued, the plaintiff 
o ‘brought this said action within five years next after the accru- 
ing of the said several causes of action and of each and every 
of them ; and this he is ready to verify. Wherefore he prays judg- 
ment and his debt aforesaid, together with his damages by him 
sustained by reason of the detention thereof, to be adjudged to him, 


and his costs. 


Plaintiff’: Demurrer to Defendant’s Special Plea of Wager, Filed as 
Above. 

And the said plaintiff, as tothe special plea of wager aveve pleaded 
by the said defendant, demurs thereto and says that the same is not 
sufficient in law, and for cause of demurrer shews that the said plea 
is not specific, but is vague and general in its terms, and does not 
state any facts or circumstances In Manner and form sufficient in 
law, &c. Wherefore he prays judgment and his debt aforesaid, &c. 


And on another day, to wit, at a circuit court of the United States 
for the district aforesaid, held at Richmond aforesaid on the 9th 
day of May, 1885. 

On the motion of the defendant, by counsel, the further time of 
twenty days in addition to the time heretofore allowed is given the 

defendant in which to amend his plea of wager filed in this 
32 cause. 


RO. W. HUGHES, Judge. 


And on another day, to wit, on the 16th day of May, 1885, came 
the defendant, by his attorney, and filed his rejoinder to the special 
replication of the plaintiff to the defendant's plea of the statute of 
limitations, which, with the endorsement thereon, is as follows: 
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G. W. Emprey, Def’t, ads. E. S. Jemison, Pi't. 


In debt. 


The defendant says that the plaintiff ought not by reason of any- 
thing in his replication alleged to have and maintain his action 
against him, because he says that by his removal from the State of 
Virginia and departing without the same, as in his said replication 
is alleged, he did not obstruct the said plaintiffin the prosecution 
of his suit upon the alleged causes of action in the declaration men- 
tioned, because he says that his removal from the State of Virginia 
and departing without the same was in the year 1859, a long time 
before any of the alleged causes of action existed or accrued to the 
plaintiff against this defendant, and that when said causes of action 

accrued to the plaintiff he was and still considers himself 
33 a citizen of the State of Louisiana; and this he is ready to 
verify, Xe. 


JAMES M. MATTHEWS, P. D. 


Endorsement on above rejoinder. 


I move to reject this rejoinder on the authority of Ficklen’s Ex’r 
vs. Carrington, 31 Grattan, p. 219; Code 1875, ch. 146, sec. 20, p. 
1002. and also because of a departure from the previous pleadings 
of the defendant. 


JAMES LYONS, P. Q. 


And on the same day, to wit, at a circuit court as aforesaid, held 
as aforesaid on May 9th, 1885, the following order was entered in 
this cause: 


The court, for reasons stated in writing, as a part of this order, 
doth sustain the motion of the plaintiff to reject the special rejoinder 
of the defendant to the special replication of the plaintiff to the de- 
fendant’s plea of the statute of limitations, and doth reject the said 
special rejoinder. 


RO. W. HUGHES, Judge. 


Opinion of the Court Made Part of the Above Order. 


[ think the teaching of the case of Ficklin vs. Carrington is that 
mere absence from the State, under the circumstances contemplated 
by the statute, is to be regarded as obstructing a suit. 

This being so, what is the provision of sec. 20 of ch. 146 of the 

Code of Va.? The provision is peculiar, and I am inclined 
34 to think not such as the Legislature really intended. It 
excepts from the general act of limitation the case in which 
the cause of action accrues against a person who had before resided 


. In the State—that is to say, a case where the cause of action arises 


after the departure from the State. It especially provides for a case 
in which there is first a departure and then a contract. It‘contem- 
plates the case of a non-resident who enters into a contract after re- 
moving from the State. 
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Strangely enough, the defendant in his rejoinder pleads the very 
condition of things in defense which the law declares shall not be 
a defense under the general! statute of limitations. 

RO. W. HUGHES, Judge. 


And on another day, to wit, on the 2nd day of June, 1885, came 
the defendant, by his attorney, and filed in the clerk’s office of the 
said circuit court his amended plea of wager as follows: 


Plea of Wager. 
G. W. Emprey, Def’t, v. E. S. Jemison & Co., PI’t’ff. 
In debt. 


And the said defendant, by his attorney, comes and says that the 
plaintiff ought not tohaveand maintain hisaction against him, 

dO because he says that on the last of February or the first of 
March, in the year 1877, he contracted with the plaintiff, E. 

S. Jemison, one of the firm of Moody & Jemison (brokers and com- 
mission merchants of the city of New York), members of the New 
York Cotton Exchange, through the said Jemison, the plaintiff, to 
purchase for the defendant on a margin,in the said cotton exchange, 
not actual cotton, but four thousand bales of future-delivery cotton 
fur May delivery, commonly called “futures,” which the said Jemi- 
son, the plaintiff, as one of the said firm, purchased; that at the 
time of the said purchase the defendant had in the hands of said 
Moody and Jemison about eight thousand dollars, which stood as 
and was a margin to protect the said purchase against the fluctua- 
tions of the market; that in the first few days of the month of 
March the said E. 8. Jemison, of the said firm of Moody & Jemi- 
sol, reported to the defendant that the margin was about exhausted 
by decline in the market, and called on the defendant for more 
margin, which the defendant informed the said Jemison he was 
unable to put up, that no agreement or contract was at the time or 
afterwards made by this defendant with the said firm of Moody & 
Jemison to have the said cotton futures carried for his account; that 
no report was ever afterwards made to this defendant of any 

o6 sale of the said cotton futures; that on the 21st day of Jan- 
uary, 1878, in the said city of New York, the said Jemison, 

the plaintiff, of the said firm of Moody & Jemison, called on the de- 
fendant for his four notes for losses which he alleged that the said 
Moody and Jemison had sustained by carrying the said cotton fu- 
tures, which notes the defendant executed, and which are the iden- 
tical four notes in the plaintiff’s declaration mentioned and de- 
scribed ; that the purchase or delivery of actual cotton was never 
contemplated either by the defendant or the said Moody and Jemi- 
son, and it was understood between them that the settlement was to 
be made between said parties by one party paying to the other the 
difference between the contract price and the market price of said 
cotton futures, according to the fluctuations in the market; and, 
therefore, the defendant says that the said contract was a wagering 
d—230 
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contract, and that it and the said four notes for the consideration 
aforesaid are void and of no force in law. 
And this he is ready to verify ; wherefore he prays judgment, &c. 


JAMES M. MATTHEWS, P. D. 


CLERK’s Orrice OF Crrcuit COURT OF THE 
Unirep States, East. District oF VIRGINIA, 
RicHMOND, June 2nd, 1885. 
Gi. W. Embrey personally appeared before me, clerk of said court, 
and made oath that the above plea he believes to be true, and 
o7 that he will be able at the trial of the cause to produce suf- 
ficient evidence to support the said plea, and that he is ad- 
vised by counsel to file the said plea. 


M. F. PLEASANTS, Clerk. 


I do hereby certify, as counsel for the said G. W. Embrey, I ad- 
vised him to file the above plea. 


JAMES M. MATTHEWS, P. D. 


And cn the same day, to wit, on the 2nd day of June, A. D. 1885, 
came the defendant, by his attorney, and sued out of the clerk’s 
office of the said circuit court of the United States a summons to 
answer interrogatories against the said plaintiff, which summons, 
with the interrogatories thereto appended and the return of the 
marshal thereon, is as follows, viz: 


Summons to Answer Interrogatories. 


UNITED STATES OF AMERICA, 
’ . ° . v* . . / SS oe 
Kastern District of Virginia, | 


The President of the United States of America to the marshal of the 
eastern district of Virginia, Greeting : 

We command you to summon E. 8S. Jemison, if he shall be found 
in your district, to answer upon oath the several interrogatories pro- 
pounded to him by G. W. Embrey in a certain action of debt now 
pending and undetermined in the circuit court of the United States 

for the eastern district of Virginia, holden at Richmond, in 
38 the district aforesaid, in which the said E. 8. Jemison is 

plaintiff and the said G. W. Embrey is defendant, a copy of 
which said interrogatories is appended to this summons, to make 
return of his answers to the said several interrogatories to the clerk 
of the said court within fifteen days from the date of this summons; 
and this he shall in nowise omit under the penalty of the law in 
that case made and provided; and have you then and there this 
writ. 

Witness the Hon. M. R. Waite, Chief Justice of the Supreme Court of 
the United States, at Richmond, this 2nd day of June, in tle year of 
our Lord 1885, and of our Independence the 109th. 

[Seal United States Cireuit Court, Eastern District of Virginia. ] 


M. F. PLEASANTS, Clerk. 
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Interrogatories Appended to Above Summons. 


1. What was the consideration for the four negotiable notes exe- 
cuted by me on the 21st day of January, 1878, to Moody and Jemi- 
son, on which you instituted your suit against me? 

2. When did Moody and Jemison purchase for me in the New 
York Cotton E xchange four thousand bales of future-deliver y cotton, 
commonly called “futures,” for May delivery in 1877, and what 
was price paid and from whom were they purchased ? 

. How much cash margin had I in the hands of Moody and 
hea smison when they bought for me the four thousand bales of cotton 

futures aforesaid ? 
39 4. Did or did not Moody and Jemison, at any time after 
said purchase, either buy or sell for my account any more 
futures or enter luto any business engagement with me prior to the 
execution of the four negotiable notes aforesaid ? 

On what day in March, 1877, was it that you called on me in 
the morning and informed me that my margin for said cotton futures 
was about exhausted by the decline in the market, and asked me if 
[ had any more margin to put up, and when I replied that I had 
no more margin to put up and suggested to you to take the said cotton 
futures yourself, and that I thought in the end they would make 
you some money ? 

Did you or did you not consider that my connection with the 
said cotton futures ended with my acknowledged inability to furnish 
any more margin? 

7. Did you or did you not, subsequently to your interview with 
me about margin, manage and dispose of the four thousand bales 
of May futures for your own account; and, if not, did you at any 
time thereafter ever have or seek any interview with me about them, 
either as to margin, management, or disposition, or profit, or loss 
concerning them; and, if so, when and what was the nature of the 
interview ? 

8. Did I or did I not make any new arrangement or contract 

with you to carry the four thousand bales of May futures 
40 after I informed you of my inability to furnish more margin, 

and is it or not the universal custom in all cases when more 
margin is not furnished and no new contract is made to have the 
futures carried—to close out the purchase at once—or assume the 
oe of all loss that may follow ? 

Is it not a rule of the New York Cotton E xchange that on 
ome being given of inability to furnish more margin that all con- 
tracts shall be closed out on that day or next day. And, if not, state 
what is the rule or custom prevailing. 

10. If you held the four thousand bales of futures for my account 
state the time you sold them out, at what price, and the name of the 
purchaser. 

11. If you carried the futures for my account till they matured 
and received cotton on them state who delivered it to you, who paid 
for it, and what vou did with it. 


20 G. W. EMBREY VS. E. 8S. JEMISON. 


12. Is it or is it not the fact that when you purchased the four 
thousand bales of May futures it was understood between us that 
actual cotton was not to be delivered or received, and that the settle- 
ment was to be based entirely on the difference between the pur- 
chase price and the closing-out price of the futures; and, if actual 
cotton was to be received, what arrangement was made, if any, for 
paying for the cotton? 

13. Had you or had you not, at any time prior to the pur- 

4] chase of the four thousand bales of May futures, ever bought 

or sold any futures for me; and, if you did, were they settled 

by paving differences or by receiving or delivering cotton ; and, if 

by differences, was it not the fact that the understanding between us 

at the time of the purchase of the four thousand bales of May futures 
was the same as in respect to the previous transactions ? 

14. Is it not the understanding in the purchase or sale of futures, 
where a margin only is furnished, that the settlement is to be made 
by selling out the purchases and paying the difference between the 
purchase price and the selling price to the purchaser if sold at a 
profit; and, if sold at a loss, that the purchaser shall pay the dif- 
ference between the said prices? 

15. Is it not the fact that when actual cotton is bought for future 
delivery that an arrangement is made for the payment of its value 
or cost, and when a “ futhre delivery ” is bought and settlement by 
differences is all that is contemplated, that an arrangement is made 
for a margin only to protect the purchaser against the fluctuations 
in the market”? 

16. Is it not the universal custom to report sales of futures as soon 
as made, and to furnish account of sale thereafter as soon as practi- 
cable? 

17. Did you, at any time after the purchase of the four thousand 
bales of May futures, ever render any report of the sale of them ; 

and, if so, when, where, to whom, and in what manner ? 
12 1S. When I signed the four negotiable notes aforesaid, to 

wit, on the 21st day of January, 1878, was it not on the same 
day I concluded an arrangement with you to go to New Orleans, if 
| preferred that place, and send orders for futures to you for execu- 
tion for the account of others, and was it not a fact well known to 
you,that I was financially embarrassed, and did you or not advance 
me one hundred dollars to enable me to leave New York, and say 
to me after we had concluded our business arrangement that you 
wanted me to sign four notes for “loss on those futures,” that you 
would send two of them to Moody, which he could do with as he 
pleased, that Mr. Drum would fix up the notes, after which you 
immediately left the office; and is it not a fact that I made no re- 
mark of assent or dissent to you about the matter, and that you be- 
lieved that my financial etnbarrassment was so great that | would 
sign the notes, whether I considered them just or unjust, rather than 
have the business arrangement disturbed by my refusal to sign and 
remain in the embarrassed condition I was in; and that you have 
never at any time since [ signed the notes, whether in our corre- 
spondence or personal association or through others, referred to these 
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notes or asked payment of me, dnd that you desired the notes 
43 in order to control my share of the commissions in the busi- 

ness we had arranged for, and without any expectation or 
purpose of collecting the notes from me? 

19. Did you or not say to me in your oflice in New York, in the 
first half of April, 1877, unsolicited, that Moody and Jemison had 
that day closed out every future transaction they had in the market: 
and was it not a fact that May futures were on that day worth from 
11.50 to 11.60, and that they would have to sell as low as about 
10.90 to make the loss on the four thousand bales of May futures 
equal to the aggregate amount of my four negotiable notes afore- 
said ? 

20. Were you not one of the firm of Moody and Jemison, the 
payees and alleged indorsers of the negotiable notes aforesaid ? 

21. Were not Moody and Jemison, individually, members of the 
New York Cotton Exchange in the years 1876 and 1877? 

And the said defendant calls upon the plaintiff to answer the said 
interrogatories in solemn form, on his oath or affirmation. 

Dated this 28th day of May, 1885. 

JAMES. M. MATTHEWS, 
Attorney for Defendant. 


Marshal’s Return to Foregoing Summons. 


Executed by delivering a copy to James Lyons, Jr., att’y for E.S. 
Jemison, this the 3d day of June, 1885. 
JNO. H. OVERBY, 
Sp. Dep't- U. 8. Marshal. 


44 And on another day, to wit, at a circuit court of the United 
States for the district aforesaid, held at Richmond aforesaid 
on the 6th day of June, 1885. 


E. S. Jemison & Co. v. G. W. Emprey. 
In debt. 


On the motion of the plaintiff, it is ordered that the interrogato- 
tories herein filed by the defendant June 2nd, 1885, be stricken out, 
and that the defendant pay to the plaintiff the costs of this pro- 
ceeding. 


RO. W. HUGHES, Judge. 


And on the same day, to wit, on the 6th day of June, 1885, came 
the plaintiff, by his attorney, and filed his replication to the defend- 
ant’s special plea of wager, as follows: 


Replication to Special Plea of Wager. 


And the said plaintiff, by his attorney, James Lyons, comes and 
says that he, by reason of anything in the special plea of wager al- 
leged by the defendant, ought not to be barred from having and 
maintaining his action aforesaid against the said defendant, because 


OP eae ee Os ee ees 


29 G. W. EMBREY VS. E. 8. JEMISON. 


he says that the said notes in the declaration mentioned were made 
by the said G. W. Embrey for a good and legal consideration, to 
wit, for money paid by the said payees of the said notes for 
45 the use of the said G. W. Embrey at his special instance 
aud request, and for money found to be due them by the said 
Embrey on an accountthen and there stated between them, and not 
in pursuance of or upon the said agreement or for the purpose in 
the said special plea of the said defendant mentioned, in manner 
and form as the said defendant hath therein alleged. 
And this the said plaintiff prays may be enquired of by the 
country. 


And at another day, to wit, at a cirenit court of the United States 
for the district aforesaid, heid at Richmond aforesaid on the 22nd 
day of July, 1885. 


KE. S. Jemison & Co. v. G. W. EmBrey. 
In debt. 


On the motion of the defendant, and legal notice of this motion 
being proved to have been given the attorney for the plaintiff, who 
is a non-resident, it is ordered that the plaintiff produce at the trial 
of this cause, on the second day of the October term next of this 
court, the several books mentioned and described in the “ Statement 
A” attached to the said notice, a copy of which was served with the 
said notice on the said attorney for the plaintiff, and that a copy of 

this order and the said statement be personally served on the 
46 plaintiff. 
RO. W. HUGHES, Judge. 


, “STATEMENT A.” (Referred to in above order.) 


1. The contract book, commonly called the “Cotton Blotter” or 
‘Future Book,” which shows when all the purchases and sales of 
cotton futures made by said Moody and Jemison to the defendant, 
G. W. Embrey, were first made, number of bales, prices, months, 
date of purchase or sale, and name of purchaser or seller in the 
New York Cotton Exchange. 

2. The contract book, commonly called “Margin Book,” which 
shows a memorandum of the purchases or sales of each customer, 
price, and amount of margin furnished. 

3. The contract book, commonly called “ Contract Ledger,” which 
shows the account of the purchases and sales of each customer, 
prices, and when and how settled. 

4. The contract book, commonly called “ Cotton Contract Book,” 
which shows the purchases and sales of cotton futures for each 
month of the year, number of bales bought or sold for each month, 
prices, from whom bought and to whom sold in the-New York Cot- 

ton Exchange, name of customer for whom each purchase or 
47 sale was made, date of ring settlement of each purchase or 
sale, and amount of differences paid in settlement. 
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do. The contract book, commonly called “Cotton Contract and 
Margin Book,” which shows the purchases and sales of futures made 
with firms in the New York Cotton Exchange, prices, amounts, and 
settlements. 

6. Letter book, which shows advices of the purchases and sales of 
futures for customers. 

7. Invoice or account of sales book, which shows the reports of 
profits or losses on sales and purchases of futures for customers 
where settlement is made. 

8. Cash book, journal, and general ledger, which show all credits 
given, cash loaned or received, and statement of account of each 
customer. 

G. W. EMBREY, 
By Counsel. 


Return of Marshal to Foregoing Notice 


I hereby certify that on the 14th day of August, 1885, at the city 
of New York, in my district, I personally served the within order & 
Statement A upon the within-named_ E_S. Jemison by exhibiting to 
him the within original and at the same time leaving with him a 
copy thereof. 

Dated August 14th, 1885. 

MARTIN T. MCMAHON, 
U.S. Marshal, Southern Dist. of New York. 
By GEORGE JEFFERY, 
Dep. U. 8. Marshal. 


48 And at another day, to wit, at a circuit court of the United 
States for the district aforesaid, held at Richmond aforesaid 
on September 16th, 1885. 


E. S. Jemison & Co., PI’t'ff, v. G. W. Emprey, Def'’t. 
In debt. 


On the motion of the plaintiff, leave is given him to withdraw his 
replication to the defendant’s special plea of wager, on which no 
issue has been joined; and thereupon, by leave of court, the plaintiff 
filed his demurrer to the defendant's special plea of wager, and the 
defendant joined in the demurrer, and the same is continued and 


set for hearing at the October term. 
tO. W. HUGHES, Judge. 


And at another day, to wit, at a circuit court of the United States 
for the district aforesaid, held at Richmond afvuresaid on the 8th 
day of October, A. D. 18865. 

This day came the plaintiff, by Legh R. Page and James Lyons, 
his attorneys, and the defendant likewise, by his attorneys, Joseph 
Christian and James M. Matthews, and thereupon the plaintiff's 

demurrer to the defendant’s special plea of wager being ar- 
49 gued, it seems to the court that the said special plea of wager 
and the matters therein contained are not sufficient in law 
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to bar or preclude the plaintiff from having and maintaining his 
action aforesaid against the defendant ; therefore it is considered by 
the court that the demurrer to the said special plea of wager be sus- 
tained. 


RO. W. HUGHES, Judge. 


And at another day, to wit, at a circuit court of the United States 
for the district aforesaid, held at Richmond aforesaid on the 9th day 
of October, the following orders were entered, VIZ: 


I. S. Jemison & Co., Plaintiff, 1 
ns. '4AS6. 
G. W. Emprey, Defendant. 


In debt. 


On the motion of the plaintiff and for reasons in the discretion of 
the court, the order herein entere “d on July 22nd, 1885, for the pro- 
duction of books by the pli iintiff is set aside. 


RO. W. HUGHES, Judge. 


This day came again the parties, by their attorneys, and, issue 
being joined, thereupon came a jury, to wit, Henry L. Cabell, Good- 
man Davis, B. Harris, Jr., B. R. Lipscomb, R. F. Walker, J. B. Fos- 

ter, Jr., John H. Smith, T. N. White, William Kelley, T. 
50 Seddon Bruce, Joseph Williams, and Gabriel Farish, who, 

having been duly selected and sworn to try the issue joined, 
and having heard the evidence and arguments of counsel, on their 
oath returned a verdict as follows: 

“ We, the jury, find for the plaintiff, and upon our oath do say 
that the defendant doth owe the pl: untiff the debt, principal and in- 
terest, in the declaration demanded.” 


And thereupon the defendant, by his counsel, moved the court to 
dismiss this cause for want of jurisdiction, on the ground that the 
defendant, at the time of the institution of this suit, was not a citizen 
of the State of Virginia, but was then and is now a citizen of the 
State of Louisiana; the hearing of which motion is continued until 
the 21st day of this month. 


And now, at this day, to wit, at a circuit court of the United States 
for the eastern district of Virginia, held at Richmond, in said dis- 
trict, this 23d day of October, 15885. 


K.S. Jemison & Co., Plaintiff, ) 
G. W. Emsrey, Defendant. } 
In debt. 
This day came the plaintiff, by Legh R. Page and James Lyons, 
his attorneys, and the defendant likewise, by his attorneys, 


51 Joseph Christian and James M. Matthews, and thereupon the 
defendant’s motion to dismiss for want of jurisdiction was 
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withdrawn, and the motions of the defendant for a rehearing and 
for a new trial filed in writing, and the defendant’s motion in arrest 
of judgment being heard and ergued, the court doth overrule all 
the said motions; to which rulings of the court the defendant, by 
his counsel, excepts. 

Therefore it is considered by the court that the plaintiff recover 
against the defendant the sum of $30,376.61, with interest, at the 
rate of six per centum per annum, on $15,188.30, part thereof, from 
the 25th day of July, in the year 1878, and on $15,188.31, residue 
thereof, from the 25th day of January, 1879, until paid, and his 
costs. 


RO. W. HUGHES, Judge. 
The following bills of exceptioris were filed in this cause : 
Bill of Exceptions No. 1. 


Be it remembered that, upon the arguments of counsel on the 
demurrer filed by the plaintiff to the amended plea of wager filed 
by the defendant in this cause, the court sustained the said 
o2 demurrer to which judgment of the court sustaining the said 
demurrer; and rejecting the said plea the defendant, by his 
counsel, excepted and tendered this his bill of exceptions, which he 
prays may be signed, sealed, and made a part of the record in this 
~ause, Which is accordingly done. 


RO. W. HUGHES, Judge. [seat] 


Bill of Exceptions Number 2. 


Be it remembered that after the rejoinder of the defendant to the 
special replication of the plaintiff to the plea of the statute of limi- 
tations was rejected by the court at the last term, after full argu- 
ment, the defendant then filed another special plea of wager, 
to which the plaintiff demurred, and, the cause coming on at this 
term to be heard upon the issue joined, the defendant, before said 
hearing, moved the court for leave to file another rejoinder to plain- 
tiff’s replication to said plea of the statute of limitations; which 
said rejoinder is in the words and figures following, to wit: 


Second Rejoinder to Plaintiff's Replication to Plea of Act of Limita- 
lions. 


53 The defendant says that the plaintiff ought not, by reason of 

anything in his replication alleged, to have and maintain his 
action against him, because he savs that by his removal from the 
State of Virginia and departing without the same, asin his said 
replication is alleged, he did not obstruct the said plaintiff in the 
prosecution of his action upon the alleged causes of action in the 
declaration mentioned, because he says that his removal from the 
State of Virginia and departing without the same was a long time 
srior to the existence of any of the alleged causes of action against 
him and before they accrued to the plaintiff or to the firm of Moody 
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& Jemison against this defendant, and that when said causes of 
action accrued to the plaintiff or to the said firm of Moody & Jemi- 
son the defendant was not a citizen or resident of Virginia, but was 
and still is a citizen and resident of the Stateof Louisiana; and this 
he is ready to verify, &c. 


MATTHEWS & CHRISTIAN, P. Q. 


But the court overruled said motion ; to which ruling the 

54 defendant, by his counsel, excepted and tendered his bill of 
exceptions, which he prays may be signed, sealed, and made 

a part of the record, which is accordingly done. | 


RO. W. HUGHES, Judge. [sEAt.] 


Bill of Exceptions No. 3 


3e it remembered that before the jury was sworn to try the issue 
joined in this cause on the plea of nil debet the defendant, to main- 
tain the issue on his part, by his counsel, moved the court to require 
the plaintiff to produce in court the several books which the court, by 
its order made in this cause on the 22d day of July, 1885 (a copy of 
which had beer duly served on the plaintiff), had required the 
plaintiff to produce at the trial of this canse; and, the arguments of 
counsel having been heard on the said motion, the court overruled 
the said motion and set aside the said order requiring the produc- 
tion of said books, it appearing to the court that said order was im- 
providently issued, that the books therein called for were not in 
plaintiff’s possession, and that the matter thereby sought to be 
55 proved was not pertinent to the issue; to which said rulings 
of the court the defendant, by his counsel, excepted and ten- 
dered this his bill of exceptions, which he prays may be signed, | 
sealed, and made a part of the record in this cause, which is accord- 
ingly done. 


RO. W. HUGHES, Judge. [seat.] 


Bill of Exceptions No. 4. 


Be it remembered that, after the court had refused to grant the 
defendant leave to file at this term another rejoinder to the plain- 
tiff’s special replication to the plea of the statute of limitations, the 
defendant, having at the last term pleaded nil debet and filed a spe- 
cial plea, to which special plea the plaintiff had demurred and had 
taken issue upon the plea of nil debet, and the cause having been 
fixed and called for trial, the defendant then, but before the jury was 
sworn, asked leave to take issue upon the plaintiff’s special replica- | 
tion to the plea of the statute of limitations filed at the last term, ; 
but the court refused to grant such leave ; to which refusal the de- 
fendant excepted and tendered this his bill of exceptions, 
56 which he prays. may be signed, sealed, and made a part of 
the record, and the same is accordingly done. 


RO. W. HUGHES, Judge. [sEat.] 
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G. W, 


Bill of Exceptions No. 5. 


Be it remembered that after the jury were sworn to try the issue 
joined in this cause on the plea of nil debet the plaintiff, to main- 
tain the said issue on his part, gave in evidence to the jury the four 
several negotiable notes mentioned and described in his original 
and amended declarations in this cause; and thereupon the de- 
fendant, to maintain the said issue on his part, testified to the jury 
that on the Ist day of March, 1877, he purchased throngh the 
plaintiff, as one of the firm of Moody & Jemison (brokers and com- 
mission merchants of the city of New York), members of the New 
York Cotton Exchange, whom he emploved to make said purchase 
on a margin, four thousand bales of future-delivery cotton for May 
delivery, commonly called “futures;” that at the time of the said 
purchase the defendant had in the hands of said Moody & Jemison 

about $8,000, which stood as and was a margin to protect the 
57 said purchase against the fluctuations of the market; that 

about the said first of March, L877, the plaintiff reported to 
the defendant that the margin was about exhausted by decline in 
the market, and called on the defendant for more margin, which 
the defendant informed him he was unable to put up, and did not 
put up; that no agreement was at the time or afterwards made by 
the defendant with thesaid firm of Moody & Jemison to have the said 
cotton futures carried for his account; that no report was ever made 
afterwards to the defendant of any sale of the said cotton futures 
until the 21st day of January, 1878, when the said plaintiff, as one 
of the firm aforesaid, calied on the defendant for his four notes for 
losses which he alleged that the said firm had sustained by carry- 
ing the said cotton futures, which notes the defendant executed 
aud which are the identical notes mentioned in the plaintiff’s dee- 
laration; that the purchase or delivery of actual cotton was never 
contemplated either by the defendant or the said Moody and Jemi- 
son, as his brokers, and it was understood between them that the 
settlement was to be made between said parties by one party pay- 

ing to the other the difference between the contract price 
98 and the market price of said cotton futures, according to the 

fluctuations in the market; which was all the evidence intro- 
duced before the jury. 

Whereupon the counsel for the defendant moved the court to 
give the following instructions to the jury, to wit: 


Instructions. 


The court instructs the jury : 


If the jury shall believe from the evidence that it was not the in- 
tention of either party that a contract should be made by the plain- 
tiff to buy and hold the — bales of cotton for delivery to the de- 
fendant, but that it was the real intention and understanding of the 
parties that a contract should be made which should be closed ata 
future day, not by delivery of the cotton and payment of purchase 
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price, but by payment of money to the one party or the other, the 
party to receive the same and the amount to be paid to be deter- 
mined upon a basis of the difference between the agreed purchase 
price on the — day of ——, 1S—, and the actual market value of 
the cotton on the day when the contract was to be closed, then the 

jury are instructed that such a contract is invalid in law and 
59 void, and that they must find for the defendant. 

Which instructions the court refused to give; to which 
refusal of the court to give the said instructions to the jury the 
defendant, by his counsel, excepted, and tendered this his bill of 
exceptions, which he prays may be signed, sealed, and made a part 
of the record in this cause, and the same is done accordingly. 


RO. W. HUGHES, Judge. | SEAL. | 
Bill of Lxceptions No. 6. 


Be it remembered that after the jury had rendered their verdict 
in this cause the defendant, by his counsel, moved the court to ar- 
rest its judgment on the said verdict, on the ground of errors in law 
apparent on the face of the record in this cause, and the arguments 
of counsel having been heard on the said motion, the court refused 
to arrest its judgment on the said verdict; to which refusal of the 

court the defendant, by his counsel, excepted, and tendered this 
60 his bill of exceptions, which he prays may be signed, sealed, 

and made a part of the record in this cause, which is done 
accordingly. 


RO. W. HUGHES, Judge. [sEAt. | 


ae Assignment of Error and Prayer for Reversal. 


Supreme Court of the United States, of October Term, in the year 
of our Lord one thousand eight hundred and eighty-six. 


G. W. EMBREY 
VS, 
i. S. Jemison, Doing Business under the Firm Name and Style of 
ky. S. Jemison & Co. 


In error. 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said G. W. Em- 
brey, by Joseph Christian and James M. Matthews, his attorneys, 
and says that in the record and proceedings aforesaid there is mani- 
fest error, in this, to wit: 

Ist. In sustaining the demurrer of the plaintiff to the defendant’s 


amended plea of wager, as set forth in the defendant’s first bill of 


exceptions. 

2nd. For refusing leave to the defendant to file another rejoinder 
to the plaintiff’s replication to the defendant’s plea of the statute of 
limitations, as set forth in the defendant’s second bill of excep- 
tions, 
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3rd. For overruling the motion of the defendant to require the 
plaintiff to produce in court the several books which the court, by 
its order made on the 22nd day of July, 1885, had required the 
plaintiff to produce at the trial of this cause, and for setting aside 
the said order, as set forth in the defendant's third bill of excep- 

tions. 
62 4th. For refusing leave to the defendant to take issue upon 
the plaintiff’s special replication to the defendant’s plea of 
the statute of limitations, and that, too, after leave had been re- 
fused the defendant to file another rejoinder to the said plea, as set 
forth in the defendant’s fourth bill of exceptions. 

Sth. For refusing the instruction to the jury asked for by the de- 
fendant, as set forth and embodied in the defendant’s fifth bill of 
exceptions. 

6th. For overruling the defendant’s motion in arrest of judgment 
on the verdict, as set forth in the defendant's sixth bill of excep- 
tions. 

7th. For refusing the new trial asked for by the defendant, as 
stated in the order made on the 23rd day of October, 1885. 

8th. There is error also, in this, that by the record aforesaid it ap- 
pears that the judgment aforesaid given was for the said Jemison 
against the said Embrey, whereas by the law of the land the said 


judgment ought to have been given for the said Embrey against the 


said Jemison ; and the said Embrey prays that the judgment afore- 
said may be reversed, annulled, and altogether held for nothing, and 
that he may be restored to all things which he hath lost by occasion 
of the said judgment, Wc. 

JOS. CHRISTIAN, 

JAMES M. MATTHEWS, 


Attorneys for Plaintiff in Error. 


63 Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the eastern district of 
Virginia, Greeting: 


Because in the record and proceedings, as also in the rendition of a 
judgment vf a plea which is in the said circuit court, before you orsome 
of you, between E.S, Jemison, plaintiff, and G. W. Embrey, defendant, 
a manifest error hath happened, to the great damage of the said G. W. 
Embrey, as by his complaint appears, we, being willing that error, 
if anv hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
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cording to the laws and customs of the United States Should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 22d day of January, in the year of our Lord 
one thousand eight hundred and eighty-six. 

M. F. PLEASANTS, 
Clerk of the Oircuit Court of the United States. 
Allowed by— 
RO. W. HUGHES, Judge. 


64 Know all men by these presents that we, G. W. Embrey 

and Haynes, are held and firmly bound unto E.S. Jemi- 
son in oe full and just sum of six hundred dollars, to be paid to the 
said E.S. Jemison, his certain attorney, executors, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this twenty-second day of Janu- 
ary,in the year of our Lord one thousand eight hundred and eighty- 
Six. 

Whereas lately, at a circuit court of the United States for the 
eastern district of Virginia, in a suit depending in said court be- 
tween E. S. Jemison, plaintiff, and G. W. Embrey, defendant, a 


judgment was rendered against the said G. W. Embrey and the said 


G. W. Embrey, having obtained a writ of error, and filed a copy 
thereof in the clerk’s office of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said E. S. Jemi- 
son, citing and admonishing him to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the 
said G. W. Embrey shall prosecute his said writ of error to effect 
and answer all damages and costs if he fail to make his plea good, 
then the above obligation to be void; else to remain in full force 
and virtue. 

x W. EMBREY, ey 

By JOS. CHRISTIAN, oy 
His Att’y-in- Fact. 

GEORGE A. HAYNES. [seat.] 


Sealed and delivered in presence of— 


M. F. PLEASANTS, Clerk. 


Approved by— 


RO. W. HUGHES, Judge. 


A copy. 


Teste : M. F. PLEASANTS, Clerk. 
65 The United States of America to E. S. Jemison, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 


G. W. EMBREY VS. E. S. JEMISON. 31 


the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the eastern district of Virginia, wherein G. W. Embrey is plain- 
tiff in error and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the said plaintiff in 
error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done the parties in 
that behalf. 

Witness the Honorable M. R. Waite, Chief Justice of the Supreme 
Court of the United States, this 22nd day of January, in the year of 
our Lord one thousand eight hundred and eighty-six. 


RO. W. HUGHES, Judge. 


66 On this — day of ——, in the year of our Lord one 

thousand eight hundred and eighty- —, personally apppeared 
before me, the subscriber, ——, and makes oath that 
he delivered a true copy of the within citation to —— 


Sworn to and subscribed the —,A. D. 188—. 


Service of this citation acknowledged this 15th day of March, 
1886. 
LEGH R. PAGE, 
Counsel for E. 8. Jemison. 


67 UNITED STATES OF AMERICA, i 
Eastern District of Virginia, | ~ 


I, M. F. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, hereby certify that the foregoing 
is a true and complete transcript of the record and proceedings in 
the cause in the caption hereof mentioned as the same remains on 
the files of my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Richmond, in said district, this 15th day 
of March, 1886. 


[Seal United States Circuit Court, Eastern District of Virginia. ] 


M. F. PLEASANTS, Clerk. 


Endorsed on cover: E. Virginia C.C.U. 8. No. 235. G.W. Em- 
brey, plaintiff in error, vs. E. 8. Jemison. Filed March 18, 1886. 


Supreme Court of the United States. 
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Supreme Court of the United States. 


G. W. EMBREY, PUUf in Error, ) 
_ Docker No. 


230. 


D, 
E. S. JEMISON, doing 
business under the name | 
of EK. S. Jemison & Co., Deft in Error. } 


Brief for Plaintiff in Error. 


I. 
STATEMENT OF THE CASE. 


This is an action of debt, instituted on the 8th day of 
November, 1884, in the Circuit Court of the United 
States forthe Eastern District of Virginia, at Richmond, 
by E. S. Jemison, citizen of the State of New York, 
doing business under the firm-name and style of E. 5S. 
Jemison & Co., plaintiff, against G. W. Embrey, a citizen 
of the State of Virginia, defendant, for the recovery of 
$30,306.61 and interest, on four negotiable notes aggre- 
gating that sum, executed by said Embrey on the 2lst 
January, 1878, in the city and State of New York, made 
payable to the order of Moody & Jemison, two of the 
said notes, each for the sum of $7,594.15, being made. 
payable at six months after date, and the other two, for 
the sum of $7,594.15 and 87,594.16, respectively, at 
twelve months after date. 

On the day of the institution of the suit the plaintiff 
(defendant in error) filed his declaration, and at the 
January rules, 1885, the defendant (plaintiff in error) 
appeared by counsel, and filed a general demurrer to the 
plaintiff’s declaration, and, also, the pleas of nil debit 
and the act of limitations. 


9 
At February rules, 1885, the plaintiff appeared and 
moved for judgment, because the pleas filed by the de- 
fendant were without affidavit or certificate of counsel, 
as required by the 1ith rule of the court, and the de- 
murrer did not set forth the cause of the demurrer on 
its face, as required by the 18th rule of the court. (See 
record, pp. 5-6.) | 

3y direction of the court the clerk entered judgment 
nune pro tunc, as of January rules, 1885, against the de- 
fendant, for the debt and interest aforesaid and the 
plaintiff’s costs ; which judgment, on the motion of the 
defendant, the court, on the 17th of February, 1885, 
“ for reasons within its discretion,” set aside, and allowed 
the defendant to file a special demurrer to the plaintiff’s 
declaration, and also the plea of nil debit, the plea of 
the act of limitations, and a special plea in writing, 
which were accordingly filed. (See pp. 6-8 of record.) 

Qn the 7th of April, 1885, on the motion of the plain- 
tiff, leave was given him to filean amended declaration, 
which was accordingly filed. (See pp. 9-12 of record.) 

To this amended declaration the defendant filed a 
special demurrer, also the plea of the act of limita- 
tions, the plea of nil debit, and the special plea of 
wager. (See pp. 12-14 of record.) 

On the 15th April, 1885, the defendant, by leave of 
the court, withdrew his demurrer to the amended de- 
claration, and the plaintiff, with like leave, filed a spe- 
cial replication to the defendant’s plea of the act of lim- 
itations to said declaration, to which the defendant 
filed a special rejoinder; and the plaintiff filed a special 
demurrer to the’ defendant’s plea of wager to said 
amended declaration, and the defendant joined in said 
demurrer. The court, on argument being heard, sus- 
tained the demurrer to the plea of wager, and gave leave 
to the defendant to amend his said plea. The plaintiff 
then replied generally to the plea of nil debit, aiid issue 
was joined between the parties as to this plea. (See pp. 
14-15 of record.) 

On the next day, the 16th April, 1885, the defendant 
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filed his special] rejoinder to the special replication of 
the plaintiff to the plea of the act of limitations, and on 
the 9th May, 1885, the court, on motion of the plaintiff, 
for reasons stated in writing as a part of its order, re- 
jected the said rejoinder. (See pp. 15-17 of record.) 

On the 2d June, 1885, the defendant filed his amended 
plea of wager (see p. 17 of record), and on same day filed 
interrogatories in writing in the said cause, and sued 
out a summons against the plaintiff to answer the said 
interrogatories (see pp. 18-21 of record). These inter- 
rogatories were, afterwards, stricken out by order of the 
court. (See p. 21 of record.) 

On the 6th of June, 1885, the plaintiff filed his repli- 
cation to the defendant’s plea of wager. (See pp. 21-22 
of record.) 

On the 22d July, 1885, on the defendant’s motion, (of 
which the plaintiff had legal notice,) it was ordered that 
the plaintiff produce, at the trial of this cause, the sev- 
eral books mentioned in a certain statement, marked 
“ A,” attached to the notice. (See pp. 22-25 of record.) 
This order the court afterwards—to-wit, on the 22d July, 
1885—on the plaintiff’s motion, set aside. (See p. 24 of 
record.) 

On the 16th September, 1885, leave was given the 
plaintiff to withdraw his replication to the defendant’s 
plea of wager, on which no issue had been joined, and 
thereupon, by leave of the court, the plaintiff filed his 
demurrer to the said plea of wayer, and the defendant 
joined in the said demurrer. And at another day—to- 
wit, on the Sth October, 1885—the court, baving heard 
the arguments of counsel on said demurrer, sustained 
the said demurrer to the said plea of wager. (See pp. 
22-23 of record.) 

At the October term, 1885, a jury was sworn to try the 
issue joined (on the plea of nil debit), and brought in a 
verdict for the plaintiff, against the defendant, for the 
debt and interest in the declaration demanded. There- 
upon, the defendant moved the court to dismiss the 
cause for want of jurisdiction, on the ground that the 
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defendant, at the time of the institution of the suit, 
was not a citizen of the State of Virginia, which mo- 
tion was continued until the 2lst of said month, on 
which day it was withdrawn, and the motion of the de- 
fendant for a new trial and arrest of judgment over- 
ruled, to which the defendant excepted, and the court 
gave judgment upon and according to the verdict. (See 
pp. 24-25 of record.) 

During the trial of the cause the defendant filed six 
several bills of exception to the rulings of the court, 
which will be particularly noticed, so far as is necessary, 
in the assignments of error. ‘(See pp. 27-28 of record.) 


LI. 


SPECIFICATION OF ERRORS RELIED UPON, AND BRIEF OF 
THE ARGUMENT IN RESPECT TO EACH SPECIFICATION, 


l‘irst Specification of Error. 


In sustaining the demurrer of the plaintiff to the de- 
Jendant’s amended plea of wager, as set forth in 
the defendant's first bill of exceptions. 


The statute laws of Virginia, provide that “ every 
contract, conveyance, or assurance, of which the consid- 
eration, or any part thereof, is money, property, or other 
thing won or bet at any game, sport, pastime, or wager, . 
or money lost or advanced at the time of any gaming, 
betting, or wagering, to be used in being so bet or 
wagered (where the person lending or advancing it 
knows that it is to be so used) shall be void.” (Code of 
Va., 1873, p. 984, § 2.) This statute is applicable to this 
case, for it is provided by act of Congress of the United 
States that “the laws of the several Sfates, except 
where the Constitution treating on statutes of the 
United States otherwise require or provide, shall be re- 
garded as rules o/ decision in trials at common law in 
the courts of the United States. in cases where they 
apply.” (Rev. Stat. U.S., 2d ed., § 721.) 
The defendant’s amended plea of wager sets forth 
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that his several negotiable notes on which the plaintiff 
instituted his suit were given in consideration of money 
lost at wager, which he was ready to verify, and the right 
to do which and prove the illegality of the considera- 
tion has been denied him by the overruling of his said 
plea in sustaining the demurrer. Tested by the au- 
thorities, the contract alleged by the defendant in 
said plea is a contract of wager, and null and void. (See 
Benjamin on Sales, §§ 541,542; Cook on the Law of 
Stocks and Stockholders, § 347; Irwin v. Williar, 110 U. 
S. R., 499.) 


Second Specification of Error. 


For refusing leave to the defendant to file another 
rejoinder to the plaintiffs replication to the de- 
Jendant’s plea of the statute of limitations, as set 
Jorth in the defendant’s second bill of exceptions. 


The defendant, in his plea of the act of limitations, 
alleged that the plaintiff’s cause of action did not accrue 
to him within five years next before the commencement 
of his suit. To this plea the plaintiff replied by saying 
that at the time when the right of action did accrue to 
him “ the defendant bad before resided in the State of 
Virginia, and did, by departing without the same, ob- 
struct the said plaintiff in the prosecution ” of his action 
for two or more years after the same accrned, and that, 
by excluding the time of the obstruction, the plaintiff 
brought his action within the five years next after the 
same accrued. ‘This replication is to be found on page 
15 of the record. 

This replication was prepared and filed nnder the 20th 
section of ch. 146, Code of Viryinia, on “ Limitation of 
Suits,” p. 1002, which reads as follows: 

“$20. Where any such right as is mentioned in this 
chapter shall accrue against a person who had before 
resided in this State, if such person shall by departing 
without the same, or by absconding or concealing him- 
self, or by any other indirect ways or means, obstruct 
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the prosecution of such right, the time that such obstruc- 
tion may have continued shall not be computed as any 
part of the time within which the said right might or 
vught to have been prosecuted.” 

To the above replication the defendant offered a spe- 
cial rejoinder,and asked for leave to file the same, which 
the court refused. ‘This rejoinder admitted the fact 
alleged in the plaintiff’s replication that “ the defend- 
ant bad before resided in this State,” and had “ departed 
without the same,” but denied that his departing from 
the State obstructed the plaintiff in his action, because 
his departing without the saine was prior to the ex- 
istence of any of the alleged causes of action against 
him and be/ore they accrued. (See pp. 25-26 of record 
for the rejoinder.) 

The above statute was construed: by the Court of 
Appeals of Virginia in Ficklin’s Ex’or ». Carrington, 31 
Grat., 219, in which it was held that “where a debtor 
who resides in the State removes, a/fer contracting the 
debi, to another State, the removal is itself an obstruc- 
tion to the prosecution of a suit by the creditor to 
recover the debt, and the statute of limitations will not 
run against the debt while the debtor resides out of the 
State.” The court in this case had occasion to review 
former statutes on the subject, among others the statute 
found in 1 Rev. Code of Va., 1819, p. 491, § 14, which 
provided that “if any defendant shall abscond or con- 
ceal himself, or by removal out of the country or the 
county where he resides, when the cause of action ac- 
crued, or by any other indirect ways or means, defeat or 
obstruct the plaintiff, then the defendant, shall not be 
admitted to plead the statute of limitations,” and 
expressed the opinion that the modification in the 
structure and phraseology of the statutes did not change 
their meaning. In the case referred to the defendant 
Carrington’s removal from the State was a@/fer the cause 
of action had accrued against him. This fact was not 
controverted. The main question considered by the 
court, bearing this fact in mind, was whether the removal 
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of the defendant to another State was of //se// an ob- 
struction to the prusecuiion of the suit. The court held 
that it was. 

It will be seen from the record that after leave had 
been given by the court to file his first rejoinder to the 
plaintiff’s replication to the plea of the act of limitations, 
and after the rejoinder had been actually filed under 
such leave, motion was made bv the plaintiff to reject 
the same “on the authority of Ficklin’s Ex’or >. Carring- 
ton,” wbi supra, and the court sustained the motion for 
reasons stated in writing as a part of its order. (See 
pp. 15-16 of record.) It appears from this writing that 
the learned judge of the court below was of the opinion 
that the statute of Virginia (ch. 146, § 20, Code of i873, 
before cited) “contemplates the case of a non-resident 
who enters into a contract a/fer removing from the 
State,” thongh he was inclined to think that this was 
not the intention of the Legislature. Coming to this 
conclusion, it was not remarkable that he should have 
added : “Strangely enongh the defendant in his rejoinder 
pleads the very condition of things in defence which 
the law declares shall not be a defence under the general 
statute of limitations.” The learned judve ignored the 
word “obstruct,” the significant and vital word of the 
statute. If a person enters into a contract after his 
removal from one State to another, he may be sued in 
the State to which he removed. There is no obstruction 
tothe action. The removing from Virginia cannot be re- 
yarded as obstructing the action in Virginia, where 
the contract was entered into after the removal, and in 
another State, forat the time of removing, there was no 
contract in existence. The statute clearly contemplates 
the case of a removing from the State of Virginia (when 
the contract was made in that State) a//er the right of 
action had accrued, and no other. The contract in this 
case was made in the State of New York. 
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Third Specification of Error. 


For refusing leave to the defendant to take issue 
upon the plaintiff’s special replication to the 
defendant’s plea of the statute of limitations, and 
that, too, after leave had been refused the de- 
JSendant to file another rejoinder to the said plea, 
as set forth in the defendant’s Jourth bill of ez- 


ceptio ns. 


The replication of the plaintiff is a plea of confession 
and avoidance, and, properly, concludes with a verifica- 
tion. The defendant, in his turn, could either demur to 
this replication, confess and avoid its allegations, or plead 
by way of traverse, and tenderissue. (Stephen on PI., 3d 
Am. Ed. [Tyler], 93-4.) The defendant did not choose 
to demur, but pleaded in confession and avoidance. This 
plea was rejected by the court. He certainly had the 
right then to plead by way of traverse, and tender issue, 
otherwise no issue could be made on the plaintiff’s 
replication. 

The replication alleged a new fact—that the plaintiff 
was obstructed in his action for a certain time by the 
defendant’s departing from the State. There can be no 
issue of fact until some specific point or matter affirmed 
on the one side is denied on the other. (J/d., 59.) 

The court below, by refusing to pemit the defendant 
to tender issue on this replication, virtually said to him : 
* You shall not deny the matter which it affirms, and 
throw upon the plaintiff the onws of proof, but the 
plaintiff shall have the benefit of his replication to your 
plea, without verification.” It will thus be seen that 
the question of fact raised by the replication has never 
ripened into an issue, and, though one of vital import- 
ance to the defendant, has never been submitted to a 
jury. The jury can take no matter into consideration but 
the question in issue, for it is to try the issue, and that 
only, that they are summoned. , 
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Fourth Specification of Error. 


For overruling the motion of the defendant to re- 
quire the plaintiff to produce in court the several 
books which the court, by its order made on the 
22d day of July, 1885, had required the plaintiff 
to produce at the trial of this cause, and Jor 
setting aside the said order, as set jorth in the 
defendant's third bill of exceptions. 


The defendant’s motion to require the plaintiff to 
produce the books was made under sec. 724, Rev. St. U. 
S., which confers on the courts of the United States 
authority to “require the parties to produce books or 
writings in their possession or power, which contain evi- 
dence pertinent to the issue, in cases and under circum- 
stances where they might be compelled to produce the 
samme by the ordinary rules of proceeding in chancery.” 

The above order to prodnce the books was afterwards, 
on the plaintiff’s motion, “ for reasons in the discretion 
of the court,” set aside. (See p. 24 of record.) In the 
defendant’s bill of exceptions to this ruling of the court 
it is stated that the order was set aside because it ap- 
peared to the court that it was “improvidently issued ; 
that the books therein called for were not in plaintiff's 
possession, and that the matter thereby sought to be 
proved was not pertinent tothe issue.” (See p. 26 of rec.) 

How it appeared to the court below that the books 
called for were not in “ possession” of the plaintiff, we 
do not know. Itis not asserted or pretended that they 
were not in his “ power,” and, if so, obedience to the 
order to produce them should have been required. That 
the matter sought to be proved was pertinent to the 
issue on the plea of wager is too plain for argument, 
To that plea the plaintiff bad filed his rejoinder and 
put himself on the country before the order was made for 
the production of the books. (See pp. 21-22 of record.) 
The order wasenot therefore improvidently issued, and 
not nade so by the subsequent withdrawal of the re- 
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joinder and rejection of the plea. The plea of nil debit 
remained, on which issue had been taken, and there is 
hardly any matter of defence to an action of debt on 
simple contract to which this plea may not be applied, 
because almost all defences resolve themselves into a 
denial of the debt. The defendant expected to show by 
the books that there was no considerition for the notes. 


Fifth Specification of Error. 


For refusing the instructions to the jury asked for by 
the defendant, as set forth and embodied in the de- 
JSendant’s fifth bill of exceptions. 


+ These instructions correctly propounded the law of 
the case as developed by the testimony of the defendant 
at the trial of the issue on the plea of nil debit, and 
should have been given. The testimony of the defend- 
ant is fully set forth in the said fifth bill of exceptions, 
and certified to by the judge of the court below as all 
the evidence introduced before the jury, except the four 
notes on which the suit was instituted. (See pp. 27-28 of 
record.) Itshows that the consideration of the notes was 
founded on a wagering contract, which is invalid in law 
and void. (Benjamin on Sales, § 541-542, and cases there 
cited; Irwin v. Williar, 110 U.S. R.; 499; Pickering o. 
Cease, 79 I[I1l., 328; Dos Passos, Stock Brokers, 477: 
Baldwin v. Flagg, 36 N. J. Eq. R., 48-49.) 


Sixth Specification of Error. 


For overruling the defendant’s motion in arrest of 
judgment on the verdict, as set orth in the defend- 
ant’s siath bill of exceptions. 


As has been seen, the verdict in this case was ren- 
dered on the issue on the plea of nil debit, the only issue 
inade up in the case, and the only issue which the jury 
was sworn to try. The record of the verdict states, after 
giving the names of the jurors, that they were sworn to 
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try the issue joined. The verdict of the jury is respon- 
sive to the one issne on the plea of nil debit. It says 
that the jury find for the plaintiff, and “that the 
defendant doth owe the plaintiff the debt, principal,and 
interest in the declaration demanded.” (See record, p. 
24.) The defect apparent on the record, for which the 
judgment should have been arrested, is that no issue 
was made up (and none allowed to be made up) on the 
defendant’s plea of the act of limitations. 


Seventh Specification of Error. 


For refusing the new trial asked for by the defendant, 
as stated in the order made on the 23d day of Oc- 
lober, 1885. (See pages 24-25 of record for this order.) 


The defendant moved for a new trial on three 
grounds—to-wit : 


lst. The verdict was contrary to the evidence. The 
evidence shows (it is set forth in fifth bill of exceptions, 
p. 27 of record) that the consideration of the notes sued 
on was founded on a wager contract between Moody and 
Jemison (the plaintiff)and the defendant, which was null 
and void in law, according to the authorities before cited. 


2d. Because the court refused to give the instruction 
to the jury which the defendant asked for, which in- 
struction is copied in the said bill of exceptions. 

This instruction properly propounds the law in respect 
to the wager cousideration of the notes sued on, and 
should have been given tothe jury. ‘Though the plea of 
wager had been rejected by the court, yet, under the 
plea of nil debit, on which the issue was tried, any 
evidence was admissible tending to show that the de- 
fendant did not owe the debt claimed by the plaintiff. 
The jury had the right to infer, as they no doubt did, 
from the refusal to give the instruction, that the law was 
not such as the instruction propounded, and that the 
notes were not given on a wager consideration. Had the 
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instruction been viven, the verdiet would have been for 
the defendant. 

That a new trial will be granted for the failure to give 
proper instructions, as well as for erroneous instructions 
to the jury, we refer to 3 Graham & Waterman on New 
Trials (Md. 1885), 708, ef seg., and cases cited. 


3d. The last ground for the motion for a new trial was 
that no issue was joined on the plea of the act of limi- 
tations. : 

In Totty’s Ex’or ». Donold & Co., 4 Munford ( Va.), 430, 
which was an action of assvmpsil, the pleas were nor 
assumpsil and act of limitations ; the plaintiff replied 
generally to the first plea and specially to the second, 
but no rejoinder was put in by the defendant. 

It was said in the transcript of the record that a jary 
was impanelled to try the ¢ssves joined. But it was 


decided that no issue was joined on the second plea, aud 
therefore that a verdict for the plaintiff should’ be set 
aside and a new trial directed. (See also B. & O. R. R. 
Co. vo. Faulkner, 4 W. Va. R., 180; Griffie 0. McCoy, 8 W. 
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Va., 201.) L 
And for the errors aforesaid, the’ defendant in error 
prays that the said judgment may be reversed and 
annulled. 
JOSEPH CHRISTIAN, 
JAMES M. MATTHEWS, 
Counsel Jor Plaintiff in Error. 


Supreme Court of the Wnited States, 
OcTOBER TERM, 1888. 
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G. W. Emprey, Plaintiff in Error. 


Vs. + [No. 235. ] 
E. S. Jemison, Defendant in Error. | 
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In Error to the Circuit Court of the United States for the 
Eastern District of Virginia. 


BRIEF OF THE DEFENDANT IN ERROR. 


Statement of Facts. 


The Piaintiff in Error, G. W. Embrey, in the year 1878 
being indebted to and owing thefirmof Moody and Jemison 
who had been co-partners in business in the City of New York 
a large amount of money, made executed and delivered to 
said firm of Moody and Jemison his four promissory notes 
dated New York, January 2Ist, 1878, for $7,594.15 each, 
two of which notes were payable six months after date 
thereof, and two notes were made pa vable twelve months 
after date thereof. Subsequently the firm of Moody & 
Jemison dissolved partnership, and E. 8S. Jemison, in 
due course of business, became the owner of said notes, all 
of said notes being endorsed before maturity thereof by 
Moody & Jemison. A copy of said notes with the endorse- 
ment thereon are fully set forth on page 4 of the Record. 
Plaintiff in Error having failed to pay said notes at matur- 
ity, and being at the time of the commencement of this ac- 
tion a resident of the Eastern District of Virginia, an action 
was commenced in the Circuit Court of the United States 
for the Eastern District of Virginia and personal service of 
the summons in this cause was made on said Plaintiff in 
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Error within said District. (See Return of Marshal, page 1 
of Record.) The action was brought to recover the sum of 
$30,376 61, principal and interest thereon at six per cent. 
per annum from the date of the maturity of the notes. 

The jurisdiction of the Court, depended on the citizenship 
of the parties. The defendant in error was then and is yet 
a citizen of the State of New York, the plaintiff in error 
not being a citizen of the State of New York, but claims 
that he is a citizen of the State of Louisiana, but being 
found and served within the Eastern District of Virginia at 
the time of the commencement of this action, the U. 8. 
Circuit Court under the law then in force obtained jurisdic- 
tion of the plaintiff in error—the amount involved being in 
excess of that required by law. 

The plaintiff in error not having appeared a judgment 
nisi was entered against him with leave to plead by the 
next rule day. On the suecedingrule day plaintiff in error 
filed a general demurrer (R. 5) and two pleas, niZ debel 
and Act of Limitations, (R. 5). 

At the next Rules judgment was rendered for the full 
amount of Jemison’s claim for want of verification by plain- 
tiff in error of his pleas, and because there was no certifi- 
cate of counsel as required by rule 11 of that Court. (Record 
pages 6 and 7). 

At the February Rules’ the judgment’ was 
set aside and leave’ given to the Plaintiff in 
error to file a special demurrer to the declaration, a 
plea of nil debet, the act of Limitations, and a special 
plea in writing. which were then filed. (Record. pages 6. 7 
and 9.) Atthe April term leave was given defendant in 
error to file an amended declaration. (Record 9-12.) 

Plaintiff in error subsequently filed his demurrer to the 
amended declaration, also plea of limitations, a special 
plea of wager, and a plea of wil debet. (R. 12-14.) 

April 15, 1885, leave was given plaintiff in error to with- 
draw his demurrer to the amended declaration. <A special 
replication was filed to his plea of limitation (R. 15), to 
which he was allowed to file a special rejoinder. The de- 
fendant in error filed a demurrer to the plea of wager (R. 
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15), which was sustained by the Court, and leave given to 
amend the plea of wager, and issue was joined on the plea 
of nil debet. 

May 16th, 1885, the plaintiff in error filed his rejoinder 
to the special replication to his plea of Limitations (R. 16), 
which on metion of defendant in error was by the Court 
rejected (see Record 16), for reason and opinion of the 
Court below. 

June 2d, 18°5, plaintiff in error filed his amended plea 
of wager (R. 17, 18). 

June 6th, 1885, the defendant in error filed his replica- 
tion to the amended plea of wager R. 21 and 22. 

July 22d, 1885. Plaintiff in error obtained an order for 
the defendant in order to produce several books. R. 22- 
23. 

Sept. 15th, 1885. No issue having been joined on the 
special plea of wager, defendant in error was permitted to 
withdraw his replication and filed his demurrer thereto in 
which plaintiff in error joined, the hearing of which was 
continued until the October term, when the demurrer to 
said special plea of wager was sustained, (R.23 and 24),and 
and at the same term the Court revoked and set aside the 
order entered July 22d for the production of the books. 
(R. 24.) 

The case being at issue it was tried by the Court anda 
jury, and a verdict rendered for the defendant in error for 
the full amount of the principal and interest in the declar- 
ation demanded. 

A motior to dismiss for want of jurisdiction was made 
and withdrawn and a motion fora re-hearing and new 
trial and one in arrest of judgment were made, heard and 
overruled by the Court below, and judgment rendered for 
the defendant in error. (R. 23-24-25.) 

Six bills of exception were filed in the cause. (Record, 
95, 26, 27, 28.) 

The assignments of error are on p. 28 and 29 ot Record. 


Argument. 


Every intendment will be made by this Court in support 
of the proceedings in the Court helow. 

The presumption is in favor of the regularity of its pro- 
ceedings—and I shall endeavor to show to your Honors 
that there were no errors in the proceedings in the Court 
below If there were any they were such they did not 
prejudice the rights of the plaintiff in error who brings this 
cause here for a reversal of the judgment rendered against 
him 


The first proposition I make is that THERE IS NO ALLE- 
GATION OF FRAUD, DURESS OR MISTAKE ALLEGED OR PLEAD 
BY EMBREY : 


Bill of Exceptions No. 1. 

The first error assigned (R. 28), is as follows: 

In sustaining the demurrer of the plaintiff to the de- 
fendants amended plea of wager, as set forth in the de- 
fendant’s first bill of exceptions (R. 25). 

The Court below did not err in sustaining the demurrer 
to the defendant's amended plea of wager—for the follow- 
ing reasons; 

Ist. The defendant wishes to establish orally that an- 
other contract was made,not In writing and which he alleges 
was illegal, in order to make out the illegality of his ,,romis- 
sory notes. This cannot be done. No doubt all contracts 
which are illegal may be attacked, but no case has been 
shown which authorizes a party to prove verbally, that an- 
other contract (in itself illegal) existed and to get rid of a 
written contract on its face unexceptionable. 


Porter 7. Viets. 1 Biss... 179 and 180. 


In Burnes v. Scott, 117 U. 8., p. 585., this Court say 
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a party cannot by an alleged contemporaneons verbal agree- 
ment vary or contradict the contract which the parties had 
reduced to writing. It was offered to show that a promis- 
ory note in the usual form was not intended to be a prom- 
issory note by which the maker promised nothing, which 
gave no rights to the party, and was to all intents and pur- 
poses vain, futile and of no force or effect whatever. It is 
not necessary to cite authority to show that the evidence 
was inadmissible for such a purpose. 


* It is very easy for either party to swear to what his 
own understanding of a contract was; but that standing 
alone is manifestly immaterial. The secret intentions of one 
party contrary to what appears on the face of a contract, 
and not communicated to the other party cannot prevail 
to make a contract illegal which is otherwise valid. 

If Embrey was suing the parties with whom he contract- 
ed, either to buy or sell cotton for the difference between the 
contract and the market price, the case would be different. 

This, is the case to put it in the strongest light for the 
plaintiff in Error, of an agent who advances money to his 
principal to pay losses incurred in an illegal transaction, 
and takes his note for the money so advanced. Insucha 
case, the contract between the principal and agent, made 
after the illegal transactions are closed; although it may 
spring from them and be the result of them, is a_ binding 
contract 

Lehman ¢. Strasburger, 2 Woods C. C., 554, per 
Justice Woods. 
Chapman +. Lemon, 4 Woods C. C., 656. 
Durant v. Bart, 98 Mass., 167. 
Petrie +. Hannay, 3 Term, 418. 
Owen ov Davis, 1 Bailey, 315. 
Armstrong 7. Toler, 11 Wheat., 274. 
Warren ve. Hewitt, 45 Ga., 501; 
Clarke v. Foss, 7 Biss, 540. 
Wolcott v. Heath, 78 Ill., 433: 
Faikney v. Reynolds, 4 Burr, 2069. 
Farmer v7. Russell, 1 B. & P., 269. 
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Wyman ». Fiske, 85 Mass., 234; 
Porter ». Viets, 1 Biss, 177. 


2d.—There is no error in the action of the Court below 
striking out the plea of wager, for there is at the very 
threshold of this case a well settled principle of law which 
excludes it from consideration entirely. That principal of 
law is this: That when parties, having mutual matters of 
account between them growing out of a contract, deliber- 
ately come together and state a balance, and the party who 
on such accounting, is found indebted to the other, pays 
the debt o7 gine sa written obligation Jor its payment, 
this settlement is so far conclusive between the parties 
that it cannot be re opened or gone into either at law or 
equity except upon clear proof of fraud or mistake, or of 
an express understanding that certain matters were left 
open for settlement. 


‘ , :' ;, ‘ 
Knox ve. Whalley, 1 Esp., 159. 


sull ». Harris, 31 Ll., 489. 

Lee v. Reed, 4 Dana, 111. 

Hodges v. Hosford, 17 Vt., 615. 
Darlington v. Taylor, 3 Grant’s Cas., 195. 
Martin ». Beckwith, 4 Wis., 220. 

Gibson *. Hanna, 12 Mo., 165. 

Cogswell ». W hittlesey, 1 Root, 384. 
Sergeant ». Ewing, 36 Pa. St., 156. 
Nicholson ». Pelannie, 14 La. An., 508. 


And when such an account is settled, the presumption 
is that all the previous dealings between the parties relat- 
ing to the subject matter of the acconnt are adjusted. 


Gibson v. Hanna, 12 Mo., 165. 
Bourke ov. James, 4 Mich., 336. 
Mills ». Geron, 22 Ala.. 669. 


These rules are founded in plain justice aud good sense. 
For the preventing of litigation the law favorsand upholds 
the settlement of differences between the parties, and 
when men deliberately meet together and go over the entire 
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subject of acontract, makes what purports to bea final 
settlement of that contract, and pay or receive the money 
found due, or give and receive a written obligation in lieu 
of the money, the law considers that they mean something 
by so doing, and that what they mean is that every ele- 
ment entering into the contract, which might have been 
there settled, was settled, and that the settlement was 
intended as a finality. ‘The law further considers 
that in the absence of fraud or mutual mistake, an at- 
tempt to re-open such a settlement and litigate ante- 
eedent matters which ought to have been and might 
have been embraced in it, is unjust, vexatious 
productive of frand and perjury, and in every way con- 
trary to sound policy. 
Per Judge Thompson, in Pickel >. Ass., 10 Mo. 
Apps., 194 and 195. 
Affirmed in Pickel 7. Ass., 80 Mo.., 
addition, Haysler 7. Owen, 61 Me 


Johnson v. Lowe, 72 Mo., 637. 


It is against public policy to permit a par 
contract to contest his liabilities thereunder. 


Bassett 7. Shepardson, 52 Mich., 3. 


3d. It is a well settled principle in the Federal Courts 
that a Party to a negotiable instrument is not a competent 
witness to prove any fact existing at the time of his ac- 
crediting the paper, tending to invalidate it. 


Bank v7. Dunn, 6 Peters, 51. 

Bank v. Jones, 8 Peters, 12. 

Scott ». Lloyd, 12 Peters, 145. 
Henderson ~. Anderson, 3 How., 73. 
Smyth yp. Strader, 4 How., 404, 
Saltmarsh v. Tuthill, 13 How., 229. 
Sweeney v. Faster. | Wall, 166. 


. 


Davis ~. Brown, 94 U. S., 423. 


4th. It has also been settled in this Court that a continned 
recognition of a debtor's liability and his agreement to dis- 


6 


Wyman ». Fiske, 85 Mass., 234; 
Porter ». Viets. 1 Biss. 177. 


2d.—There is no error in the action of the Court below 
striking out the plea of wager, for there is at the very 
threshold of this case a well settled principle of law which 
excludes it from consideration entirely. That principal of 
law is this: That when parties, having mutual matters of 
account between them growing out of a contract, deliber- 
ately come together and state a balance, and the party who 
on such accounting, is found indebted to the other, pays 
the debt or gives a written obligation for its payment, 
this settlement is so far conclusive between the parties 
that it cannot be re-opened or gone into either at law or 
equity except upon clear proof of fraud or mistake, or of 
an express understanding that certain matters were left 
open for settlement. 


‘ ' ‘ 
Knox o. Whalley, 1 Esp., 159. 


sull ». Harris, 31 Ill... 489. 

Lee ». Reed, 4 Dana; 111. 

Hodges ». Hosford, 17 Vt., 615. 
Darlington v. Taylor, 3 Grant’s Cas., 195. 
Martin ». Beckwith, 4 Wis., 220. 

Gibson ». Hanna, 12 Mo., 165. 

Cogswell ». Whittlesey, 1 Root, 384. 
Sergeant ». Ewing, 36 Pa. St., 156. 
Nicholson ». Pelannie, 14 La. An., 508. 


And when such an account is settled, the presumption 
is that all the previous dealings between the parties relat- 
ing to the subject matter of the acconnt are adjusted. 


(tibson v. Hanna, 12 Mo., 165. 
Bourke ov. James, 4 Mich., 336. 
Mills ~. Geron, 22 Ala., 669. 


These rules are founded in plain justice aud good sense. 
For the preventing of litigation the law favorsand upholds 
the settlement of differences between the parties, and 
when men deliberately meet together and go over the entire 
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subject of acontract, makes what purports to bea final 
settlement of that contract, and pay or receive the money 
found due, or give and receive a written obligation in lieu 
of the money, the law considers that they mean something 
by so doing, and that what they mean is that every ele- 
ment entering into the contract, which might have been 
there settled, was settled, and that the settlement was 
intended as a finality. The law further considers 
that in the absence of fraud or mutual mistake, an at- 
tempt to re-open such a settlement and litigate ante- 
eedent matters which ought to have been and might 
have been embraced in it, is unjust, vexatious 
productive of frand and perjury, and in every way con- 
trary to sound policy. 
Per Judge Thompson, in Pickel ». Ass., 10 Mo, 
Apps., 194 and 195. 
Affirmed in Pickel 7. Ass., 80 Mo., 65; citing in 
addition, Haysler +. Owen, 61 Mo., 270. 


Johnson v. Lowe, 72 Mo.. 637. 


[t is against public policy to permit a party to a written 
contract to contest his liabilities thereunder. 


Bassett >. Shepardson, 52 Mich., 3. 


3d. It isa well settled principle in the Federal Courts 
that a Party to anegotiable instrument is not a competent 
witness to prove any fact existing at the time of his ac- 
crediting the paper, tending to invalidate it. 


Bank 7. Dunn, 6 Peters, 51. 

Bank v. Jones, 8 Peters, 12. 

Scott 7. Lloyd, 12 Peters, 145. 
Henderson v. Anderson, 3 How., 73. 
Smyth o. Strader, 4 How., 404, 
Saltmarsh o. Tuthill, 13 How., 229. 
Sweeney ». Easter, | Wall, 166. 
Davis v. Brown, 94 U. S., 423. 


4th. It has also been settled in this Court that a continued 
recognition of a debtor's liability and his agreement to dis- 
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charge it, after he has full knowledge of all the facts in 
relation to the matter estops himself from pleading a want 
of consideration or setting up fraud as a defence to an 


action on the promise. 
Fitzpatrick ». Flanigan, 106 U. S., 648. 
S. P. MeCrary 7. Parsons, 31 Kas., 447. 
Stebbins » Crawford Co., 92 Pa. St., 289. 
Davis 7. Gray, 17 Ohio St., 330. 
Negley +. Lindsay, 67 Pa, St., 217. 


A negotiable note or bill of exchange is an extinguish- 
ment of a simple contract debt, the maker being liable to 
\ pay the money tO a third person. 


9 Bac. Abr... Debt. G. 290. 
ie Ab. Vi... }). Y%S1. note. 
Kearslake ». Morgan. 5 D. & E.. 513. 


A negotiable bill or note imports a consideration and 
neither the pavee nor holder is required tO prove any. 


Mandville 7». Welch, 5 Wheat., 277. 
Powell ». Graves, 14 La. Ann., 860. 
Coburn ¢. Odell, 30 N. H., 540. 

' Bank ». Chambers, 11 Rich L., 657. 
Murray r, Claborn, 2 Bibb, SOU, 
Middlebury yr. Case, 6 Vt., 165. 

Camp ¢. Tompkins, 9 Conn., 545. 
Schoonmaker 7. Roosa, 17 Johns., 301. 
Feagon ». Cureton, 19 Ga., 404. 
Stacker ». Hewitt, 2 Ill., 207. 


‘ 


[f Embrey had paid the money instead of giving his notes, 
could he have recovered it back? Then having given his 
notes is payment by anticipation. Embrey was not bound 
in law to give his notes, but since he choose to give his 
notes, there is good consideration for its payment. If Em- 
brey had paid the losses to the parties Moody and Jemison 
did it is clear he could not have recovered it. It is in 
effect the same with a note. There is money paid on Em- 
brey’s account, and that is ample consideration for the bill. 


Oulds v. Harrison, per Parke, B., 10 Exchq., 577. 
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The notes, as between the original parties, are evidence of 
money lent. 


Clark v. Martin, Ld. Raym., 755. 

Grant ». Vaughan, 3 Burr, 1525, per Lord Mans- 
field. 

Morgan vr. Jones, 1 C. & J., 167. 

Smith v. Kendall, 6 T. R., 123. 

Byles on Bills [424]. 


and of an account stated when they fall due. 
Wheatley ». Williams, 1 M. & W., 539. 
Irving >. Veitch, 3 M. & W., 90. 
Byles on Bills {424}. 
The endorsement by Moody and Jemison is prima facie 


evidence of money lent by the indorsee to the indorsers 
and 


Kessebower v. Tims, Bagley, 6 Ed., 357-359, 
of an account stated. 


Burmester 7. Hogarth, 11 M. & W., 101. 
Fryer o. Roe, 12 C. b., 437. 


The original debt is confessed good by the accounting. 


Brinsley v. Partridge, Hob., 88. 


The stating of an account is in the nature of a new 
promise. 


Holmes v. D’Camp, 1 Jolns., 34. 


Embrey, in his special and amended plea of wager 
(Record, p.17), and in his testimony ‘Record, p.27), proves 
that a demand existed between him and Moody and Jem- 
ison respecting which the account was stated. 

Lubbock , Tribe, 3 M. NX W.. 607. 
Tucker vr. Barrow, 7 B. & C., 623. 
Whitehead 7. Howard, 5 Moore, 105. 
Green 7. Daires, 14 B. & C., 235. 
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That a balance was then struck and agreed upon. 


Trueman v. Hurst, 1 T. R., 42. 
Prouting >. Hammond, 8 Taunt., 688. 


And he expressly (by the execution of his four promis- 
sory notes), admitted that the amount specified in said 
four promissory notes was then due from him as a debt. 


Ashby ». Ashby, 3 M. & r.. 1806. 


The accounting took place long prior to the commence- 
ment of this action. 
Spencer +. Parry, 3 A. & E., 331. 
Allen 7. Cook, 2 Dowl., 546. 


The promissory notes are evidence of an account stated. 


Burmeister ». Hogarth, 11 M. & W., 97. 
esenmaver 7. Adcock, 16 M. & W., 449. 
Curtis 7. Rickards, 1 Seott N. R., 155. 
Chitty Contracts, 8th Ed., pp. 562, 567. 
Hughes rv. Thorpe, 5 M. & W., 656. 
Bernanacioni 7. Anderson, Moo. & M., 183. 
Gould ¢. Coombes, gt Bus 5433. 

Payne v. Jenkins, 4 C. & P., 324. 

Brick 7. Hurst, L. R. 1 C. P., 297. 


And after giving the promissory notes set forth in the 
declaration Embrey can not go into evidence to impeach the 


charges in the first account, which has been settled. 


Knox *. Whalley, 1 Esp., 159. 


Laycock v. Pickles. 4 B. X 5. 506. 
Milward +. Ingram. 2 Mod.,. 44. 


Everthing disaffirming a contract and showing it to be 
void may be given in evidence under the plea of nil debet 


or the general issue. 
Craig ». Missouri, 4 Peters, 410. 
Mason ?. Eldred, 6 W all. 231. 
County v. Clews, 21 Wall., 317. 


iil 


W here nil debet is pleaded it is not error to strike out 
notice of special matter to be given in evidence, where the 
same is admissible under that plea. 

U.S. c. Stone, 106 U. S., 525. 

Issue being joined on the plea of nil debet the defence 
of wager was made, see testimony of Embry. Record, Bill of 
Exceptions (5) page 27, The judgment will not be disturbed 
after verdict. 


The only statute in Virginia as to wagers, enacted in 
1849, is the following, ‘‘ Gaming contracts void”? : 


Every contract, conveyance or assurance, of which the 
consideration, or any part thereof, is money, property or 
other thing won, or bet, at any game, sport, pastime or 
wager, or money lent or advanced at the time of any gam- 
ing, betting or wagering, to be used in being so bet or 
wagered (when the person lending or advancing it knows 
that it is to be so used), shall be void.’ 


This statute is a penal statute, and must be strictly con- 
strued. It must be limited in its application to the object 
the Legislature had in view, and can not be extended to 
matters that did not exist when the statute was made. 
Penal statutes can not be enlarged by intendment, and 
acts not expressly forbidden by them cannot be reached 
merely because they resemble the offenses provided against, 
or are equally, or in the same way demoralizing or in- 
jurious. They cannot be made to embrace any thing which 
was not within the intent of the Legislature. 


(A similar case.) Shaw ». Clark, 49 Mich., 384. 
U.S. o. Clayton, 2 Dill., 225. 
Griffith ». Sears, 112 Pa. St., 523. 
U.S. o Morris, 14 Pet., 464. 
McCormick 2. Nichols, 19 Il. App., 334, 
U.S. ov. Wiltberger, 5 Wheat., 76. 
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Reed v. Davis, 8 Pick, 515. 
U.S. ». Sheldon, 2 Wheat, 119. 

Sprague o. Birdsall, 2 Cowen, 419. 

Ferret ». Atwill, 1 Blatchf., 151. 

Jenkinson +. Thomas, 4 T. R., 666. 

Kletcher 7. Lord Sondes, 3 Bing, 580. 

Rex v. Handy, 6 T. R., 288: 

Rex o Hymon, 7 T. R., 536. 

Walwin v. Smith, 1 Salk., 177. 

U.S. o. Ragsdale, Hemp., 497 

Dwarris on Stat., 642. 

Sedewick. Const. Law, 324, 326-334, 391, 392. 


Though an illegal contract will not be enforced by 
Courts, yet it is the doctrine of this Court that where 
such a contract has been executed by the parties them- 
selves, and the illegal object been accomplished, the money 
or thing which was the price of it may be a legal con- 
sideration between the parties for a promise express or 
implied, and that the Court will not unravel the transac- 
tion to discover its origin. 

Bank v. Bank, 16 Wall., 483. 
Brooks 7. Martin, 2 Wall, 70 
R 


Cook 7. Sherman, 20 Fed. R.. 167. 


The transaction alleged to be illegal is completed and 
closed, and will not be in any manner affected by what 
the Court is asked to do between the parties. 

Sharp 7. Taylor, 2 Ph. Ch. R. 801. 
McBlair ov. Gibbes, 17 How., 232. 
Brooks v. Martin, 2 Wall., 80 and 81. 


The promise of Embry as evidenced by his notes was a 
new contract, not affected by the illegality of the original 


transaction. 
Tenant v. Elliott. 1 B. & P.,. 3. 
Farmer 7. Russell, 1 B. & P.. 296. 
Faikney v7. Renolds, 4 Burr., 20, 69. 
Petrie v. Hannay, 3 T. R., 418. 
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Thompson v. Thompson, 7 Vesey, 473. 
Approved in Armstrong ¢. Toler, 11 Wheat., 258. 
McBlair x. Gibbes, 17 How., 232. 

Brooks >. Martin, 2 Wall.. 70. 

Bank v. Bank, 16 Wall., 483. 

Cook ». Sherman, 20 Fed. R., 167. 


In Kimbro 7. Bullitt, 22 How., 269, this Court say : “It 
is not perceived how their right to recover the amount can 
be affected by the fact that one of the drawers applied the 
money to an unlawful purpose.”” But the illegal act, if 
any in this case, was performed by Embry and not by 
Jemison. Suppose Embry had borrowed the money 
from Jemison personally and given his notes therefor, it 
surely could defeat the right of the lender to recover on 
the contract. 

Regarding this point as too clear to be the subject of 
dis} ute, we forbear to pursne the disenssion. 


Kimbro ». Bullitt. 22 How.. 269. 


It has been decided by this Court that. ‘* where several 
persons enter into an illegal contract for their own benefit, 
and the illegal contract has been consummated, and the 
proceeds of the enterprise have been actually received and 
carried to the credit of one such parties, so that he can 
maintain an action therefor without requiring the aid of the 
illegal transaction to establish his case, he may be entitled 
to relief.’ 

Brooks ¢. Martin, 2 Wall., 70. 
' 


Planters’ Bank v. Union Bank, 16 Wall., 483. 


The rule upon this subject is accurately stated in the last 
named case, as follows: ** But when the illegal transaction 
has been consummated : when no Court has been called 
upon to give aid toit: when the proceeds of the sale have 
been actually received, and received in that which the law 
recognizes as having had value; and when they have been 
varried to the credit of the plaintiff. the case is different. 
The Court is there not asked to enforce an illegal contract. 
The plaintiffs do not require the aid of any illegal transaction 
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tu establish their case: It is enough that the defendants 
have in hand a thing of value that belongs to them.”’ 

According to this rule, the question in such cases must al- 
ways be, can the plaintiff maintain his action without en- 
forcing the illegal contract or, in other words, has hea 
‘ause of .action independent of the illegal contract. If it 
appears that the defendants in a given case have received 
money or property from the complainants, and which be- 
longs to the latter, the same may be recovered without any 
inquiry into the nature of the contract under which such 
money or property was acquired. The distinction is be- 
tween enforcing an illegal contract and asserting title to 
money and property which has arisen from it. 

Applying this rule, THE DEMURRER TO THE PLEA OF 
WAGER WAS PROPERLY SUSTAINED, 


Oulds ». Harrison, 10 Exch., 572. 

Jessop o. Lutwyche, 10 Exch., 614. 
Knight ». Cambers, 15 C. B., 562. | 
Rosewarne ‘ap Billing, 15 c. B. N. 3. 316. 
Pidgeon ». Burslem, 3 Exch., 465. 
Alcinbrook v. Hall, 2 Wilson, 309. 

Smith ». Lindo, 5 C. B. N. 38S., 587. 


Irwin vo. Williar, 110 U. S., 499, and cases there cited 
are not applicable to this case, for the following reasons: 
In that case an action was brought to recover a balance due 
ona contract for the purchase and sale of grain. There is 
no such issue in this case. This is an action to recover on 
four promissory notes, on an account stated and agreed to 
by the plaintiff in error, and is brought against him by a 
bona fide holder of the four notes described in the declara- 
tion. The notes import value received and engagement to 
pay the amounts on certain specified terms. 


Byles on Bills, p. 195 [* 96] 5th Am. Ed. 
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Courts of error do not sit to decide moot questions, but 
to redress real grievances. Therefore, no judgment will be 
reversed if the case was fairly presented to the jury and 
especially if their verdict was obviously correct. A good 
verdict cures all errors in the intermediate steps by which 
it was reached. If this Court sees that justice has been 
done between the parties, it will not set aside the verdict 
nor enter into a discussion of the questionsof law. Where 
the Court can see from the whole record that substantial 
justice has been done, and that another trial will produce 
the same result, or will inevitably produce the same result, 
it will not disturb the verdict. 

The record, page 24, shows that the jury having heard 
the evidence given by Embry and the arguments of his 
counsel, found for the plaintiff. 

The very facts which Embry attempted to set up in his 
special plea of wager and which pleas were rightfully 
stricken out by the Court below, were given in evidence to 
the jury and while the evidence given by Embry was his 
version of the matter he had all the benefit he could have 
obtained had his plea of wager been sustained. The jury 
after hearing his testimony (record p. 27) found against 
him. If there is any errorit is against the respondent allow- 
ing such evidence to go to a jury in a case of this kind— 
upon the authorities hereinbefore cited. 


yee Appendir, rp. 32, 33, 34. 


Bill of Exceptions Nos. 2 and 4, 


relating to the Plea of the Statute of Limitations. This 
bill shows (R. 25) that the plaintiff in error filed his plea 
of the Statute of Limitations (see Plea Record, 13). To 
this plea the defendant in error filed a special replication 
(Record 15), to which plaintiff in error filed his rejoinder 
(Record, pages 15 and 16). The defendant in error moved 
to reject this rejoinder, and the bill of exceptions (R. 25) 
shows that after full argument on the pleas, the Court 
below, in accordance with the decision in the case of Fick- 


lin ». Carrington, 31 Grattan, and § 20, ch. 146, of the 
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Code of Virginia, 1873, page 1002, rejected said rejoin- 
der. The opinion of the Court is on pages 16 and 17 
Record. Section 20, page 1002 ef the Code of Virginia, 
1873, is as follows: 

‘Saving to plaintiff, where suing was prevented by 
defendant. ' 

‘‘Where any such right as is mentioned in this chapter 
shall accrue against a person who had before resided in 
this State, if such person shall, by departing without 
the same, or by absconding or concealing himself, or by 
any other indirect ways or means, obstruct the prosecu- 
tion of such right, the time that such obstruction may 


have continued shall not be computed as any part of - 


the time within which the said right might or ought to 
have been prosecuted. But this section shall not avail 
against any other person than him so obstructed, not- 
withstanding another might have been jointly sued with 
him if there had been no such obstruction. And upona 
contract which was made and was to be performed in an- 
other State or country bya person who then resided 
therein, no action shall be maintained after the right of 
action thereon is barred by the laws of such State or coun- 
try.”’ 

The construction given by the courts of a State to a Stat- 
ute of that State is received as true; and enforced in all 
Federal Courts unless it conflicts with the Constitution or 
Laws of the U.S. 


Leflingwell o. Warren, 2 Black, 599. 
State Statutes of Limitation, no rule being given by Con- 


gress, from the rule of decision in United States Courts 
and the like effect there given as in the State Courts. 


McCluny ». Silliman, 3 Pet., 270. 
Ross ~. Duval, 13 Pet., 45. 
Harpending v. Church, 16 Peters, 455. 
Moores ». Bank, 104 U.S., 625. 
Henderson v. Guflfin, 5 Pet., 151. 
Leflingwell ». Warren, 2 Black, 599. 
Goldenberg v. Murphy, 108 U. 8., 162. 


-_—* 


The State Statute of Limitations govern in common law 
cases in the Federal Courts unless Congress has provided 
otherwise. 


U. S. Rev. Stats.. § 721. 


In Ficklin vr. Carrington, 31 Gratt., p. 224 to 227. The 
Court of Appeals of Virginia passed on precisely the same 
plea of the Statute of Limitations as set up by the plain- 
tiff in error in this case, and the opinion in that case de- 
livered by Christian, Judge, is decisive in this case. 


The following extract is the construction by the highest 
Court in the State of Virginia on the plea of limitations, 
and is from the opinion of Christian, J., in the case of Fick- 
lin against Carrington, on which the Court below rejected 
Embry’s plea of limitations, commencing on page 224 of the 
sist Grattan : 

‘The replication by the plaintiffto the plea of the statute 
of limitations intended manifestly, to affirm that the mere 
removal of the defendant beyond the limits of the State 
was an obstruction in itself to the prosecution of the plain- 
tiff’s suit, and that in such ease the statute of limitations 
would cease to be a bar to the plaintiff's action. 

‘* The rejoinder to this replication, which was permitted 
to be filed by the Court, affirmed the proposition that the 
mere removal of the defendant beyond the limits of the 
State did not of itself obstruct the prosecution of the plain- 
tiff's suit; but it was necessary to show, on the part of the 
plaintiff, that he was in fact obstructed in consequence of 
such removal ; so that, under these pleadings, the question 
we have to determine is, whether the removal of a defend- 
ant who has been a resident of the State beyond the limits 
of the State is sufficient of itself, under the statute, to be 
relied on as an obstruction to the prosecution of the plain- 
tiffs suit, or whether it is necessary for the plaintiff to 
show that he was in fact obstructed by or in consequence 
of such removal.”’ 

The solution of this question depends upon the true 
construction to be given to the statute law on this subject. 
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The first act on this subject is found in 1 Rev. Code, 1819, 
p. 491, §14. It provides that, ‘* If any defendant shall ab- 
scond or conceal himself, or by removal out of the country 
or the county where he resides when the cause of action 
accrued, or by any other indirect ways or means defeat or 
obstruct the plaintiff, then the defendant shall not be ad- 
mitted to plead the statute of limitations.’’ 

This statute, based upon the English Statute of 4 Anne 
(see 3 Hen. Stats. at Large, 383-4), which provided that if 
at the time the cause of action accrued, the person‘ liable 
to it was beyond seas, the plaintiff might bring his action 
within the usual period of limitations after his return. 

The next act on the subject was in 1826, and was as fol- 
lows: ‘“*If any defendant in any of the aforesaid actions 
shall abscond or conceal himself, or remove from this com- 
monwealth, or by any other indirect ways or means defeat 
or obstruct any person,”’ &c., &c., 

Under the revisal of 1849 the following section, which 
changes the phraseology and the structure of the sentences 
contained in the former act without changing their mean- 
ing, is as follows: : 

‘* Where any such right as is mentioned in this chapter 
shall accrue against a person who had before resided in 
this State, if such person shall, by departing without the 
same, or by absconding or concealing himself, or by anv 
other indirect ways or means obstruct the prosecution of 
such right, the time that such obstruction may have con- 
tinued shall not be computed as any part of the time with- 
in which the said right might or ought to have been prose- 
ecuted.”’ 

‘ We think it is plain that the change here made, which 
is simply placing the preposition ‘‘by’’ before the word 
removing or ‘‘departing’’ from the state does not alter 
the meaning of the statute. It means the same thing to 
declare that ‘if he remove”’ from the State, or by other 
indirect means he obstruct the prosecution of the suit, as 
to say ‘Sif, by removal or departing from the State, or 
other indirect means, he obstruct’’ the prosecution of the 
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suit, etc. The use of either phrase means in effect the 
same thing. 


Rep. of Rev., 746 and note. 
Wilkinson & Co. ». Holloway, 7 Leigh., 277. 
Markle’s Adm’r. 7. Burch’s Adm’r, 11 Gratt., 26. 


‘* We think it is plain, looking to all the statutes above 
referred to, and noticing the modification in the structure 
of the sections without changing its meaning, that it was 
the purpose of the legislature to declare that where a party 
having been a resident of this State has gone beyond its 
limits, that such departing from the State, should be of 
itself, be considered, during the period of such absence, an 
obstruction of the plaintiff's right to proscute his suit, and 
should not be counted in the period of the Statute of 
Limitations. , 

‘* The Court is, therefore, of opinion that upon the plea 
of the Statute of Limitations, as well as the plea of non as- 
sumpsil, the judgment ought to have been for the plaintiff 
hbelow.”’ 

And this is the constructio . placed upon similar statutes 
in other states and by this Court. Itapplies when the party 
is without the limits of jurisdiction of the state where the 
action is brought. 


Murray ». Baker, 3 Wheat, 341. 
Bank ov. Dyer, 14 Peters, 141. 

Brent 7. Tasker, 1 H. & MecH., 89. 
Pancoast ». Addison, 1 H. & D., 350. 
Forbes v. Foot, 2 MeCord, 331. 
Denham v. Holeman, 26 Ga., 182. 
White 2. Bailey, 3 Mass., 271. 

Byrne ». Crowninshield, 1 Pick., 263. 
Galusha v. Cobliegh, 13 N. H., 79. 


The plaintiff in error filed a similar plea (Record p. 15), 
which is in almost the identical words as this. The rejoin- 
der was rejected (See Record P. 15), and the decision of 
the Court thereon became res judicata. No exception 

fas taken to this ruling of the Court, and having 
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been once adjudicated (see Record p. 15), that part of 
the case was finally settled. 


All motions affecting the substantial rights of parties are 
appealable, and, therefore, final, unless reversed or modified 
by an appellate tribunal, and are placed upon the same 
basis as any final judgment. Whenever a motion admits 
of ‘‘grave discussion and deliberation,and are made part of 
the record in a cause and subject to review in another 
court,’’ the decision by a court upon such motton Is gener- 
ally regarded as a final judgment or adjudication, and the 
the rule of res judicata applies. 

Dwicht 7. St. John, 25 N. Y., 208., 
Grier vo. Jones, 54 Ga., 14. 

Pierce v. Kneeland, 9 Wis., 23. 
Corwith vo. Bank, 11 Wis., 480. 
Langdon v. Raiford, 20 Ala., 532. 
Gavin o. Graydon, 41 Ind., 559. 
Hoffman v. Livingston, 1 Johns. Ch., 211. 
People v. Center, 61 Cal., 191. 

Spitley v. Frost, 15 F. R., 299. 
Gregory v. Haynes, 21 Cal., 443. 

Hill ». Hoover, 9 Wis., 15. 

Sanderson v0. Daily, 83 N. C., 67. 
Rogers v. Hoenig, 46 Wis., 361. 

Bank ». Upham, 14 Wis., 596. 
Cothren ». Connaughton, 24 Wis., 134. 
Kabe ov. Eagle, 25 Wis., 108. 
McCullough ». Clark., 41 Cal., 298. 
Davis v. Cottle, 3 T. R., 405. 

Mitchell o. Allen, 12 Wend., 290. 
Dodd v. Astor, 2 Barb. Ch., 395. 
Greathead v. Bromley, 7 T. R., 456. 
Benjamin v. Wilson, 6 L. C. Jur., 246. 
Smith v Coe, 1 Swee, 385. 

Noble. v. Cope, 50 Pa. St., 17. 
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Commissioners ». McIntosh, 30 Kans., 234. 
Austin +. Walker, 61 Iowa., 158. 
Sanderson +. Murray, 83 N. C., 67. 
Murrill 7. Murrill, 84 N. C., 182. 
Tranenthal’s Appeal, 100 Pa. St., 230. 


If we should be in error in regard to this matter being 
res judicata, then we claim that the plaintiff in error, 
Embrey, pleads the very fact which, under the Law of the 
State of Virginia and the decision in Ficklin, Exr., 7. Car- 
rington, 31 Gratt., 219, above quoted, takes the ease as to 
him out of the Statute of Limitations, and there was no 
error in rejecting his first plea and rejoinder and no error 
in refusing to allow him to file the same plea of Limitations 
after it had been once adjudicated by the Court below. 
The plaintiff in error not having obtained leave at the time 
his plea of the Statute of Limitations was rejected, to file 
another plea of Limitations it was a matter that was pure- 
ly discretionary with the court below as to permitting him 
to file a second plea of the same kind. Matters in the dis- 
cretion of the court below are not appealablé. 


Leave to file aplea of the Statute of Limitations applied 
for ont of time will be refused. 
Loving v. Fairchild, 1 McLean, 333. 


New pleas should be allowed only where a good reason is 
shown for it. 
Childs 7. Lenig, 1 Wall. Jr., 305. 


The appellant, Embry, though he may have been a citi- 
zen of Louisiana, was found and served in the Eastern 
District of Virginia, and that gave the U. 8. Cirenit Court 
for that district jurisdiction of the case, the requisite 
amount involved being sufficient. The jurisdiction being de- 
pendent on citizenship as long as Embry was not a resident 
of New York, the same State as the plaintiff below, or his 
assignors, but of another State, it matters not what State 
he is a citizen of so that he was served or found in the 
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district where suit is brought. If he was not a citizen of 
Virginia the statute of that state is of no benefit to him. 
That a non-resident cannot avail himself of the benefit of 
the statutes of another state than the one he is a citizen of 
has been frequently decided—Had Embrey returned to 
New York the place of the contract, Instead of Virginia 
where he was found he could not have plead the act of 
limitations as a bar, his absence from the state would have 
defeated such a plea. 


Jones 7. Andrews, 10 Wall.. 327. 
MecMicken v. Webb, 11 Pet., 25. 
Ober +. Gallagher, 98 U. S., 199. 
Toland +, Sprague, 12 Pet., 300. 
S0swell ~. Otis, 9 How.. B36. 

Levy vo. Fitzpatrick, 15 Peters, 157. 
Kendall v. U. S., 12 Pet., 524. 
Harris >. Hardeman, 14 How., 834 


Bill of Exceptions No. 3 


relate to an order made for the production of all the 
books, records, NC... of the firm of Moody and Jemison 
showing all their business transactions from the organiza- 
tion to the dissolution of said firm—the list of books called 
for is on puoes 92-93 of Record. 

Section 724 Revised Statutes of the United 
States provides: On the trial of actions at law the Court 
may, on motion and due notice thereof, require the parties 
to produce books and writings in their possession or power 
which contains evidence pertinent to the issue in cases and 
under circumstances where they might he compelled to 
produce the same by the ordinary rules of proceeding in 
chancery. The Court below vacated the order on the 
grounds stated in this bill of exceptions. The matter is 
one in the discretion of the Court. 


Bank ov. Bank, 3 Cliff., 201. 


The Court mast be satisfied that the documents 
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contain Hvidence Pertinent to the issue. This is a 
matter that is purely discretionary with the Court, from 
which no appeal lies to this Court. A writ of error will 
not lie to an order setting aside a writ previously granted. 

Smith +. Trabue, 9 Peters, 4. 

Gregg vo. Forsyth, 2 Wall. 56. 

Barton o. Forsyth, 5 Wall. 190. 


If the position we take in regard to the plea of wager is 
correct these documents could not contain any evidence 
pertinent tothe issue. There was no issue which necessi- 
tated any such evidence. If we are wrong in this position 


then we claim that the application was insufficient. 


The applicant must show that the books exist, are in 
control of the other party; that they are pertinent to the 
issue, and that the case is such that a Court of Equity 
would compel its discovery. 


Iasigi ». Brown, 1 Curt. C. C., 401. 


A prima facie case of of the existence of the books and 
their materiality must be made out, before the Court will 
pas an order nisi. 


lasigi 7. Brown, 1. Curtis C. C., 401. 


The application must point lo the places where the in- 
formation sought for exists, or describe the entries, other 
than by merely stating their supposed effect as evidence. 
It must also show the EL pe die CY OT necessity for resort- 
ing fo this mode of pre of. if it is deficient in these par- 
ticulars the inspection will be denied. 


Iron Co. ». Loan Co., 55 How. Pr.. 351. 


It must slate definitely what it is the petitioner seeks to 
discover, so that the Court may see that it is material to 
the case. 

People ». Rector, 6 Abb. Pins 9. 
Walker v. Bank, 19 Abb. Pr., 111. 


ble: ance i. 
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[It must show the entries affecting or throwing some 
light on the matters in controversy, exist, or at least 
enough to call on the adverse party to show whether they 
do or donot exist. It must show that such entries are 
material, and it must stale facts from which the Court 
can see that they are material, in addition to stating other 
matters prescribed by the Court rules regulating such ap- 
plication. 


Cassard ». Hinman. 6 Duer.. 695. 


The entries, of which a discovery is sought must be de- 
scribed with sufficient certainty, to enable the adverse party 
to ascertain whether they exist and are in his possession. 


People ». Rector, 6 Abb. Pr.. 9.- 


So an application will not be granted, where it prays for 
a discovery generally, of all the books, papers and corre- 
spondence of the adverse party, containing entries made 
during a period of several years, relating to purchases of a 
specified commodity. 


Cassard +. Hinman, 6 Duer., 695. 


The application and order were too vague and do not 
show that Jemison had the books or that they were per- 
tinent to the issue. 

Practical certainty 1s required in the description of the 
books and papers which are to be produced, asin the case 
ofa subpoena duces tecum., 


Olney v. Hatecliff, 37 Hun, 2886. 
In every case the party claiming must give evidence of 


the relevancy of the documents and of the opposite party 
having possession of them. 


3ass ». Steele. 3 Wash. C. C., 381. 
Triplett ». Bank, 3 Cranch C. C., 646. 
Jacques v. Collins, 21 Blatchf., 23. 
lasigi ». Brown, 1 Curt., 401. 
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To the party required to produce the books or writings 
notice must be given. 
May ’. Carberry, 2 Cranch, 336. 
Thompson r. Selden. 20 How... 195. 
Buss 7. Steele. 3 Wash. C. C.. 381. 


And it must contain information that a motion will be 
made for a non-snit, or for judgment by default. 


Bas 7. Steele. 3 Wash. C. C., 381. 


In Cassard vr. Hinman, page 695, in 6 Duer, the Court 
Say 

‘‘ Tt is impossible for the Court to perceive from any 
thing stated in the petition, in what respect the discovery 
asked for can be material to the defence in this action. It 
proposes a roving investigation into all the books, papers 
and correspondence of the plaintiff during it period of 
some eight or nine months, relating to, or in which are 
contained entries in respect to pork contracts entered 
into by him during that period, not with the defendant, 
but with all or any persons whatever; and it is not even in- 
timated that such ciscovery, if allowed, would disclose a 
single gaming or illegal contract. It asks also for the cor- 
respondence between the plaintiff and Nathan, the mutual 
agent of the plaintiff and defendant in effecting the con. 
tracts in controversory in these suits, without giving the dates 
of the letters, or suggesting a single fact. which the de- 
fendant is informed or believes such correspondence will 
disclose. 

‘* There is nothing asked for by way of discovery in this 
petition, which cannot, if competent to be proved at all, 
be as well proved by the examination of the plaintiff him- 
self, or of Nathan, or other witnesses. 

‘The allegation that these books, papers, documents, 
and letters ‘ relate to the merits of the actions’ is wholly 
insufficient. The petition must show in what respect they 
relate to the merits, that the Court may judge on that sub 
ject for itself. 

‘*There is no adjudged case upon which this motion can 
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be sustained, and none that I have met with in which such | 

a sweeping, roving search has been asked for at the hands 

of the court. | 
Stalker 7. Gaunt, 12 Leg. Obs., 132. + 
Davis 7. Dunham. 13 Pr. R.. 425. 


Com. Bk. Alb. ¢. Dunham, id. 541, 
Hoyt ». Am. Exch. Bk., 1 Duer, 652.”’ - 


This order was one in the discretion of the Court. It 
was to be satisfied of the pel tinency of the evidence,the Court 
was to be satisfied that the books were in Jemison’s pos- 
session. Could any matter be more discretionary than an 
order of this kind ? The Court finds that said order ‘* was 
improvidently issued, that the books called for were not 
in the plaintiffs possession, that the matter sought to be 
proved was not pertinent fo the issue,’ This being one 
of the discretionary powers of the Court below, error is 
not assignable therefor, and this Court will not disturb the 
ruling of the trial court on matters that are discretionary. 


Hall ». Weare, 92 U. S., 728. a 
Wright ~. Hollingsworth, 1 Pet., 165. 

Chuac ». Reniecker, 11 Wheat., 280. 

U. S. » Buford, 3 Peters, 12. 

Sims v. Handly, 6 How., 1. 

Parsons v. Bedford, 3 Peters, 433. 

Mandeville ~. Wilson, 5 Cranch, 15. 

Breedlove ?. Nicolet, 7 Peters, 413. 

Welch 7. Mandeville, 7 Cranch, 152. 

U. 8S. v7. Evans, 5 Cranch, 280. 


5 Bill of Exceptions. 


This relates to an instruction asked for by plaintiff in 
error and which the Court below correctly refused to give. 
If our position in regard to the plea of wager is sustained by 
this Court. The authorities cited herein to the first Bill 
of Exceptions apply tothis instruction with equal force, 
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and there was no error in refusing this instruction. The 
presumption is that the Court below correctly charged the 
jury. This Court cannotsay from the inspection of the 
record whether the charge of the Court in general terms 
covered this matter or not. The presumption isin favor of 
the Court charging the jury correctly on the law and the 
evidence. The jury had Embry’s testimony before them. 
They found a general verdict against him. The error,if any, 
consisted in allowing Embry to give such testimony as this 
bill of exceptions.shows was permitted to go to the jury. 
The only issue to be tried was whether Embry owed Jemi- 
son the amount claimed in the declaration and the jury 
found that he did. 

The demurrer to Embry’s special plea of wager naving 
been sustained by the Court below, left but one issue in 
the ease, that of Wil Debef, as Embry in his special plea 
of wager, (Record p. 17,) and in his evidence, (Record page 
27,) stated that he voluntarily executed the four promissory 
notes sned on, in settlement of and to adjust the losses 
sustained by Moody and Jemison in the business trans- 
acted by them for him. he admitted the cause of action 
against him and there was no real issue to try. He did not 
plead fraud, mistake, or deny the execution of the notes as 
alleged in the declaration, nor did he claim to have paid 
them—there was then under the principles established by 
the cases cited to the first Bill of Exceptions in this brief, 
nothing upon which to base any such instruction, The 
testimony given by Embry was clearly irrevelant and inad- 
missible and while it went to the jury for what it was 
worth and was argued to the jury by his counsel, the ver- 
dict of the jury settled all questions relating to the contract 
and there was no error in refusing the charge which is 
made the subject of this bill of exceptions—there being no 
such issue in the case. 


It does not appear that the Court below, in its own lan- 
guage, did not charge the jury in regard to the matters tes- 
tified to by Embry. The Court was not bound to charge the 
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jury in the exact language used by Embry’s counsel. The 
presumption is that the charge to the jury covered all the 
facts in the case, and until it is shown that Embry was iIn- 


jured by the charge given to the jury, we submit there is 
nothing in this exception to warrant the Courtin disturb- 
ing the verdict. 

Kmbrevy’s defence is that he intended to gamble in futures, 


and although the money was advanced, as shown by the 
notes, for his benefit, after the closing and settling up of 

his business with the firm and there was an account stated 

between them and there was a balance due them which he 

promised in writing to pay, vet his new promise was a 

lie; he did not intend to pay them; they ** were mere mem- 
orandums which promised nothing, which gave no rights 

bo the puvee ana were to all intents and purposes, vain, 

futile and of no force or effeet whatever. It is not neces 

sary to cite authority to show that the evidence was inad- 

missible for such a purpose.” Opinion of this Court in 

Burns 7, Scott, 117 U. 8S., 585-6. 

The bill of exe ptions does not purport to set out all the a 


evidence, onli lhat introduced before the Jury. From the 
record it Is apparent that other proceedings were had before 
the jury was sworn, and after the verdict and unless the 
evidence is set out, this Court will not reverse for instruc- 
tions given or not given. 


Wiggins ~. Burnham, 10 Wall. 129. 


6th Bill of Exceptions 


relates to the refusal of the Court below to grant a new 
trial and overruling the motion in arrest of jndgment. 
This Bill of exceptions should not have been allowed by — 
the Court below, it was taken after the verdict had been 
rendered. 
Bills are restricted to matters of exception taking pend- 


a 


ing the trial, and ascertained before the verdict. 
Walton 7. U.S., 9 Wheat, 651. 
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Brown ¢. Clark, 4 How.,. 415. 
Turner r. Yates, 16 How.. 29. 

The verdict was rendered October 8th, and this bill of 
exceptions was not filed until Oct. 23, it is not properly 
before this Court. 

Phelps ¢. Mayer, 15 How., 160. 


To make an exception available if must appear that the 
ruling affected the decision 
R. R. Co.e . Smith, 21 Wall. 255. 


There is no distinction between a motion for a new 
trial and onein arrest of judgment. The effect is the same, 
and cannot be reviewed on a writof error. 


hn. R. Co. ov. Hart. 114 U. 8S. 6&4. 


The well settled rule of this Court is that no exception 
hes from a decision of the Court below granting or refusing 
a new trial, the motion is made to the sound discretion of 
the Court, and matters in the discretion of the Court be- 
low, such as amendments, matters of practice, &c., afford 
no ground fora bill of exceptions, nor is it assignable as 


error. 


Mandeville r. Wilson, 5 Cranch, 15. 
Ins. Co. o. Hodgson, 6 Cranch, 206. 
Walden -¢. Craig, 9 Wheat., 576. 
Wright ¢. Hollingsworth, 1 Pet., 165. 
U.S. rv. Buford, 3 Pet., 12. 

Pickett ». Legerwood, 7 Pet. ch., 144. 
Breedlove vr. Nicolet, 7 Pet.. 413. 
Toland ?. Sprague, 12 Pet.. 300. 
Matthewson 7. Grant, 2 How., 262. 
Sims 7. Hundley, 6 How., 1. 

Barrow ». Hill, 138 How., 54. 

Day vc. Woodworth, 13 How., 363. 
Slicer >. Bank, 16 How., 571. 

Doswell 7. De La Lanza, 20 How., 29. 
Thompson yr. Seldon, 20 How., LOD. 


Spencer 0. Lapsley, 2) How.. IGA. 
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Schuchardt 7. Allen, 1 Wall., 359. 
Freeborn 7. Smith, 2 Wall., 160. 
City r, Babeock. 8B Wall., 240. 
Cheang Kee r. United States, 3 Wall., 320. 
Deery +. Cray, 5 Wall., 795. 

Sheets +. Seldon, 7 Wall., 416. 
Avendano ». Gay, 8 Wall., 376. 

Ins. Co. 7. Weide, 9 Wall., 677. 

The Quickstep, 9 Wall., 665. 
Wiggins 7. Burnham, 10 Wall., 129. 
Cooke ap Burnley, 1] Wall... 672. 
Henderson 7. Moore, 5 Cranch, 11. 
Ins. Co. ¢. Young, 5 Cranch, 187 
Hall » Weare, 92 U. S., 728. 
Railway.Co. 7. Heck, 102 U. 8., 120. 
Ins. Co. 0. Barton, i. Wall... 603. 
Chirac ~. Reinecker, J1 Wheat., 280 
Laber o. Cooper, 7 Wall., 565. 

Kerr ¢. Clampitt, 95 U. 8., 188. 
Pomeroy 7. Bank, 1 Wall., 592. 
Blunt 7. Smith, 7 Wheat., 248. 

Barr v. Gratz, 4 Wheat., 213. 
Sparrow ¢. Strong, 3 Wall., 97. 
grown v. Clark, 4 How., 4. 

U.S. « Hodge, 6 How., 279. 
Warner *. Norton, 20 How.. 448. 

LU. S. -. Evans, 5 Cranch, 280. 
Welch 7. Mandeville, 7 Cranch, 152. 
Parsons 7. Bedford, 3 Pet., 483. 


A writ of error does not bring up irregularities previous 
to the trial. They are waived by a trial on the merits. 


Evans v7. Gee. 11 Pet.. 80. 


This Court will not hear on writ of error matters prop- 
erly the subject of application for a new trial. 


Freeborn o. Smith, 2 Wall.. 160. 


Error without prejudice affords no ground for reversal. 


Sl 


W here there is any evidence to prove the issue, question is 
for the jury. 

Otis +. Watkins, 9 Cranch, 339. 

Schuchardt rv. Allens, 1 Wall, 359. 


[f there is evidence to support the judgment it will not 
be reversed because conflicting. 
R. R. Co. v. Towboat Co., 23 How., 20. 
Morewood r. Enequist, 23 How., 491. 
The Potomac. 2 Black. 581. 


Court will not examine evidence to ascertain whether 
jury was justified in finding as it has. 
Gregg 7. Morss, 14 Wall, 564. 
Express Co. ¢. Ware, 20 Wall., 543. 


There is no remedy in this Court for the mistake of a 
jury. 
Willis 2. Smith, 8 Wall., 27. 
Woodruff >. Hough, 91 U. S., 596. 


Right of the cause and matter in lawis with plaintiff 
below. .JJadgment must be affirmed. 


Stockton v. Bishop, 4 How., 155. 


Upon the law and the facts this Court is asked to affirm 
the judgment of the Court below with damages and costs. 


HENRY M. HERMAN, 
Counsel for E. 8. Jemison, 
Respondent. 


APPENDIX. 


[In Brown v. Speyers, 20 Grattan, 308, the Court of 


Appealsof Virginia, say : 


‘It isobjected, however, that the contract, which is the 
foundation of this action,is a mere wager and void as such, 
under the provisions of the Virginia Statutes. I cannot 
perceive the force of this objection. By the very terms of 
the arrangement, the defendant in error, in buying and 
selling the gold, conld sustain no loss, nor realize any 
profit from the transaction beyond his commission, to 
which he was entitled inany event. Whatever might hap- 
pen, no damage or benefit could accrue to him from the 
adventure. If any profit resulted from the speculation, 
it belonged to the plaintiff inerror. If any loss accrued,he 
was to bear it. And I have yet to see a case in which it 
has been held that a contract is a wager, by the terms of 
which the loss and profit were all on one side. 

Another point relied upon in the argument is, that no 
sales and purchases of gold were in fact made; 
and the subject matter of such pretended purchases and 
sales had, at the time, noexistence, actual or potential; and 
therefore, according to a well established principle of the 
law of sales, the contract in relation thereto was 
void in law. In support of this position several cases were 
cited, in which it has been held, that if goods are sold, to 
be delivered at a future day, and the vendor neither 
has the goods at the time, nor has entered into any prior 
contract to buy them, nor has any reasonable expectation 
of receiving them by consignment, but means to go into the 
market and buy the goods he has contracted to deliver, he 
cannot maintain an action on such contract. Whether this 
principle be sound or not, it is unnecessary now to decide. 
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It certainly has been repudiated by great judges, and is 
not regarded as law. according to the current of modern 
authorities. See 2 Parsons on Contricts, 543: Hibblewhite 
». MeMorine,,5 Exch. R., 462. 

This principle, however, can only apply to actions by the 
vendor against the vendee to recover damages for non-per- 
formance of the contract. It can have no application toa 
case in which an agency is established, and the agent is 
authorized to go into the market, purchase the goods, and 
sell them for the benefit of his principal. In snch ease, if 
the agent conforms to his instructions, and a loss is sus- 
tained from the transaction, it would seem to be too clear 
for argument, that the principal is bound to indemnify the 
agent forany loss he may sustain. As the agent Is not 
permitted to reap any of the profits of his agency he is en- 
titled to be compensated forall expenditures and damage 
arising in the course of his employment.’ 


In the same case the Court further Says: 


Independent of such considerations the Courts are 
very averse to holding contracts illegal upon grounds of 
public policy, unless the question is free from all doubt, 
In Hilton v. Eckersly, 6 Ellis and Black R., 47, the judges 
differed in opinion as to what publie policy really was in 
the case then before them. Lord Campbell said he entered 
upon such considerations with much reluctance and great 
apprehension. 

Bert, Ch. J., said he was not much disposed to yield to 
arguments of public policy; that the judges had gone 
much further than they were warranted in going on such 
questions; that they had taken on themselves, sometimes, 
to decide doubtful questions of policy; and they were 
always in danger of so doing, because courts of law look 
only at the particular case, and have not the means of 
bringing before them all those considerations which enter 
into the judgment of those who decide on questions of 
public policy. Judge Story has said that the Courts have 
never really defined it. That it varies with the habits 
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and fashions of the day; with the growth of commerce and 
the usages of trade. 

In the Licence Tax Cases, 5 Wall. U.S. R.. 462, Chief 
Justice Chase said: ‘* This Court can know nothing of 
public policy except from the constitution and laws, and 
the course of administration and decision.”’ 

Whether purchases and sales of gold unduly affect the 
currency, and, if so, to what extent; whether the tendency 
of such transactions is to depress or stimulate values, are 
questions of political economy that address themselves chief- 
ly to the legislative department. Their solution depends 
upon the laws and usages of trade and commerce, the course 
of legislation, the confidence of the people in the circulat- 
ing medium, and the good faith and stability of the govern- 
ment, the state and condition of the country. There is no- 
thing in this reeord, this court has no data, no facts before 
it, which enable it to declare that the business of buying and 
selling gold injuriously affects the currency, the trade or 
the morals of the country. We may indulge in speculative 
opinions upon the subject; but it would be going very far 
to pronounce such transactions illegal, upon some vague 
and undefined notion that their tendency is to violate 
public policy. The case cited, and others that might be re- 
ferred to justify no such conclusion. 

The judgment of the Court below is therefore affirmed. 
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2 WILLIAM S. MELLEN, TRUSTEE, &C., VS. 


Ohio, bring this their bill of complaint against The Moline Mallea- 
ble Iron Works, a corporation existing under and by virtue of the 
laws of Illinois, doing business at the town of Moline, in said State 
of Illinois, and a citizen of said State of Illinois and of the northern 
district thereof; Charles F. Hemenway, Stillman W. Wheelock, 
Stephen ‘TT. Walker, Amaziah L. Carson, Jeremiah S. Keator, and 
Ben. C. Keator, late partners under the firm name of J. 5. Keator 
and Son, each and all of said parties being residents of said town 
of Moline and citizens of the State of Illinois and residents of the 
northern district thereof. | 

Your orators further show unto this court that on the 23d day of 

June, 1883, the said Moline Malleable Iron Works duly exe- 
4 cuted and delivered its deed of deed of trust, whereby it con- 

veyed unto the said Charles F. Hemenway in trust, as here- 
inafter set forth, the following-described, lots, pieces of parcels of 
land situate in the city of Moline, county of Rock Island, and State 
of Illinois, and deseribed as follows: Block number nine (t)), in 
Pitts, Gilbert & Pitts’ second addition to Moline, consisting of four- 
teen (14) lots, numbered from one (1) to fourteen (14), inclusive ; to 
have and LO hold the Same, with “all the privileges thereunto —— OF 
in anywise appertaining, In trust, as follows : 

“Whereas the said grantor has procured 8S. W. Wheelock and A. 
L. Carson, both of said city of Moline, to guarantee its paper by en- 
dorsing the same to the extent of forty-nine thousand ($49,000) dol- 
lars, more or less, in order that said corporation might be able to 
negotiate the same and thereby procure the money hecessary Lo 
enable it to carry on its business ; 

“And whereas the said The Moline Malleable [ron Works has 
also induced George H. ILill, of the city of Cincinnati, in the State 
of Ohio, to also guarantee other of its paper by eudorsing the same 
to the extent of twenty thousand ($20,000.00.) dollars ; 

“And whereas the said Moline Malleable Iron Works has 
5 also induced the J.S. Keator Lumber Company to guarantee 
one thousand ($1,000.00) dollars of its commercial paper for 

the purpose aforesaid ; 

“And whereas of the paper endorsed by the said Wheelock and 
Carson forty-eight thousand five hundred ($48,500.00) dollars is 
still outstanding and unpaid, and said Wheelock and Carson are still 
liable thereon; 

“And whereas said Wheelock and Carson were induced to endorse 
said papers by the promise on the part of said The Moline Malleable 
[ron Works to secure the same by granting a lien on above-described 
premises ; 

“And whereas said The Moline Malleable Iron Works, in consid- 
eration of the signing and endorsing of the said paper by the said 
Wheelock and Carson and by said Keator Lumber Company and 
said Hill, has agreed and contracted with each and every of said par- 
ties to take up, meet, and pay said paper and each and every part 
thereof as fast as the same falls due, so that neither said Wheelock 
and Carson nor said Keator Lumber Company nor said Hill shall be 
subjected to any liability, loss, cost, damage, or expense by reason of 
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they or either of them having endorsed, guaranteed, or signed such 
paper or any part of it heretofore ; 
6 “ Now, whenever said Wheelock, said Carson, said Keator 
Lumber Company, and said Hill shall cease to be liable in 
any way on the paper of said grantor, and. the same shall have been 
fully paid and satisfied and each and all of said endorsers fully dis- 
charged from all liability on said paper, and when each and all of 
said endorsers shall have been fully paid and reimbursed forall ecsts 
and expenses and damages, including reasonable attorney’s fees, 
which he may have suffered or to which he may have been subjected 
in any way by reason of his having guaranteed, endorsed, or signed 
sald paper or any part of it, and fully discharged from all liability 
on account of all said paper so endorsed, guaranteed, signed by them 
or either of them, then said grantee or his legal representatives shall 
recover all the estate her by acquired In said premises, to and at the 
expense of said grantor, its successors and assigns: Provided, how- 
ever, and it is distinctly understood, That in case of any of said paper 
being renewed by any one of the endorsers thereto, in order to save 
the Suaime from being dishonored, the provisions of this deed shall be 
held to apply to said paper so renewed in the same manner that it 
applies to such paper now in existence ; 
7 “ Now, in case said grantors shall make any default in its 
agreements hereinbefore set forth or any of them it shall be 
the duty of the grantee herein, upon the request of either said 
W heelock. (arson, Keator Lumber Company, or Hill, provided the 
lability of the person so requesting is existing at the time of mak- 
ing such request or some liability on his part or upon the written 
request of the legal representatives of either of said persons, to 
foreclose this deed and to sell and convey the property hereinbefore 
conveyed and out of the proceeds of the sale thereof, first, to pay the 
expenses of said foreclosure and sale, including the reasonable 
solicitor’s fees for foreclosing the same and the costs and expenses 
of selling the same; second, to pay said Wheelock, Carson, Hill, and 
Keator Lumber Company, respectively, all the costs, damages, and 
expenses to which they or either of them may have been subjected, 
including necessary attorney’s fees, by reason of their have- endorsed 
and become liable Upon said paper to the grantor ; and, third, to 
hold the balance in trust until said liability of each of said grantors 
shall be extinguished and determined; lastly, to pay any balance 
that may remain in his hands, if any, to said grantors, it being the 
intention that the property conveyed hereby shall be under- 
8 stood to be for and shall stand for security to each of the 
parties aforesaid, viz., Wheelock, Carson, Hill, and Keator 
Lumber Company, alike in proportion to the ultimate liability to 
which each may be subjected, and that they shall receive the bene- 
fit and protection pro rata according to the extent of their liability 
and in proportion thereto. 

“And it is further understood and made a part hereof that said 
grantee may, instead of holding any such funds as he may receive 
from said sale, if any, apply the same to reducing the amount of 
said paper by said endorsers signed in proportion to the amount 
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signed by each, the whole matter to be equitably adjusted so that in 
case of loss such loss shall be borne by each party pro rata in pro- 
portion to the present liability of each party, the object being to 
afford to each of said parties equal and proportional security and 
protection. 

“And itis provided hereby that the said grantor and its succes- 
sors and assigns may hold and enjoy said premises and the rents 
and profits thereof until default shall be made in the conditions 
hereof by the grantor herein.” 

Which said conveyance was executed under the corporate seal of 

said corporation by the said Henry H. Hill, as president, and 


9 the said Stephen ‘T. Walker, as secretary, by authority of a 
vote of the directors of said corporation: that said convey- 
ance, after being acknowledged by said president and secretary, was 


filed for record in the oftice of the recorder of deeds of the county 
of Rock Island on the 27th day of June, 1883, and was recorded in 
book 33 of mortgages, on page 567, a duly certified copy of which 
your orators will produce at the hearing hereof. 

And at the same time, and as a part of the same transaction, the 
suid corporation made and executed its chattel mortgage and con- 
veyed thereby, upon the same trusts in said trust deed stated, to said 
Itemenway certain of its goods and chattels therein stated, to wit, 
the goods and chattels enumerated in Schedule “A,” thereunto an- 
nexed and made a part thereof, which said Schedule “A” is in the 
words and figures following, to wit: 


SCHEDULE “A.” 


“All of the pig-iron on hand, consisting of about one hundred 
and seventy-five tons; all of the malleable iron on hand, manufact- 
ured and in process of manufacture, consisting of about two hun- 

dred and sixty tons, excepting about forty tons sold to the 
10 Moline Plow Company, of Moline, Illinois, and about forty 

tons sold to the Wrought-Iron Range Company, of St. Louis, 
Mo.; all of the shovels, riddles, bellows, brushes, ladles, shanks, run- 
ners, flasks, bottom boards, weights, facings, mouldings, sand, core 
sand, fire-clay, and all tools used in foundry ; all of the patterns in 
and about the premises; all of the patterns, materials, and _ tools 
used in making patterns; all of the annealing pots and bottoms, 
annealing seal tools, and movable machinery used in and about the 
annealing room; all of the tools and machinery used in and about 
the finishing room; all of the oils, tank, asphaltum, and blocking 
in and about the premises; all of the tools and movable machinery 
in and about the engine-room; all of the fuel, consisting of wood, 
soft coal, Lehigh coal, and coke, in and about the premises; all of the 
fire-brick and common brick in and about the premises; two horses 
and harness; two express wagons and one farm wagon; all the 
scrap-iron in and about the premises.” 

Which said conveyance was executed under the corporate seal of 
said corporation by the said Henry H. Hill, as president, and the 

said Stephen T. Walker, as secretary, by the authority of a 
11 vote of the directors of said corporation; that said convey- 


ri 
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ance, after having been acknowledged by said president and 
secretary, was filed for record in the office of the recorder of deeds 
of the county of Rock Island, on the 27th day of June, 1883, and 
was recorded in book 33 of mortgages, on page oO7, a duly certified 
copy whereof your orators will produce at the hearing hereof. 

Your orators further show that the said George H. Hill was com- 
pelled to pay and did pay the sum of twenty thousand ($20,000.00) 
dollars in four notes of five thousand ($5,000.00) dollars each, on 
which said notes he was accommodation endorser and guarantor for 
the said The Moline Malleable Iron Works, and of which said notes 
the said The Moline Malleable lron Works was maker. Said notes 
were dated as follows: April —, 1883, payable in ninety davs from 
date ; one dated April 25th, 1883, due four months after date: one 
dated April 30th, 1885, due ninety days after date, and one dated 
May 28th, 1885, due ninety days after date, all of said notes being 
pavable to the order of George H. Hill and 8S. T. Walker, pavable 
with seven (7) per cent. interest after maturity. All of said notes 

were secured by the trust deed and chattel mortgage afore- 
12 said. The said The Moline Malleable lron Works failed to 

pay the said notes at maturity, and the said George H. Hill 
Was compelled to pay the Sime by reasou of his endorsement 
thereon and guaranty thereof for the benefit of the said The Moline 
Malleable Iron Works, said endorsement and guaranty being the 
Satmne referred to and covered by said trust deed and chattel mort- 
gage; and said George H. Hill did pay all of said notes, by reason 
whereof the said The Moline Malleable Iron Works became in- 
debted to said George H. Hill in the said sum of twenty thousand 
dollars, with interest as aforesaid. ; 

Your orators further show that the said The Moline Malleable 
Iron Works defaulted in the payment of said notes and the per- 
formance of its obligations,-as set forth in said trust deed and chat- 
tel mortgage: that the conditions of said trust deed and chattel 
mortgage are broken and the same have become absolute, and the 
owners and holders of the said twenty thousand dollars are entitled 
to a foreclosure of said trust deed and chattel mortgage and the sale 
of said propery to satisfy the same. 

Your orators further show that for a good consideration the 
15 said George H. Hill did, on the 12th day of April, 1884, sell 
and convey his entire interest in and right and title to said 
trust deed and chattel mortgage and said indebtedness of twenty 
thousand dollars secured by said trust deed and chattel mortgage, 
as aforesnid. unto vour orator, William S. Mellen, in trust for the 
sole use and benefit of Sophia H. Boyd, who unites with said Mellen 
in this bill of complaint; and your orators are the sole owners of 
said claim of twenty thousand ($20,000.00) dollars and all interest 
in said trust deed and chattel mortgage securing the same formerly 
owned by said George H. Hill. 

Your orators further show that said sum of twenty thousand 
($20,000.00) dollars is justly due and unpaid to them, and they are 
entitled to have the said trust deed and chattel mortgage foreclosed 
and the property covered thereby sold and the proceeds of said sale 
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applied to the payment of said debt in pursuance of and in accord- 
ance with the terms of said trust deed and chattel mortgage secur- 
ing the same as aforesaid. 

Your orators further show unto this court that the National 
Furnace Company, pretending and claiming to be a corporation of 
the State of Wisconsin and pretending and claiming to be a general 

and unsecured creditor of the said The Moline Malleable Iron 
14 Works, did,on the 2nd day of July, LSS5, file its bill in equity 

in this court, No. 18625 on the general docket of this court, 
which said bill of complaint was in substance as follows: 

“ The National Furnace Company,a corporation existing underand 
by virtue of the laws of the State of Wisconsin, doing business at De 
Pere and Green Bay, in said State of Wisconsin, brings this its bill 
against the Moline Malleable [ron Works, a corporation existing un- 


der and by virtue of the laws of the state of Illinols. and a citizen of 


the State of Illinois anda resident of the northern district of [llinols, 


located and doing business at Moline, within said northern district of 


[linois, and Henry H. Hill,Stephen F. Walker, A. L. Carson, Charles 
I’. Hemenway, S. W. Wheelock,and W. J. Entriken, administrator of 
the estate of Benjamin Hill, deceased, all of the citv of Moline,in the 
county of Rock Island and State of Illinois, and residents of the 
northern district of Illinois,and George H. Hill,of Cincinnati, in the 
State of Ohio. and a eitizen of the State of Ohio. and the J.-S. Keator 
Lumber Company,a corporation existing under the laws of the State 
of Illinois,and a citizen of the State of Illinois, locatedand doing busi- 

ness at Moline, within the northern district of Illinois; that 
15 the said Moline Malleable [ron Works was indebted LO it, the 

complainant, on certain promissory notes, to the amount 
of twenty-two thousand three hundred and ninety and p'sth- 
(22.500. yth-) dollars, which said notes were made by the said 
Moline Malleable Iron Works for iron sold and delivered by the said 
National Furnace Company to the maker of said notes for its use 
and at its request.” 

Said bill of said National Furnace Company also set forth the 
names ot the stockholders and othicers and directors of said Moline 
Malleable Iron Works as follows: Henry H. Hill, George H. Hill, 
Stephen T. Walker, and W. J. Entriken, administrator of the estate 
of Benjamin Hill, as stockholders, and the directors were the said 


Henry If. Hill, George H. Hill, Stephen T. Walker, and W. J. En- 


y 
1 
t>\ 


triken and one Amaziah L. Carson. and also set forth the amount of 


the capital stock of said Moline Malleable [ron Wooks as twenty- 


five thousand ($25,000.00) dollars, and that the total indebtedness of 


suid Moline Malleable Iron Works was at the date of filing said bill 
one hundred thousand ($100,000.00) dollars, and that all of said in- 
debtedness was created by said Moline Malleable [ron Works with 

the knowledge and assent of each and all of the aforesaid 
16 directors and oflicers, and that under the laws of Illinois each 

and all of said directors and officers were severally liable for 
so much of said indebtedness as was in excess of said capital stock, 
said liability being to all of the creditors of said Moline Malleable 


{~—<- 
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Iron Works, of whom complainant was one, and for the benefit of 
all said creditors said bill in equity was filed. 

Said bill further set forth the giving of said trust deed and chat- 
tel morgage as aforesaid, and the terms thereof as aforesaid, and 
averred that at the time the same were given and for some time 
prior thereto the said Moline Malleable Iron Works was insolvent, 
and that said trast deed aud chattel mortgage were null and void 
as against the general creditors of the said Moline Malleable lron 
Works for the following reasons, to wit: 

“ First. Because they constitute a partial assignment for the ben- 
efit of creditors by which said corporation seeks to prefer the en- 
dorsers therein named in preference to the other creditors of the 
corporation, which said attempt your orator is advised and believes 
is fraudulent and unlawful under the statutes of the State of Illi- 
nols, 

“Second. Because the said assignment does not purport to put 

the said assignee in possession of said property, and the 
17 said assignee has not actually taken possession thereof and 

has not given bond to the county court of Rock Island county 
as provided by law in the case of assignments for the benefit of 
creditors, and it is not intended to file such bond or distribute the 
said assigned property under the provisions of the statutes in such 
cases made and provid d. 

“Third. That the two assignments constitute a part of the same 
transaction, and that the chattel Inortgage upon the personal prop- 
er.y therein deseribed Is void us against the creditors of the said cor- 
porations, because the said corporation has been and still is allowed 
by the said assignee to manage, control, and use the property therein 
described in the usual and ordinary course of business to the same 
extent and in the same manner as the same were used by the said 
corporation before the execution of the said chattel mortgage. 

“Fourth. Because the said documents operate and were designed 
to operate, to hinder, and delay the creditors of the said Moline 
Malleable Iron Works in the collection of their debts. 

“Fifth. Because as against the fair and honest creditors of the 

said corporation the preference sought LO be given to the said 
1S Hill and the said Carson, two of the directors of the said cor- 
poration, is null and void, 

“Sixth. For divers other reasons your orator has been advised 
that all of the aforesaid acts and things of the said Moline Malleable 
Iron Works as against your orator and the other bona fide creditors 
of said corporation are null and void.” 

And said bill further alleged that to carry out the alleged fraudu- 
lent purposes aforesaid of devoting said property to the payment of 
the debts of said directors and the other parties the said Moline 
Malleable Iron Works and its officers threatened that if any of the 
creditors of said company should institute legal proceedings to col- 
lect their debts, then said company would make an assignment of 
all its property for the benefit of creditors. 

And the prayer of said bill was as follows: “ Inasmuch, therefore, 
as your orator is without remedy at common law and can institute 
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no proceedings on the law side of this court or in any other court 
which will save and protect its rights in the premises, your orator 
asks the aid and protection of this court, and LO the end that the said 
corporation may be dissolved and its business closed up, and that a 
receiver therefor may be appointed to sue In all courts and do 
19 all things necessary to the closing up of its affairs as com- 
manded by the decree of this court, and that until the hear- 
ing hereof an injunction may be issued against the said corporation, 
The Moline Malleable [ron Works, its stockholders, directors, and 
officers, enjoining them from making any assignment, transfer, or 
other disposition of its property or any portion thereof until the 
further order of this court, and that on hearing hereof such injunce- 
tion may be made perpetual, and also that until the final hearing 
hereof a receiver may be appointed to take charge of and manage 
the property of the said cofporation under the orders of this court 
with the usual powers of receivers in such cases that an account 
may be had and taken under the direction of this court, and the 
amount of the assets of said corporation applicable to the payment 
of its debts may be ascertained, and that the same may be divided 
among such of its creditors-as may seem to be equitably entitled 
thereto; that the amount for which the directors and officers shall 
be personally and indy idually liable to the er ditors of the said cor- 
poration may be ascertained and adjudicated by this court, and the 
sald stockholders and oflicers decreed to pay the same to the 
20) said receiver, and thatthe same may be distributed among the 
creditors of said corporation entitled thereto; that the afore- 
said transfers and convevances executed by the said Moline Malleable 
lron Wo ks tO the said Li Lii¢ nway may be held and adjudged fraudu- 
lent and void as against your orator and the other creditors of said 
corporation, and that your orator may have such other, further, and 
different relief as may be agreeable to equity and good conscience— 
“May it please your honors to grant unto your orator the usual 
writ of subpoena in such cases, directed to the said Moline Malleable 
Iron Works, Henry H. Hill, Stephen T. Walker, George H. Hill, W. 
J. Entriken, administrator of the estate of Benjamin Hill, deceased, 
S. W. Wheelock, A. L. Carson, the J. 5. Keator Lumber Company, 
and Charles T. Hemenway, commanding them and each of them on 
a certain day and under a certain penalty to be and appear before 
this honorable court, then and there to answer the premises, but not 
under oath, the answsr under oath of each of the said defendants 
being hereby waived to, stand to abide by, and perform such order 
and decree in the premises as may be just and agreeable to equity 
and good conscience.” 
That by a supplemental bill filed July 9th, 1883, complain- 
21 ant set forth that after the filing of his original bill and on 
the oth day of July, ISS3S, one of the said prom missory notes 
for one thousand (31,000.00) dollars had become due and pavable 
and remained wholly unpaid, and that the remainder of said notes, 
seventeen In number, for various amounts, would mature at va- 
rious dates between July 20th, 1883, and September 25rd, 1883, and 
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complainant offered to bring them in and surrender the same as 
directed by the court. 

And by another supplemental bill, tiled July 30th, 1883, com- 
plainant set forth that after the filing of his bill of complaint two 
suits at law had been begun against the Moline Malleable Iron 
Works by creditors thereof in the county court of Rock Island 
county, and that judgments would be rendered in said actions and 
executions levied thereunder on the property of said debtor, and 
praying that said suitors might be restrained from suing out any ex- 
eculions on said judgment against said debtor and from levying the 
same on its property. 

No other supplemental bills were filed in the cause, and the ma- 
terial contents of said bill and two supplemental bills are substan- 
tially set forth as above. 

Said bill and supplemental bills did not contain and do 

22 not contain anv averment that the said National Furnace 

Company, complainant therein, had any specific or existing 

lien on or claim to the property covered by said trust deed or chattel 

mortgage. They did not aver that the indebtedness owing to com- 

plainant and sued on or any part of it was due. They did not aver 

that any writ of attachment or execution or other process of law 

had been issued whereby any lien on or claims to any of said prop- 

erty had been obtained bY said complainant against the property 
covered by said trust deed and chattel mortgage. 

Your orators further show that complainant's debt sued on was In 
fact not due, nor any part thereof, and said complainant had not 
obtained a judgment at law on said debt, and had not secured the 
issuing of any writ of attachment or other process of law against 
said property, and had not exhausted its legal remedies for the col- 
lection of its debt, and had no lien on or claim to said property 
when said bill of complaint was filed, and, as your orators are ad- 
vised and believe ana sO) charge, had no right to enter suit to set 
aside said trust deed and chatt mortgage, not having exhausted its 

legal remedies for the collection of its said claims, and 
93 having ho lien Ol) OF claim Lo said property and ro inter st 

therein whereby said court, on its behalf, could or had a right 
to assume jurisdiction of said cause, and of the said George H. Hill’s 
interest in said property or of said property, or to compel the said 
Hill at any time to plead, answer, or demur thereto, or to make any 
order or decree in the premises affecting said property or the interest 
of said Hiil therein. 

Your orators further show that after the filing of said bills and be- 
fore the final hearing of said cause and before any order or process 
on said bills was made or served on the said George H. Hill, and 
while said court had not acquired and was without any jurisdiction 
over the person of said Hill or his interest in said trust deed and 
chattel mortgage and the property therein deseribed, and when it had 
no jurisdiction in the premises, did appoint one Robert E. Jenkens 
as receiver to take possession of and sell all of said property and bring 
the proceeds thereof into court to abide the further order of the court, 
and said Jenkens did there and then and thereupon enter into and 


‘) i > 
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take possession of all of said property covered by said trust 
24 deed and chattel mortgage ; that on the 22nd day of lebruary, 

1SS4, and before any hearing or trial of said cause or its 
merits, said receiver, acting under the orders of sald court and in pur- 
suahce thereof, did sell said property to said Stillman W. W heelock 
for the sum of thirty thousand ($30,000.00) dollars, which sale was, 
on the 3d of March, 1884, by said court confirmed and pos-ession of 
said property Was then, under the order of said court, delivered by 
said receiver to said Wheelock, who is now in pos-ession thereof and 
claims to be the owner of the same; said cause has not yet been 
heard on its merits, and the same is still pending in this court, and 
no action has been taken by said court setting aside said trust deed 
and chattel mortgage. 

Your orators further show that after the sale of said property as 
aforesaid and on the 3rd day of March, LSS4, the said court, without 
any authority and for the first time, made an order on the said 
George H. Hill, as a non-resident de fendant, purporting to be under 
section 7358 of the Revised Statutes of the United States, to appear 

and plead to the original and supplemental bills on or before 
29 April loth, 1SS4, and to be defaulted unless he so appeared ; 

but said Hill did not alpop) arand has never entered his ippear- 
ance in said Cause, and has never consented to said courts taking 
jurisdiction of said cause or his interest in said property, and has 
been since the filing of said bill and is now a resident and citizen of 
the State.of Ohio and a non-resident of said northern district of I}li- 
nois, and has not been in said district since the filing of said bill, 
and said bill sets forth that said Hill is a non-resident of the State of 
[llinois. 

That on said loth day of April vour orator, William 8. Mellen, as 
trustee as, aforesaid, by and with the consent and approval of said 
Sophia HH. Boyd, as the owners of the entire interest of said George 
H. Hill in and to said trust deed and chattel mortgage, as hereinbe- 
fore set forth, appeared before said court and moved the court for 
leave to appear In said cause and be made il party thereto and be 
ve n leave to plead LO prot et his rights In the premises, which mo- 
tion the court overruled and refused your orator leave to appear in 

said cause or to bea party thereto or take any action therein 
96 to protect his rights in the premises. 

Your orators further aver that said order of said court sell- 
ing said property was wholly null and void; that at the time the 
same was made the court had not acquired jurisdiction of the said 
property nor of the person of said [Lill or his interest in the pProp- 
erty so sold; that said court did not acquire by said cause jurisdic- 
tion to enquire into the validity of said ‘trust deed and chattel mort- 
gage, nor jurisdiction over the person of said Hill, nor of the prop- 
erty covered bv and embraced in said deed and ehattel mortgage, 
and all of its orders in the premises as affecting said property and 
the said Hill or his interest in said property and the interest of your 
orators thereunder were null and void and without authority in the 
premises. 

Your orators further aver that the said Charles F. Hemenway, as 
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trustee under said trust deed and chattel mortgage, has wholly failed 
and refused to protect the interest of said Hill and your orators in 
and to said property, and has sanctioned the illegal sales, as afore- 
said to be made in violation of his duties as trustee, and without 

taking any steps or doing anything toward the protection of 
27 the interest represt nted OV said Hill and your orators in and 

to said property, and has conspired with the other parties 
herein to injure the rights of vour orators as aforesaid. 

Your oretors further show that the said Stillman W. Wheelock, 
Amaziah L. Carson, Jeremiah S. Keator, and Ben. C. Keator, part- 
ners asJ.S. Keator & Son, and said Stephen T. Walker, claim to 
have some interest in said trust deed and chattel mortgage and the 
property therein set forth, the extent and nature of which your ora- 
tors are not advised of, and they ask that said parties may be com- 
pelled to answer, setting forth the same, but not under oath, the said 
oath being here by waLved. 

Inasmuch as you your orators can only have adequate relief in 
this honorable court, they pray that said trust deed and chattel 
mortgage may be foreclosed, the lens thereunder and claims to 
sald] property may be ascertained and determined, and their amount 
and priorities fixed ; that said property may be sold and the proceeds 


’ 


of said sale distributed as the court shall find said parties entitled 


thereto; that the parties now in possession of said property be re- 
strained from in any manner disposing of or Incum bering the 
25 same until the final he aring of this cCauuse, and if it be found 


that thev have disp ys d of any part of the Same they nay be 
compelled to account for the value thereof, and for all the rents, 
issues, and profits thereon; that, pending the determination of this 
cause, a receiver tay be appointed to take possession of all of said 
property, and that your orators may have such other and further 


, 


relief as in equity and good conscience they may be entitlea 
May ii pri ase vour honors to grant unto your orators the usual 

writ of subpcena in such cases, directed to the said Moline Mallea- 
ble Iron Works, Charles F. Hemenway, Stillman W. Wheelock, 
Stephen T. Walker, Amaziah L. Carson, Jeremiah S. Keator, and 
Ben. C. Keator, late parte rs Aas J. S. Keator W Son, commanding 
them and each of them, on a certain day and under a certain pen- 
alty, to be and appear before this honorable court, then and there 
to answer the premises, but not under oath, the answer under oath 
of each of said defendants being hereby waived, to stand to, abide 
by, and perform such order and decree in the premises as may be 
just and agreeable LO equ LV and good conscience 

WM. S. MELLEN, Trustee. 

SOPHIA HILL BOYD. 


2: CHARLES C. LINTCHICUM & 
McDOUGALL & LONGWORTH, 


Solicitors & of Counsel. 


oh 
l 


». - ‘we 
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STATE OF OHIO, Bey 
County of Hamilton, if oe 
William S. Mellen, being duly sworn, says that he is one of the 
complainants in the foregoing bill of complaint named; that he has 
read said bill and knows the contents thereof, and the same is true 
of his own knowledge, except as to matters which are therein stated 
on information and belief, and as to those matters he believes it to 
be true. 


WM. S. MELLEN. 


Sworn to before me and subscribed in my presence this Ist day of 
May, 1884. 
[SEAL. | WILLIS M. KEMPER, 
Notary Public, Hamilton County, Ohio. 


40 cts. paid by affiant. 


(Endorsed:) Filed May 5, 1884. W. H. Bradley, clerk. 


30 On the same day, to wit, on the fifth day of May, 1884, 

there issued out of said clerk’s office a, writ of subpcena in said 
entitled cause, which said writ, together with the return of the mar- 
shal endorsed thereon, is in the words and figures following, to wit: 


Subpoena. 

Unitep STATES OF AMERICA ! 

Northern District of Illinois, | 

The United States of America LO the Moline Malleable [ron Works, 

a corporation, ete., Charles Ff. Hemenway, Stillman W. Wheelock, 

Stephen T. Walker, Amaziah L. Carson, Jeremiah S. Keator, and 
Ben. C. Keator, Greeting: 


co * 
Oo. 


We command you and every of you that you appear before our 
judges ot our eireult court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of June next, to answer the bill of complaint 
of William S. Mellen, who sues us trustee, and Sophia H. Bovd, this 
day filed in the clerk’s office of said court. in said city of Chieago, 
then and there to receive and abide by such judgment and decree 
as shall then or thereafter be made, upon pain of judgment being 
pronounced against you by default. | 

To the marsha! of the northern district of [llinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
ol Supreme Court of the United States of America, at Chicago 
aforesaid, this fifth day of May, in the year of our Lord one 
thousand eight hundred and eighty-four, and of our Independence 
the 108th. 
[SEAL. | W. H. BRADLEY, Clerk. 


MemoranpuM.—The above-named defendants are notified that 
unless they and each of them shall enter their appearance in the 


| 


~& wage 
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clerk’s office of said court, at Chicago aforesaid, on or before the day 
to which the above writ is returnable the complainant’s bill will be 
taken against them as confessed and a decree entered accordingly. 


W. H. BRADLEY, Clerk. 


Marshal's Return. 


I have served the within writ, within my district, in the following 
manner, to wit: Upon the Moline Malleable Iron W orks, a CcOorpora- 
tion, by delivering a true copy of this writ to H. H. Hill, president 
of said company therein named, on the 13th day of May, A. D. 1884; 
also upon Charles F. Hemenway, therein named, on the 13th day 
of May, A. D. 1884; also upon 8S. W. Wheelock, therein named, on 
the 15th day of May, A. D. 1554; also upon A. L. Carson, therein 
hamed, on the 15th.day of May, A. D. 1854; also upon J.S. Keator, 
therein named, on the 13th day of May, A. D. 1884; also upon B. 
C. Keator, therein named, on the 13th day of May, A. D. 1884, by 
personally delivering to each of them a true copy of the same on 

the aforesaid day. 
o2 [ also served the same upon the following-named defend- 
ants, not having been able to find them to serve personally, 
by leaving a true copy for each of them, at their usual place of abode, 
with an adult person and a member of their family, to wit, upon 8. 
T. Walker, on the 13th day of May, A. D. 1554, with Mrs. 8. T. 
Walker, his wife. 

A. M. JONES, 

U.S. Marshal, 
By R. D. SHERMAN, Deputy. 


Endorsed: Filed May 28th, A. D. 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the thirty-first day of May, 1884, came S. 
W. Wheelock and others, by their solicitors, and filed in said clerk’s 
oftice their appearance in said entitled cause, which said appearance 


is in the words and figures following, to wit: 


Appe arance., 
A 4 


In the United States Cireuit Court for the Northern District of 
Illinois. In Chancery. 


WitiiAM S. MELLEN et al. 
THe Morine MALLeEABLE Iron Works, StipmMaAn W. WHEELOCK, 
A. L. Carson, C. F. Hemenway, Jeremiah 8. Keator, and Ben. C. 
Keator, Partners, ete., and Stephen T. Walker, Def ts. 


oo We hereby enter the appearance of said Stillman W. 
Wheelock, A. l, C'arson, ‘harles I. Hemenway, and Jeremiah 
S. Keator & Ben. C. Keator, partners, etc., in the above-entitled 
cause. 
May 3lst, 1884. 
OSBORN & LYNDE, 
Solicitors for said Def 'ts. 


Endorsed : Filed May 31,1884. W. H. Bradley, cl’k. 
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34 Afterwards, to wit, on the seventh day of July, 1884, came 


Stillman W. Wheelock and others, by their solicitors, and 
filed in said clerk’s office their plea to the bill in said entitled cause, 
which said plea is in the words and figures following, to wit: 


Plea. 


United States Cireuit Court, Northern District of Illinois. In 
Chancery. 


WitiraAM 8S. MELLeEN et al., Complainants, — 
Us, 


Tue Montine MALLEABLE IRON Works ef al., Defendants. 


The joint and several plea of Stillman W. Wheelock, Amaziah L. 
Carson, Charles F. Hemenway, Jeremiah S. Keator, and Ben. C., 
Keator, who are defendants in said cause, to the bill of complaint 


of William S. Mellen and Sophia H. Boyd, defendants. 


These defendants, by protestation, not confessing or acknowledg- 
Ing the matters and things in and by said bill set forth and alleged 
to be true in such manner and form as the same are therein set 
forth and alleged, for plea to so much of the said bill as prays a fore- 
closure of the said trust deed and chattel mortgage executed and 

delivered by said Moline Malleable Iron Works to said 
35 Charles IF. Hemenway, trustee, and the ascertainment of the 

liens thereunder, and the claims to the property thereby COl- 
veyed, and the sale of the said property and the distribution of the 
proceeds of such sale adiMonye the parties found by the court entitled 
to share therein, and the payment to said complainants of the por- 
tion thereof to which said George H. Hill might be found entitled, 
say— 

That long prior to the time when .said George H. Mill assigned 
and transferred tosaid complainant Mellen his interest in said trust 
deeds, as alleged in the said bill of complaint, to wit, on the 2Sth 
day of November, 1885, the defendant Stillman W. Whieelock, 
leave of this honorable court, filed his cross-bill of comp! L1nit hk 
cause pending in this court, in which the National Furnace Com- 
pany was the complainant and said Moline Malleable Iron Works, 
Stillman W. Wheelock, George H. Hill, Amaziah L. Carson, Charles 
I’. Hemenway, Henry H. Hill, Stephen T. Walker, William J. En- 
triken, and the J. S. Keator Lumber Company were the defendants, 
and made parties defendant to said eross-bill, said Moline Malleable 
Iron Works, the National furnace Company, George HH. ELill,¢ ‘harl S 
I’. Hemenway, and said Carson, and therein and thereby prayed, 
among other things, that the said trust deed and chattel mort- 

gage might be foreclosed, the liens thereunder ascertained, 
36 the property conveyed thereby sold and the proceeds of such 
sale applied in satisfaction of and to relieve said Wheelock, 
Carson, and said Lumber Company from the liabilities assumed by 
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them as endorsers for said Moline Malleable Iron Works; that there- 
upon, to wit,on the 28th dav of November, 1883, it was ordered by this 
honorable court, as appears of record in this court, that the said 
National Furnace Company,the Moline Malleable [ron Works, Hem- 
enway, Carson, and Hill plead, answer, or demur to the said cross- 
bill on or before the 20th day of December, 1883, and that a copy 
of said order be served Ol} said Hill on Or before December oth, 
1885, and that in ease said Hill did not appear and plead, answer or 
demur, to said cross-bill as aforesaid the same should be taken as 
confessed by him; that said order was duly served upon said Hill 
on the Ist day of December, 15583, to wit, long prior to the making 
of the assignment to said Mellen; that the said defendants, The Na- 
tional Furnace Company, Hemenway, and Carson, answered said 
cross-bill, as directed by said order, but that said Hill and the said 
Moline Malleable Iron Works failed to appear in said cause and to 
plead, answer, or demur to said cross-bill therein, and that there- 

after, to wit, on the 23rd day of April, 1884, long prior to the 
od filing of the said bill of complaint by the said William H, 

Mellen, by the order of this court ente red in said cross-cause 
of said Wheelock, and now appearing of record in this court, it was 
adjudged and deereed that the said cross-bill of the said Wheelock 
be taken as confessed by said George H. Hill and said Moline Mal- 
leable [ron Works. 

And that thereafter, to wit, on the 26th day of June, 1854, this 
court having full jurisdiction of said cross-bill and the parties de- 
fendant thereto, a final decree was entered by this court upon said 
eross-bill, which now appears of record in this court, and it was 
therein and thereby, among other things, decreed that said trust deed 
and chattel mortgage were valid as to said Wheelock, Carson, and 
the J.S. Keator Lumber Company, and that they were entitled to 
have and receive the proceeds of the sale of the property conveyed 
by said instruments, which is mentioned in said bill of complaint of 
said Mellen and Boyd, but that the same were invalid as to said 
Hill, and that he was not entitled to share in the proceeds of the 
sald sale. 

All of which matters and things these defendants do aver and 
plead in bar to so much of the sald complainants’ bill as herein- 

before particularly mentioned, and pray judgment of this 
38 honorable court whether they should make any further an- 
swer to so much of the said bill as is hereinbefore pleaded to, 
and pray to be hence dismissed with their costs and charges in this 
behalf most wrongfully sustained. 
STILLMAN W. WHEELOCK, 
AMAZIAH L. CARSON, 
CHARLES F. HEMENWAY, 
JEREMIAH 8S. KEATOR, 
BEN. C. KEATOR, 
By SAM’L A. LYNDE, Their Solicitor. 


CHAS. M. OSBORN, Of Counsel. 
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which said attempt your orator is advised and believes is fraudulent 
and unlawful under the statutes of the State of Illinois. 

Second. Because thie said assigninent does not purport to put the 
said assignee in possession of said property, and the said assignee 
has not actually taken possession thereof, and has not gciven bond to 
the county court of Rock Island county as provided by law in the 
case of assignments for the benefit of creditors, and it is nut intended 
to file such bond or distribute the said assigned property under the 
provisions of the statute in such case made and provided. 

Third. That the two assignments constitute a part of the 
44 saine transaction, and that the chattel mortgage upon the 
personal property therein described is void as against the 
creditors of the said corporation, because the said corporation has 
been and still is allowed by the said assignee to manage, control, and 
use the property therein described in the usual and ordinary course 
of business to the same extent and in the same manner as the same 
were used by the said corporation before the execution of the said 
chattel mortgage. 

Fourth. Because the said documents operate and were designed 
to operate to hinder ar delay the creditors of the said Moline Mallea- 
ble [ron Works in the collection of their debts. | 

lifth. Because as against the fair and honest creditors of the said 
corporation the preference sought to be given to the said Hill and 
the said Carson, two of the directors of the said corporation, is null 
and void. 

Sixth. For divers other reasons your orator bas been advised that 
all of the aforesaid acts and doings of the sald Moline Malleable [ron 
Works as against your orator and the other dona ful creditors of said 
corporation are null and void. ! 

And said bill further alleged that to carry out the alleged fraudu- 


lent Purposes afore said ol devoting Sid propre riy LO the pavinent of 


the debts of said directors and other parties the said Moline Mallea- 
ble lron Works and its officers threatened that if any of the 
45 creditors of said company should institute legal proceedings 
to collect their debts, then said company would make an as- 
signment of all its property for the benefit of creditors. 
And the praver of said bill was as follows: 
lnasmuch, therefore, as your orator is without remedy at common 
law and can institute no proceedings on the law side of this court 
which will save and protect its rights in the premises, your orator 
asks the aid and protection of this court, and to the end that the 
said corporation may be dissolved and its business closed up and 
that a receiver may be appointed to sue in all courts and do all 
things necessary to the closing up of its affairs,as commanded by 
the decree of this court, and that until the hearing thereof an in- 
Junction may be issued against the said corporation, The Moline 
Malleable Iron Works, Its stock holders, directors, and ofticers, en- 
joining them from making any assignment, transfer, or other dispo- 
sition of its property or any portion thereof until the further order 
of this court,and that on hearing hereof such injunction may be made 
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perpetual, and also that until the final hearing hereof a receiver 
may be appointed to take charge of and manage the property of 
the said corporation under the orders of this court, with the usual 
powers of receivers in such cases; that an account may be had and 
taken under the direction of this court, and the amount of the assets 

of said corporation applicubletothe payment of itsdebts may be 
46 ascertained, and that the same may be divided among such of 

its creditors as may seem to be equitably entitled thereto ; that 
the amount for which the directors and officers shall be personally 
and individually liable to the creditors of the said corporation may 
be ascertained and adjudicated by this court and the said stock- 
holders and otlicers decreed to pay the same to the said receiver, and 
that the same may be distributed among the creditors of said cor- 
poration entitled thereto: that the aforesaid transfers and convey- 
ances executed by the said Moline Malleable lron Works tothe said 
Hemenway may be held and adjudged fraudulent and void as 
against your orator and the othe r creditors of said corporation, and 
that vour orator may have such other, further, and different relief 
is may be agreeable to equity and good conscience. 

May it please your honors to grant unto your orator the usual 
writ of subpcena in such cases, directed to the said Moline Malleable 
Iron Works, Henry H. Hill, Stephen T. Walker, George H. Hill, W. 
J. Entriken, administrator of the estate of Benjamin Hill, deceased ; 
Ss. W. Wheelock, A. L,. ¢ arson, the J S. Keator Lumber Company, and 
Charles F. Hemenway, commanding them and each of them, on a 
certain day and under a certain penalty, to be and appear before 
this honorable court, then and there to answer the premises, but not 
under oath, the answer under oath of each of the said defendants 

being hereby waived, to stand to, abide by, and perform such 
47 order and decree in the premises as may be just and agree- 
able to equity and good conscience. 

That by a supplemental bill filed July 9th, 1883, complainant set 
forth that after the filing of his original bill and on the 5th day of 
July, ISS3S, one of the said promissory notes for one thousand 
($1,000.00) dollars had become due and payable and remained 
whollv unpaid, and that the remainder of said notes, seventeen in 
number, for various amounts, would mature at various dates between 
July 20th, 1883, and September 25rd, 1883, and complainant offered 
to bring them in and surrender the same as directed by the court. 

And by another supplemental bill filed July 50th, 1883, com- 
plainant set forth that after tli filing of his bill of complaint LWwo 


suits at law had been becun against the Moline Malleable [ron 
Works by creditors thereof in the county court of Rock Island 
county, and that judgments would be rendered in said actions and 
executions levied thereunder on the property of said debtor, and 
praying that said suitors might be restrained from suing out any 
executions on said judgment against said debtor and from levying 
the same on its property. No other supplemental bills were filed in 
the cause, and the material contents of said bill and two supple- 
mental bills are substantially set forth asabove. Said bill and sup- 
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plemental bills did not contain any averment that the said 
45 National Furnace Company, complainant therein, had any 

specific or existing lien on or claim to the property covered 
by said trust deed Ol eh: itte] mortg: ge ; the Vv did not aver th “at the 
indebtedness owing to th comp Jainant and sued on or any part of 
it was due; they did not aver - it any writ of attachment or execu- 
tion or other process of law had been issued whereby any lien on or 
claim to any of said property had been obtained by said complain- 
ant against the property covered by said trust deed and chattel 
mortgage. 

Your orators further show that complainant’s debt sued on was 
in fact not due, nor any part thereof, and said complainant had not 
obtained a judgment at law on said debt, and had not secured the 
Issuing of any writ of attachment or other process of law against 
said prope ry, and had hot xhausted its legal remedies for the col- 
le c tion of its debt. — d had no at nm on or claim to said property when 
said bill of complaint was filed, and as your orators are advised 
and benieve and so charge, had no right to enter suit to set aside 
said trust deed and eb attel mortgage, not having exhausted its legal 
reme rte Ss eo the collection of its said claims, and having ho hen on 
or claim to said prope rtv and no interest therein whereby said court 
on its behalf could or had a right to assume jurisdiction of said 
cause and of the said George H. Hill’s interest in said property or 
of said property, or to compel the said Hill at any time to plead, 

answer or demur thereto, or to muke any order or decree In 
4Q the premises affecting said property or the interest of said 
Hill therein.” 

Second exception. Forthat the whole of the following paragraphs 
of the said bill are impertinent, the paragraphs referred to by this 
exception be Ine “as follows. to wit: 

“ Your orators further show that after the filing of said bills and 
before the final hi aring of said cause and before any order or pro- 
cess on said bills was made or served on said George iH. Hill, and 
while said court had not acquired and was without jurisdiction over 
the person of said Hill or his interest in said trust deed and chattel 
inortgage and the property therein deseribed, and when it had no 
jurisdiction in the premises, did appoint one Robert E. Jenkins as 
receiver, to take possession of and sell all said property and bring 
the proceeds thereof into court, to abide the further order of the 
court, and said Jenkins did there and then and thereupon enter into 
and take possession of all of said property covered by said trust deed 
and chattel mortgage; that on the 22nd day of February, 1884, 
and before any hearing or trial of said cause on its merits, said 
receiver, acting under the — of said court, and in pursuance 
thereof, did sell said eo rty to said Stillman W. Wheelock for the 


sum of thirty thousand | 30,000.00) dollars. which sale was. on the 
ord day of yee 1884.1 V said court confirmed and_ posses- 
ov sion of said property was then under the order of said court 


delivered by said receiver to said Wheelock, who is now-in 
possession thereof and claims to be the owner of the same. 
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Said cause has not yet been heard on its merits, and the same is 
still pending in this court, and no action has been taken by said 
court setting aside said trust deed and chattel mortgage. Your 
orators further show that after the sale of said property as aforesaid, 
and on the 5d day of March, 1554, the said court, without any au- 
thority, and for the first time, made an order on the said George H. 
Hill, as a non-resident defendant, purporting to be under section 
798 of the Revised Statutes of the United States, to appear and plead 
to the original and supplemental bills on or before April 15th, 1884, 
and to be defaulted unless he so appeared; but said Hill did not 
appear, and has never entered his appearance in said cause, and has 


never consented to said court’s taking jurisdiction of said cause or 
his interests in said property, and has been, since the filing of said 
bill. and Is now a re sid Ht an citizen of the State of Ohio and il 
non-resident of the northern district of Illinois, and has not been in 
said district since the filing of said bill, and said bill sets forth that 
said Hill is ti non-resident OT thie State of lilinois. 
That on the 15th day of April your orator, William S. Mel- 
ol len, as trustee, as aforesaid, by and with the consent and ap- 
proval of said Sophia Il. Boyd, as the owners of the entire 
interest of said George H. Hill in and to said trust deed and chattel 
mortgage, iis hye reinafter set f{ rth, appeared vefore said court and 
moved the court for leave LO appear in said cause and be made a 
party thereto, and be given leave to plead to protect his rights in the 
preinises, Which motion the court overruled and refused your ora- 
tor leave Lo appear in said cuuse or to be ra party thereto, or tuke 
any action therein to protect his rights in the premises. 

Your orators further aver that said order of said court selling said 
property was wholly null and void; that at the time the same was 
race the court had not acquired jurisdiction of said property nor of 
the person of said Hill or his interest in the property so sold; that 
said court did not acquire by said cause jurisdiction to enquire into 
the validity of said trust deed and chattel mortgage, nor jurisdiction 
over the person of said [ill, nor of the property covered by and em- 
braced in said trust deed and chattel mortgage, and all of its orders 
in the premises as affecting said property and the said Hill or his 
interest 11) sald property and thr interest of your orators thereunder 
were null and void and without authority in the premises.” 

Third exception. For that the following portion of the prayer of 
said bill of complaint is impertinent, to wit: 


~_ 


“"*hat the parties now in possession of said property be re- 
strained from in any manner disposing of or incumbering 
5? the same until the final hearing of this cause, and if it be 
found that they have disposed of any part of the same they 
may be compelled to account for the value thereof, and for all the 
rents, issues, and profits thereon; that, pending the determination 
of this cause, il receiver may be appointed Lo take possession of all 
of said property.” 


In all of which particulars these defendants except to the said 
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bill as impertinent, and humbly pray that the said impertinent mat- 
ter may be expunged therefrom. 
STILLMAN W. WHEELOCK, 
AMAZIAH L. CARSON, 
CHAS. F. HEMENWAY, 
JEREMIAH L. KEATOR, 
BEN. C. KEATOR, 
By SAM’L A. LYNDE, Their Solicitor. 
CHARLES M. OSBORN, 
SAM’L A. LYNDE, 
Counsel for Defe ndants. 


1884. Wm. H. Bradley, clerk. 


Endorsed: Filed July 7th, 
53 Afterwards, to wit, on the twenty-first day of October, in 
the adjourned October term of said court, 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district (udge, is the following entry, to wit: 


Order. 


WILLIAM S. MELLEN ef al. ) 
TS, 
Mo.tine MALLEABLE Iron Works ef al. } 


-In Chancery. 


On motion of complainants’ solicitor it is ordered that the excep- 
tions and plea filed herein to the bill of complaint be referred to 
Henry W. Bishop, master in chancery, to examine and report thereon 
to this court. 


Afterwards, to wit, on the thirteenth day of April, in the ad- 
journed March term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter (). 


Gresham, circuit judge, is the following entry, to wit: 
Order. 
WiILiiAM 8. MELLEN et al. 


Us. 
Morine MALLeEALE Iron Works et al. } 


>In Chancery. © 


On motion of complainants’ solicitor it is ordered that the 

o4 order entered herein on the twenty-first day of October, 1884, 
referring this cause to Henry W. Bishop, master in chancery, 

be set aside; and it is further ordered that the exceptions.to the bill 
of complaint herein be referred to E. B. Sherman, master in chan- 


cery, for examination and report. 
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Afterwards, to wit, on the sixth day of May, 1885, came E. B. 
Sherman, one of the masters in chancery of said court, and filed in 
said clerk’s office his report in said entitled cause, which said re- 
port is in the words and figures following, to wit: 


Master's Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


WILLIAM S. MELLEN ef al. 
i's 


MoLINE MALLEABLE [RON WorkKs ef al. 


The undersigned, master in chancery, to whom, by an order 
entered therein on the 13th day of April, A. D. 1885, the above-en- 
titled cause was referred to examine the bill filed therein and the 
exceptions of certain of the defendants filed thereto, respectfully re- 
ports that said cause was set down for hearing before the said master 

at his office, room 70, Government building, Chicago, as such 
DO master, on Friday, April 24th, 1885, at 10 o'clock a. m.; that 

he was then and there attended by Thomas McDougall and 
©. C. Lenthicum, solicitors for said complainants, and by Samuel A. 
Lynde, solicitor for said defendants, so excepting, and having ex- 
amined said bill and the exceptions taken thereto, and having 
heard arguments by counsel, the master finds that said exceptions 
are not well taken. 

Respectfully submitted. 

EK. B. SHERMAN, 
; Master as Afore said. 

Chicago, May 6th, 1885. 


Endorsed: Filed this 6th day of May, 1885. Wm. H. Bradley, 
clerk. 


Afterwards, to wit, on the eleventh day of June, in the adjourned 
May term of said’court, 1885, in the record of the proceedings thereof 
in said entitled cause, before Hon. Walter Q. Gresham, circuit judge, 
is the fullowing entry, to wit: 


Ord: Te 


Witt1AM S. MELLEN ef al. | 
Us. >In Chancery. 
Ture MouIne MALLEABLE [RON WorkKs é al. 


On motion leave is given defendants to withdraw their plea herein 
and to file another plea by consent of the complainants, and, 
56 on motion of complainants’ solicitors, it is ordered that the 
master’s report filed herein on the sixth of May last be, and 

the same is, confirmed. 
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On the same day, to wit, on the eleventh day of Juae, 1885, came 
Stillman W. W heelock and others, by their solicitors, and filed in 
said clerk’s office their plea in said entitled cause, which said plea 
is in the words and figures following, to wit: 


57 United States Circuit Court, Northern District of Illinois. 


WirttiaAM S. MELLEN et al. 
Us. 


Tue Mortine MALLEABLE IRoN Works et al. 


The joint and several plea of Stillman W. Wheelock. Amaziah L. 
Carson, Charles F. Hemenway, Jerman 8. Keator, and Ben. C. 
Keator, defendants, to the bill of complaint of William 5. Mellen 


and Sophia H. Boyd, complainants. 


These defendants, by protestation, not, confessing or acknowledg- 
ing all or any of the matters and things in the said complainants’ 
bill of complaint nm -ntioned and contained to be true in such man- 
ner and form as the same are therein set forth and alleged, for plea 
to the said bill of coluplaint — 

That long prior to the time when said George H. Till sold and 
COnvVveys d to said complainant Mellen in LrUust, for the use and benefit 
of said Sophia II. Boyd, his interest in said trust deed and chattel 
mortgage, as alleged in said bill of complaint, to wit, on the 2nd 
day of July, 1885, the said National Furnace Company, in its own 

behalf and on behalf of all of the creditors of the Moline 
58 Malleable Iron Works, exhibited its original bill of [ ym plaint 

in this honorable court and made parties defendant thereto 
said Moline Malleable Iron Works, Stillman W. Wheelock, George 
H. [lill, Amaziah L. Carson, Charles Ff. Hemenway, Henry Hl. Hill, 
Stephen T. Walker, Walter J. Entriken, and the J.S. Keator Lumber 
Company, thereby stating, among other things, that said National 
Furnace Company was a creditor of said Moline Malleable Iron 
Works, and that at the time when the said Moline Malleable Iron 
Works executed the said trust deed and chattel mortgage it was in- 
solvent and its indebtedness was largely in excess of its capital 
stock, ana that its otheers and directors had assented LO the creation 
of its indebtedness, and that the said Convevances Were fraudulent 
and yoid as against creditors of said Moline Malleable Iron Works, 
and therein and thereby prayed, among other things, that a receiver 
might be appointed to take charge of and manage the property of 
the said corporation under the orders of this court, and that the 
said trust deed and chattel mortgage might be held and adjudged 
fraudulent and void as against said National Furnace Company and 
creditors of said Moline Malleable Iron Works; towhich said bill these 
defendants put in their several answers; and said Moline Malleable 
Iron Works, Henry H. Hill, and Stephen T. Waiker interposed their 
several demurrers; that after exhibiting said bill of complaint, to 
wit, on the Ist day of August, 1883, upon the application 
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59 of said National Furnace Company for the preservation of 

the property of the said corporation pending the said suit, 
and for the benefit of all parties interested therein and in the pro- 
ceeds thereof, this honorable court entered an order in said cause, 
as appears of record in this court, appointing one Robert E. Jenkins 
receiver of the said Moline Malleable Iron Works, and of its prop- 
erty, and directing him to take and hold possession thereof under 
the orders of this honorable court, and directing the said Moline 
Malleable Iron Works to transfer and convey to said receiver its en- 
tire property, both real and personal, and to deliver up to said 
receiver the possession thereof; and that thereupon the said Moline 
Malleable Iron Works did transfer, convey, and deliver up to said 
receiver its property and the possession thereof, and said receiver 
did enter into and take possession thereof. 

That thereafter and long prior to the time when said George H. 
Hill sold and conveyed to said complainant Mellen his interest in 
said trust deed and mortgage, to wit, on the 28th day of November, 
1883, the defendant, Stillman W. Wheelock, by leave of this honor- 
able court, filed his cross-bill of complaint in the aforesaid cause, 
made parties defendant to said cross-bill said Moline Malleable Iron 
Works, the National Furnace Company, George H. Hill, Charles F. 

Hemenway, and said Carson, and therein stated, among 
60 other things, that in the year LSSO the said Moline Maileable 

Iron Works requested that he and the said Carson should 
become guarantors for it Upon its commercial paper, and promised 
to give them security from any liability to loss by reason thereof by 
liens on its property, and that at this request and in reliance upon 
this promise they became guarantors for it from time to time to the 
amount of about fifty thousand dollars ($50,000); that afterwards, 
on November 12th, 1882, a resolution was adopted by said corpora- 
tion authorizing its officers to execute proper instruments to secure 
them from loss,and that thereafter, at the request of said Wheelock, 
suid corporation executed said trust deed and mortgage, and that 
neither Wheelock nor Carson were in any way interested In or con- 
nected with said company when they incurred this liability at its 
request; that after the said resolution of November 12th, 1582, was 
adopted by said company said George H. Hill, who was a stock- 
holder and director, became a guarantor for said company, and that 
by and through his influence as an officer of said company he was 
named a beneficiary under said trust deed and mortgage; that the 
said company was then largely indebted in excess of its capital 
stock, and that said George H. Hill had assented to the creation of 
this indebtedness and was liable to its creditors for this excess, and 
that said trust deed and mortgage were a valid security to said Car- 

son and the J. 8S. Keator Lumber Company, but that said 
| Hill was not entitled to have and receive the security thereof; 

that the said property covered by the said trust deed and 
chattel mortgage was rapidly depreciating in value and should be 
sold as soon as possible, and praying, among other things, that the 
said trust deed and chattel mortgage might be declared valid ; that 
the said receiver might be directed to sell immediately the property 
4—55 
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described in sald trust deed and mortgage, together with the « the r 
property of said company, and the proceeds of the sale of the aoee 
erty described in said trust deed and mortgage might be applied in 
satisfaction of and to relieve said Wheelock, Carson,and J. S. Neator 
Lumber Company from the liabilities assumed by them as endorsers 
for said Moline Malleable Iron Works, and the balance disbursed 
pro rata among the creditors of suid COMpany , that thereupon, to 
wit, on the 28th day of November, 1583, it was ordered by this hon- 
orable court, as appears of record in this court 1 sid cause, that 
said National Furnace Company, the Molin Malleable Iron Works, 
Hemenway, Carson, and George H. Ilill plead, answer, or . mur to 
the said’ cross-bill on or before the 20th hey of Den uber, 1585, 
and that a copy of said order be served -on said Hill on or before 
December 5, 1883, and that in case said Hill did not appear and 

plead, answer, or demur to said cross-bill as aforesaid the same 
62 should be taken as confessed by iis - that said order was duly 

served on said [fill on the Ist day of December, 18835, to wit, 
long prior to the making of the said assignment to said Mellen ; that 
the said defendants, The National Furnace Company, Hemenway, 
and Carson, answered said cross-bill, as directed by said order, but 
that said Pill and sald Moline Malleable Ir si Works fail (| toappeal 
in said cause and to plead, answer, or demur to said cross-bill therein, 
as directed by said order; that thereafter, to wit, on the 22nd day of 
December, 1553, the said receiver filed his petition in said cause, 
alleging, among other things, that the property of - | Moline Mal- 
ieable Iron Works in his possession as suc h receiver (and including 
therein the said property covered by said trust ood and chattel 
mortgage) was rapidly depreciating in value, and that for the inter- 
ests of all persons who might be interested therein and to realize 
anything for the creditors therefrom it should be sold at onee, and 
praying that he might be authorized to offer the said property for 
sale, and that thereupon it was ordered, on said petition being filed, 
by this honorable court, as appears of record 11) gaoer> CHuUSe in this 
-—cuurt, that the said receiver should offer and advertise for sale, in 
the Mahner dire ected bv sald order, all of sald property, and 


65 should report bids therefor to — court. 
That thereafter. to wit. on the 20th of * bruary, 1884, 
said receiver filed in said cause his report, ating herein, in sub- 


stance, that he had advertised and offered ‘eaid property for sale 
in the manner and as directed by said order, and that the highest 
bid received by him therefor was that of Stillman W. Wheelock, 
In the amount of thirty thousand dollars (330,000); that it was 
thereupon ordered by this honorable court, as appears of record In 
this court, that all persons should show cause, by the 28th day of 
February, 1884, why said bid of said Wheelock should not be ae- 
cepted; and that thereafter, to wit, on the 3rd day of March. 
1884, it was ordered by this honorable court in said cause, as appears 
of record in this court, that the said bid of said Wheelock for said 
property be accepted, and that said receiver sell and convey the 
same to him, and that thereupon said receiver did sell and convey 
the said property to said Wheelock in accordance with said order, 


- 
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That thereafter, to wit, on the 3rd day of March, 1884, it appear- 
ing to this honorable court that said George H. Hill resided beyond 
the jurisdiction of this court, it was ordered by this honorable court, 

as appears of record in this court, that said George H. Hill do 
64 appear and plead, answer, or demur to the said original and 

supplemental bill of complaint in said cause on or before the 
15th dav of April, 1884, and that a copy of said order should be 
served upon said Hill on or before the 15th day of March, 1884, and 
that in Cuse he did not appear, plead, answer, or demur to said bill 
as directed the same should be taken as confessed by him; and that 
thereafter, to wit, long prior to the time when said Hill sold and 
conveyed to said Mellen his interest in said trust deed and mort- 
gage, a certified copy of said order was served on said Hill; and 
thereafter, to wit, on the 22nd day of April, 1884, said Hill not ap- 
pearing and pleading, answering, or demuring to said original and 
supplemental bill, as direeted by said order, it was ordered by this 
honorable court in said cause, as now appears of record therein in 
this court, that said original and supplemental bill be taken as 
confessed by said Hall. 

That thereafter, to wit, on the 23rd day of April, 1884, long prior 
to the filing of the said bill of complaint by said William H. Mellon, 
said Hill not having chp pe ared and pleaded, answered, or demurred 
to said cross-bill, by the order of this court entered in said cause, 

and now appearing of record in this court, it was ordered 
60 that the said cross-bill of said Wheelock be taken as confessed 

by said George H. Hill; and afterwards, to wit, on the 26th 
day of June, ISS4. the sald cause came on to be heard upon the said 
original and supplemental bills of complaint and answers and re- 
plications thereto, and upon the said eross-bill of said Wheelock and 
the answers and replications thereto, and upon the testimony taken 
nn sald CuuUsSe, and il final 7 cree Was then renflered therein, which 
now appears of record in this court, and it was therein found by this 
honorable court, among other things, that the indebtedness of said 
Moline Malleable Iron Works was in excess of its capital stock in 
the sum of 875,000; that the said trust deed and chattel mortgage 
were valid in so far as they gave to said Wheelock, Carson, and the 
J.S. Keator LumberSompany a first lien on the property therein 
described, and that said George H. Hill was not entitled to any hen 
or security by reason of said trust deed and mortgage, and that the 
same were invalid as to him, because the liabilities of said company 
in excess of its capital stock was incurred while he was one of the 
directors and its vice-president, and with his knowledge and assent 
thereto, and because he was named in said trust deed and chattel 

mortgage as a beneficiary thereunder through his influence 
66 and control over said corporation as an officer thereof, and it 

was thereby decreed, among other things, that said Wheelock, 
Carson, and the J.S. Keator Lumber Company were entitled to have 
and receive the proceeds derived from the sale of the property con- 
veved by said trust deed and mortgage in part satisfaction of the 


sums paid by them for said company. 
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All of which matters and things these defendants do aver and 
plead in bar to said bill of complaint, and do pray judgment of this 
honorable court whether they should make any further answer to 
said bill of complaint, and to be hence dismissed with their costs 
and charges in this behalf most wrongfully sustained. 

STILLMAN W. WHEELOCK, 
AMAZIAH L. CARSON, 
CHARLES F. HEMENWAY, 
JERMAN S. KEATOR, | 
BEN. C. KEATOR, ? 
By OSBORN & LYNDE, 
Their Solicitors. 


- nn 


CHARLES M. OSBORNE & 
SAM'L A. LYNDE, Counsel. 


We do hereby certify that in our opinion the foregoing plea 
67 to the said bill of complaint is well founded in point of law. 
CHARLES M. OSBORNE & 
SAM’L A. LYNDE, 
Counsel for said Defendants, Wheelock, Carson, Hemenway, 
J. S. & B. C. Keator. 
STATE OF ILLINOTs, a 
Rock Island County, j adie 
Stillman W. Wheelock, being first duly sworn, says that he is one 
of the defendants to the said bill of complaint of William 8S. Mellen 


and Sophia Hl. Bovd, who have joined in the foregoing joint and qa 
several plea to said bill of complaint. Affiant further says that he 
has read the said joint and several plea by him and said Carson, 
Hlemenway, J. 5. & b. C. Keator pleaded to said bill of complaint 
and knows the contents thereof, and that the said plea is not inter- 
posed for delay, and that the same is true in point of fact. 
STILLMAN W. WHEELOCK. 
Subscribed and sworn to before me this third day of June, A Bh 
1886. 
[NOTARIAL SEAL. | KUGENE LEWIS, 
Notary Public. 
(Endorsed :) Filed June 11th, 1885. Wm. H. Bradley, el’k. 
68 Afterwards, to wit, on the fifth day of October, in the ad- 
journed October term of said court, 1885, in the record of.the ik 


proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 
Order. 
WiIttiaM S. MELLEN et al. 
Us. -In Chancery. 
MoLiIneE MALLEABLE Iron Works et al. 

Now come the parties, by their solicitors, and the defendants’ ma- 

tion to dismiss the bill for want of an order setting plea down for 
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argument coming on to be heard the complainants’ solicitor moves 
to have said plea set down for argument, and after hearing the argu- 
mentsof counsel the court overrules said motion to dismiss and orders 
that said plea be set for argument on Monday morning next. 


Afterwards, to wit, on the nineteenth day of October, in the ad- 
journed October term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit: 


Ord: ry 


WittiAM S. MELLEN ef al. 
In Chancery. 


Us 


Mo.uINE MALLEABLE [RON WoRrKs ef wy 


69 Now again come the parties, by their solicitors, and this 

cause comes on to be heard upon the plea of Stillman W. 
Wheelock et al., and after hearing the arguments of counsel the court 
takes the same under advisement. 


Afterwards, to wit, on the fourth day of January, 1886, in the 
December term of said court, 1555, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


Wriretr1AM S. MEetten ef al. 
re + In Chancery. 
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And now come the said complainants, by their solicitors, and the 
said defendants, Wheelock, Carson, Hemenway, J. 8S. Keator, and 
Ben. C. Keator, by their solicitors, and the court having considered 
the plea of said defendants to the said bill of complaint and the 
arguments of counsel thereon it is ordered that the said plea of the 
suid defendants, Wheelock, Carson, Hemenway, J. 5S. Keator, and 
Ben. C. Keator, to the said bill of complaint be, and the same is 
hereby, sustained. 

70 On the same day, to wit, on the fourth day of January, 
1886, there was filed in said clerk’s office the opinion of Judge 
Blodgett in said entitled cause, which said opinion is in the words 
and figures following, to wit: 
Opinion. 
Wa. S. MELLEN et al. 
vs. -In Chancery. 
Mottne MALLEABLE Iron Works et al. 
BLopGett, J.: 


This is a hearing as to the sufficiency of the plea filed by the de- 
fendants, Wheelock, Carson, Hemenway,and J. 8. and Bb. C. Keator. 


WILLIAM 8S. MELLEN, TRUSTEE, &¢., Vs. 


The bill is filed to enforce the rights reserved to George I. Hill 
under a trust deed given by the Moline Malleable Iron Works on the 
23d of June, 1883, upon its real and personal property for the pur- 
ose of securing certain of its creditors. among whom was (i orge 
LI. Hill. The plea sets out the proceedings OT this eourt it) 4 suit 
brought by the National Furnace Company on the 2d day of Jul 
1883, against the Moline Malleable Iron Works, George Hl. Hill, 5. 
W. Wheelock, and others, under which a receiver was appointed for 
the Malleable [ron Works corporation, and the property covered by 
the trust deed set out in the complainants’ bill in this cause was op 
sold, on the application of the receiver, and the proceeds applied in 
payment of certain indebtedness of said company, the defendant 
\\ heelock being the purchaser aut the receiver s sale. At the time 
the suit of the National Furnace Company was brought Mr. [Thill, 
one of the beneficiaries mentioned in the trust deed In question In 


, 


iv 
| 


' 
’ 


j 

this case, was a resident of the State of Ohio, and before he was 
served with process or brought in as a defendant to the original suit 
a receiver was appointed by this court for the Malleable Iron Works 
and placed in possess ion of the property of the corporation.  After- 
wards, and before Mr. Hill was served with process, Wheelock, by 
leave of court, filed a ecross-bill, to which Mr. Tlill was made a 

defendant, alleging in substance that he was one of the 
7] the beneficiaries under the trust deed in question, and charg- 

ing that the trust deed was void and inoperative as to defend- 
ant, George H., [Lill, but Was a valid contract so far as Wheelock was 


concerned. Afterwards, on the application of the receiver, the prop- om 6 
erty in the hands of the receiver, including that covered by the trust 
deed, Was by order of the court sold for the benefit of all persons who 
mioht be found LO be inte rested therein. Before Mr. Hill assions d 
his interest to the complainant in this suit he was served with an 
order to appear and plead, answer, or demur to the original bill and 
cross-bill, pursuant to the provisions of sec. 8 of the act of Mareh 3d, 
ISjo, “To determine the jurisdiction of circuit courts, &e.;" and 
after the time had elapsed within which by order of this court in 
the original case the defendant HLill Was required tt) plead, answer, 
or demur to said bills a final decree was entered in the original case 
as made by the original bill and eross-bill, by which. decree the 
court found that the trust deed was void as to the defendant, George 
H. Hill, and that so much of said trust deed as purported to secure 
the indebtedness of the Moline Malleable Iron Works held by Mr. 
Hill was inoperative and void. The allegations in the plea show | 
that Mr. Hill was served with process in the cross-bill, to which he ae 


was a party, and also that he was duly served with process in the 


original bill; hut itappears that the receiver was appointed and put 
In possesslon of the property before service of process on Mr. ill, 
and there is no allegation that he ever appeared to either the bill 
or cross-bill, [t is urged that the decree of the court in the suit by 
the National Furnace Company and the Wheelock cross-bill is not 
binding on Mr. Hill, because he was not a party to the suit—that is, 
that he had not yet been served with process when the receiver was 
appointed and the order made for the sale of the property by the re- 
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ceiver—but the plea shows that before the order for the sale of the 
property by the receiver was made Mr. Hill had been served with 
process under the cross-bill and was in defa-lt for want of a plea or 
answer, although no record of his default had been entered. It seems 
to me that the proceedings in the National Furnace Company case 
and the cross-bill of Wheelock show such full and complete juris- 
diction of the subject-matter and the parties as to make all 
these proceedings binding on Mr. Hill and on complainant, 
who is a mere volunteer assignee pendente lite. The National 
Furnace Co. bill was filed under the provisions of chap. 32, 
Rev. Stat. of Ills. in re gard LO “ Corporations for pecuniary 

profit,” and, even if the court erred, its errors cannot be 
72 attaclled collaterally. by the terms of section 25 of this 

chapter it is expressly provided that a court of equity may, 
for cood cause shown, take posse ssion of the property of such a cor- 
poration and wind up their affairs, and the bill in question was 
framed with express reference to giving the court Jurisdiction for 
that purpose under the provisions of the statute. This bill does not 
purport to be a bill for the review and correction of errors made by 
the court in the National Furnace Company case and lacks the 
essential features of such a bill. On the contrary, this bill proceeds 
on the assumption that all that was done in the National Furnace 
Company case was void as against Mr. Hill and the complainant, as 
the issignees of his interest in the trust deed, because the National 
Furnace Company was not a lien creditor and because Mr. Hill had 
not been served with process under the original bill in that case 
when the order for the sale of property was made, although he 
had been duly served under the cross-bill in that case at the time 
the sale was made. ‘The SCOpe and purpose of that bill was to 
wind up the affairs of the Moline Malleable [ron Company 
under the provisions of Sec, 23) of chap Oo, Rev. Stats., because it 
had violated certain of the provisions of the statute regulating the 
management of the business of such corporations and to set aside all 
ulleged preference given by that company to Mr. Hill as one of its 
officers and a creditor. ‘The cross-bil! of Wheelock seems to me to 
have been in all respects germane to the purposes of the original 
bill—that is, the purpose of the cross-bill was to assert, as it did, that 
the trust deed was valid sO lar iis Wheelock was concerned, and 
alleged invalidity so far as the defendant Hill was concerned, and 
no decree was entered determining Hill's right until he was properly 
before the court by due service of process. I may be allowed to say, 
outside of the plea and, perhaps, outside of what appears In the 
record, that application was made by Hill after the cross-hill was 
filed for leave LO enter a special uppearance and defend, which was 
denied unless he would enter a full appearance in the case. The 
plea, under the circumstances, seems to me to be a complete answer 
to the complainants’ bill, and will, therefore, be adjudged to be 
sufficient. 


Endorsed: Filed Jan’y 4, 1886. Wm. H. Bradley, clerk. 
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73 On the twenty-first day of January, 1886, in the December 

term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Decree. 


WictramM S. MELLEN ef al. ) 

US. | 

Tue Morning MALLEABLE Iron WorkKs, STILLMAN ! 
W. Wheelock, Amaziah L. Carson, Charles F. | 
Hlemenway, Jeremiah S. Keator, Ben. C. Keator, 


and Stephen T. Walker. 


In Chancery. 


And now come the sald complainants, by their solicitors, and the 
said defendants, Stillman W. Wheelock, Amaziah L. Carson, Charles 
I’. Hemenway, and Jeremiah 8S. Keator and Ben. C. Keator, part- 
ners, ete., by their solicitors, and the defendants, The Moline Malle- 
able Iron Works and Stephen T. Walker, come not, but therein make 
default: and thi upon, on motion of complainants’ solicitors, the 
default of said Moline Malleable Iron Works and Stephen T. Walker 
for want of appearance and plea, demurrer, or answer Is taken and 
entered herein, and it is ordered that the said bill of complaint be 
taken as confessed by said Moline Malleable Iron Works and Stephen 
T. Walker; and said cause coming on to be heard upon the bill 

of complaint and the plea of said defendants, Wheelock, 
74 Carson, He Incehnway, and Jeremiah S. and Ben. C. Keator, and 

the same having been argued by counsel, and the court being 
fully advised in the premises, doth sustain said plea, to which find- 
Ing the complainants except. 


And thereupon it is ordered, adjudged, and decreed that the said 
bill of complaint be, and the same is hereby, dismissed for want of 
equity, with costs to the defendants, to be taxed; from which decree 
complainants pray the allowance of an appeal, which is allowed 
upon the complainants filing an appeal bond in the sum of two hun- 
dred and fifty dollars, with security, to be approved by the clerk, and 
suid bond to be filed within sixty days. 


oe 


10 Afterwards, to wit, on the eighth day of February, 1886, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Know all men by these presents that we, William S. Mellen, of the 
city of Cincinnati, in the county of Hamilton and State of Ohio, as 
principal, and Henry H. Graham, of the city of Chicago, county of 
Cook and State of Illinois, as surety, are held and firmly bound 


ie 
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unto The Moline Malleable Iron Works, Charles F. Hemenway, 
Amaziah L. Carson, and Jeremiah S. Keator and Ben. C. Keator, 
late partners as J. S. Keator and Son, their heirs, executors, and ad- 
ministrators, In the penal sum of two hundred and fifty dollars; for 
the payment of which, well and truly to be made, we bind ourselves, 
our respective heirs, executors, and administrators. 


‘The condition of the above obligation is such that whereas on 
the twenty-first day of January, A. D. 1886, in a certain cause then 
pending in the circuit court of the United States for the northern 
district of Illinois, on the chancery side thereof, wherein said Wil- 
liam S. Mellen, trustee to the use of Sophia H. Bovd, and Sophia H. 
Boyd were complainants and said Moline Malleable Iron Works, 
Charles F. Hemenway, Stillman W. Wheelock, Stephen T. Walker, 
Amaziah L. Carson, and Jeremiah S. Keator and Ben. C. Keator, 

partners as J. 8. Keator & Son, were defendants, a decree was 
76 rendered dismissing the bill of complaint therein and award- 

ing to the said defendants their costs in said suit thereafter to 
be taxed, from which decree the said complainants have prayed for 
and been allowed an appeal to the Supreme Court of the United 
States : 


Now, if the said complainants shall prosecute their said appeal 
with effect and, if they fail to make their appeal good, shall pay all 
costs rendered and to be rendered against them in case said decree 
shail be aflirmed by said Supreme Court, then this obligation to be 
void ; otherwise to remain in full force and effect. 


In witness whereof the above-bounden William 8. Mellen and 
Henry H. Graham have set their hands and seals this 8th day of 
February, A. D. 1886. 


WM. 8S. MELLEN. SEAL. 
HENRY H. GRAHAM. [seEAt. 


Approved by— 
WM. H. BRADLEY, Clerk, 
By E. A. DRUMMOND, D’p'ty Clerk. 


Endorsed: Filed Feb’y 8, 1886. Wm. H. Bradley, clerk. 


Ti NoRTHERN District OF ILLINOIS, 83° 


I, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein William 
S. Mellen et a/. are the complainants and The Moline Malleable Iron 
Works, Stillman W. Wheelock, Amaziah L. Carson, et al. are the de- 
fendants, as the same appear from the files and records of said court 
now remaining in my custody and control. 


S$. MELLEN, &¢., VS. MOLINE MALLEABLE IRON WORKS ET AL. 
hereunto set my hand and affixed 


[In testimony whereof I hav 
in Chicago, in said district, this 


the seal of said court. at my ollice 
twelfth day of Mareh, 1SS6 
fSeal of Circuit Court [ —. Nort [ist 


WM. IL. BRADLEY, Clerk. 


mm ©. £, F ~ No. Dal. William S. 
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Mellen. tru for the use of Sophia H. Boyd, ; 
| Malleable lron Works, Charles Ir at lii- 
k, Stephen T. Walker, Amaziah L. Car- 
h S. Keator & Ben. C. Keator, late partners as J. 3. 


SOh, «a Jeremila 
Keator & Son. Filed April 12, 1536. 
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Supreme Court of the United States. 
OCTOBER TERM, 1888. 


William §.Mellen, Trustee for the use of Sophia 
H. Boyd, and Sophia H. Boyd, 


Appellants, 


The Moline Malleable /lron Works, Charles F. 
Hemenway, Stillman W. Wheelock, Stephen T. 
Walker, Amaziah L. Carson and Jeremiah 8. 
Keator, and Ben. C. Keator, late partners as J. 
S. Keator & Son, panos 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES, 
FOR THE NORTHERN DISTRICT OF ILLINOIS. 


—— —— —- 


BRIEF FOR APPELLANTS, WILLIAM 8. MELLEN, 
TRUSTEE, AND SOPHIA H. BOYD. 


THOS. McDOUGALL, 
Of Counsel for Appellants. 


et A eT 


Rohert Clarke & Co., Printers, Cincinnati.) | January, 1889. 


Supreme Court ot the United States. 
OCTOBER TERM, 1888. 


William S. Mellen, Trustee for the use of Sophia 
H. Boyd, and Sophia H. Boyd, 


Appellants, 


Us. 


The Moline Malleable /ron Works, Charles F. 
Hemenway, Stillman W. Wheelock, Stephen T. 
Walker, Amaziah L. Carson and Jeremiah 8. 
Keator and Ben. C. Keator, late partners as J. 


S. Keator & Son. 


Appellees. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS, 


BRIEF FOR APPELLANTS, WILLIAM 8S. MELLEN, 
TRUSTEE, AND SOPHIA H. BOYD. 


STATEMENT OF THE CASE. 


On the 5th day of May, 1884, appellants filed their bill 
in equity in the Circuit Court for the Northern District 
of Lilinois, which, in substance, was as follows: 

Appellants, who were residents of the city of Cincin- 
nati, and citizens of the State of Ohio, and appellees were 
citizens of the State of Lilinois, and residents of the Northern 
District thereof, averred that on the 23d day of June, 1883, 
the Moline Malleable Iron Works, a corporation created 
by the laws of the State of L[llinois, executed its deeds or 
mortgages, whereby it conveyed unto one Charles F. Ilem- 


9 
enway in trust, certain real and personal property, belong- 
ing to said corporation, as security among other obligations 
for the payment of twenty thousand ($20,000) dollars, of 
its commercial paper, which one George H. Hill, of the 
city of Cincinnati, State of Ohio, had indorsed for its ac- 
commodation and benefit. 

They further set forth that said trus: eeds, one being 
elven by the corporation on its real prope ty, and the other 
on its personal property, were duly recorded in the office 
‘of the recorder of deeds tor the proper county on the 22d 
day of June, 1883; that said George I. Hill was compelled 
to payand did pay said sum of $20,000, in four notes of five 
thousand ($5,000) dollars each, on which said notes he was 
accommodation indorser and guarantor for the said The 
Moline Malleable Iron Works, and of which said notes the 
sald [ron W orks Was maker: that the Moline Malleable 
[ron Works had @efaulted in the payment of said notes, 
and that the conditions of said trust deeds or mortgages 
were broken, and the same had become absolute, and the 
owners and holders of said $20,000 were entitled to the 


foreclosure of said mortga 


ges and the sale of said property 
to satisfy the said debt. 

They further set forth that for.a good consideration 
the said Hill, on the 12th day ot April, L884, did sell and 
convey his entire interest and right and title to said trust 
deeds or mortgages, and indebtedness secured by the same, 
to the appellants, who are now and have ever since said 
12th day of April, 1884, been the owners and holders of 
the same; and that there was due and unpaid to them on 
said indebtedness the sum of $20,000, with interest as set 
forth therein. 

They further averred that on the 2d day of July, 1883. 
the National Furnace Co., a corporation created under the 
laws of the State of Wisconsin, claiming to be a general and 
unsecured creditor of the Moline Malleable [ron W orks, did 
file its bill in equity in said Cirenit Court tor the Northern 
District of Illinois, which said bill was in substance as 
follows: 

That it, the complainant was a corporation under the 


3 


laws of the State of Wisconsin, and it filed its bill against 
the Moline Malleable Iron Works, Lleury iI. Hil, Stephen 
F. Walker, A. L. Carson, Cliarles F. Hemenway, 8. W. 
Wheelock, and W. J. Entriken, administrator, all citizens 
and residents of the State of Illinvis, and the Northern Dis- 
trict thereof; and also against George H. Hill, of Cincinnati, 
in the State of Ohio, and a citizen of the State of Ohio. 
Said furnace company further averred that the Moline 


Malleable Iron Works was indebted to it in the sum of 


$22,390.21 on certain promissory notes, which were made to 
it for iron sold and delivered by it to said iron works, 
None of said indebtedness being, at the time of the filing of 
said bill of complaint, then due. The bill states the names 
of the stockholders, officers and directors of said Moline 
Malleable Iron Works, among which was named the said 
George H. Hill as a stockholder, and as a director. It 
averred that the capital stock of said iron works was 
$95.000: that the total indebtedness of said iron works 
at the date of filing said bill was a hundred thousand 
($100,000) dollars, all of which was created, it averred, 
with the knowledge and assent of each and all of the di- 
rectors and officers; and that under the laws of Illinois, 
each and all of said directors and officers were liable for so 
much of said indebtedness as was'in excess of said capital 
stock, said liability being to all of the creditors of said iron 
works, of whom complainant was one, and for the benefit 
of all said creditors said bill in equity was filed. 

It set forth also, the giving of the trust deeds or 
mortgages aforesaid, and the terms thereof, and averred, 
that at the time the same were given, and for some time 
prior thereto, the said iron works was insolvent and the 
said trust deeds were null and void as against the general 
creditors of said iron works, for the following reasons : 

First. Because they constitute a partial assignment for 
the benefit of creditors, by which said corporation seeks to 
prefer the endorsers therein ‘named in preference to the 
other creditors of the corporation, which said attempt your 
orator is advised and believes is fraudulent and unlawful, 
under the statutes of the State of Lilinois. 
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Second. Because the said assignment does not purport 


to put the said assignee in possession of caid property, and 
the said assignee has not actually taken possession thereof, 
and has not given bond to the county court of Rock Island 
county, as provided by Jaw in the case of assignments for 
the benetit of creditors, and it is not intended to file such 
bond o* distribute the said assigned property under the pro- 
visions of the statutes in such cases made and provided, 

Third. That the two assignments constitute a part of 
the same transaction, and that the chattel mortgage upon 
the personal property therein described is void, as against 
the creditors of the said corporation, because the said 
corporation has been and still is allowed by the said as- 
signee to Mmahage, control. and use the property therein de- 
scribed in the usual and ordinary course of business, to the 
sume extent and in the same manner as the same were used 
by the said corporation before the execution of the said 
chatte! mortgage. 


a 


Fourth. Beeause the said documents operate and were 
designed to operate, to hinder and delay the creditors of 
the said Moline Malleable Lron Works, in the collection of 
their debts. 

Fifth. Because, as against the fair and honest credit- 

ors of the said cor] oration, the preference sought to be 
given to the said Ifill and the said Carson, two of the di- 
rectors of the said corporation, is null and void. 
Sixth. For divers other reasons your orator has been 
advised that all of the aforesaid acts and things of the said 
Moline Malleable [ron Works, as against your orator and 
the other dona fide creditors of said corporation, are null 
and void. 

The bill further alleged that to carry out the alleged 
fraudulent purposes aforesaid. of devoting said property to 
the payment of the debts of said directors and other par- 
ties that said iron works and its officers threaten that if 
any of the creditors of said company should institute legal 
proceedings to collect their debts. than said company would 
make an assignment of all its property for the benefit of 
its creditors. And the prayer ot the bill was, substantially, 
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that as complainant was without remedy at common law, 
that the corporation might be dissolved, its business closed 
up, and a receiver appointed; and that the trust deed and 
chattel mortgage might be adjudged fraudulent and void, 
and the property of the corporation sold and distributed 
among its creditors. 

On the 9th day of July, 1883, the same complainant 
filed its supplemental bill, averring that after the filing of 
its original bill, and on the 5th day of July, 1883, one of 
the promissory notes owned by it, and referred to in the 
bill of complaint, had become due and payable, and re- 
mained wholly unpaid, and that the remainder of said notes, 
seventeen in number, for various amounts, would mature at 
various dates between July 20, 1883, and September 23, 
1883; and by another supplemental bill, filed July 30, 
1883, complainant set forth that after the filing of its bill 
of complaint, two suits at law had been begun against the 
iron works by the creditors thereof, in the county court of 
Rock Island county; and that judgments would be ren- 
dered in said actions, and executions be levied thereunder, 
on the property of said debtors, and praying that said suit- 
ors might be restrained. 

Appellants, in this case, further averred that said bill 
of complaint, of the National Furnace Co., did not set forth 
any specific or existing lien or claim to the property cov- 
ered by said trust deeds or mortgages ; that it did not aver 
that the indebtedness owing to the furnace company, and 
sued on, orany part of it, was due; that it did not aver that 
any writ ot attachment, or execution, or other process of 
law had been issued, whereby any lien on or claim to any 
of said property had been obtained by said furnace com- 
pany against the property covered by said trust deeds or 
mortgages. 

Appellants further set forth that the Furnace Com- 
pany’s debt sued on was not in fact due, or any part 
thereof: and that the said Furnace Company had not ob- 
tained any judgment at law on said debt, and had not se- 
cured the issuing of any writ of attachment, or other 
process of law, against the property, and had not exhausted 
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its legal remedies for the collection of its debt, and had no 


| lien on or claim to said property covered by said deed and 
| chattel mortgage, when said bill of said furnace company 


was filed; and that, having no such lien or claim to said 


property, and not having exhausted its legal remedies for 
the collection of its said claim; that said Circuit Court for 
the Northern District of Illinois, on its behalf, could not, and 
had no right to, assume jurisdiction of said cause, and of the 
sald George I]. Hill’s interest in said property, or of said 
property, or te compel said Hill at any time to plead, an- 
swer, or demur thereto, or to make any order or decree in 
the premises affecting said property, or the interest of said 
Hill therein. 

The chp yyy Hants further averred in their bill that, after 
the filing of said bills by said National Furnace Company, 
and before the final hearing of said cause, and before any 
order or process on said bill was made, or served on the 
suid George HL. Hill; and while said court had not ae- 
quired, and was without, any jurisdiction over the person 


of said Hill, or his interest in said trust deeds or mortgages, 


_— 

and the property therein described; and, when it had no 

jurisdiction in the premises, did appoint one Robert E. 

Jenkins as receiver, to take possession and sell all of said 

property, and bring the proceeds thereof into court, to 

abide the further order of court: and said Jenkins did 

there and then enter into, and take possession of, all said 

property, a such receiver, covered by said trust deeds or 

mortgages, and on the 22d day of February, 1884, before 

any hearing or trial of said cause on its merits, said re- 

ceiver, acting under the order of said court, and in pursu- 

awnce thereof, did sel] said property to said William W. 

Wheelock, for the sum of thirty thousand ($30,000) dol- 

lars; which sale was, on the 3d day of March, 1884, by 
-_- 


sald Circuit Court confirmed, and possession of said prop- 
erty taken, under the order of said court, and delivered by 
said receiver to said Wheelock, and that he, Wheelock, was 
now in possession of said property, and claimed to be the 
owner of the same; and that all this was.done while said 
cause had not yet been heard on its merits, while the same 
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was still pending in the Circuit Court, and when no action 


had been taken by said court, setting aside said trust deeds 
or mortgages, and when said court had no jurisdiction over 
the person of said George LI. Hill, and his interest in said 
property. 

Appellants further said that, after the sale of said 
property as aforesaid, the said Circuit Court, without any 
authority of law, and for the first time, made an order on 
the said George H. Hill, as a non-resident defendant (which 
fact appeared by the bill of complaint of the National Fur- 
nace Company aforesaid ir purporting to be under section 738 
of the Revised Statutes of the United States, to appear and 
plead to the original and supplemental bill, on or before 
April 15, 1884, and to be defaulted unless he did so appear 
and plead, 

They further averred that said Hill did not appear, 
aud has never entered his appearance in said cause, and has 
never consented to suld court's taking jurisdiction of said 
cause, or of his interest in said property; and has been, 


since the filing of said bill by said National Furnace Com- 


pany, and is now, a resident and eitizen of the State of 


Ohio, and has not been in said district of Illinois since the 
filing of said bill. 

Appellants farther set forth in said bill that on the 
15th day of April, LSS4, appellant, William S. Mellen, us 
trustee, as aforesaid, by and with the consent and approval 
of his co-appellant, Sophia Il. Boyd, as the owners of the 
entire interest of said George H. Hill in and to said trust 
deeds or mortgages and said indebtedness secured thereby 
as aforesaid, appeared before said Circuit Court, and moved 
the court for leave to appear in said cause, and be made a 
party thereto, and be given leave to protect his rights in 
the premises; which motion the court overruled, and re- 
fused appellant leave to appear in said cause, or to be a 
party thereto, or to take any action therein to protect his 
right in the premises. 

They farther averred that said order of said court, seil- 
ing said property, was null and void; that, at the time the 
same was made, the court had not acquired jurisdiction of 


St oS ARN Se ipa a eg 


s 


the said property, nor of the person of said Hill, nor of his 
interest in the property so sold; that said court did not ae- 
quire by said cause jurisdiction to inquire into the validity 
ot suid trust deeds or Mnortgages, and did hot ucquire, and 
had not acquired, jurisdiction over the person of said Hill, 
nor of the property eovered by, and embraced in, said 
deeds or mortgages. And that all of its orders in the 
premises, affecting said property, and the said Hil! and his 
interest in said property, aud the interest of appellants 
thereunder, were null and void. 

They further averred that said Charles F. Hemenway, 
as trustee under said trust deeds or mortgages, had wholly 
failed and refused to protect the interest of said Hill, and 
appellants, in and to said property, and had sanctioned the 
illegal sales as aforesaid, made in violation of his duties as 
trustee, and without taking any steps, or doing any thing 
toward the protection of the interest represented by said 
Hill, and the appellants, in and to said property ; and had 
conspired with the other parties to the bill to injure the 
rights of the appellants as aforesaid. 

They made parties ice said bill of camplatnt, said 
Stillman W. Wheelock, Amaziah L. Carson, the firm of 
J.S. Keator & Son, and Stephen W. Walker, the Moline 
Malleable Llron W orks, and Charles I’. [lemenway. 

And they praved that said trust deeds or mortgages 
might be foreclosed, the liens thereunder, and claims to 
said property might be ascertained and determined; that 
their amounts and priorities be fixed; that said property 
might be sold, and the proceeds of sale distributed as the 
court may find said parties entitled thereto; that an ae- 
count of rents, issues and profits, might be taken, a 
receiver appointed to take possession of the property pend- 


ing the determination of the cause, and for such other re- 


lief as in equity they miglit be entitled. 

The foregoit y Was the substunce of the ball otf com- 
plaint in this cause. Due process of law was served on 
the Moline Malleable [ron Works, Charles F. Hemenway, 
William W. Wheelock, A. L. Carson, J. 8S. Keator, B.C. 


Keator, and others. Appearance Was entered by Osborn 


' 
: 
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; 


St hi tame 3 


Dp sti 


4y 


& Lyude, solicitors for William W. Wheelock, A. L. Car- 
son, Charles F. Hemenway, and the firm of J. 8S. Keator 
& Son. 

On the 7th day of July, 1885, exceptions tor imperti- 
nence to said bill were filed, which, in substance, asked to 
have eliminated from said bill the recitals therein regarding 
the suit broug!t by the National Furnace Company, and 
all of the steps tuken by the court thereunder. These 
exceptions were found by the master not to have been well 
tuken, and were overruled, and by the Cireuit Court the 
master’s.report was confirmed, 

On the 11th day of June, 1885, the defendants, W heel- 
ock, Carson, Hemenway, and Keator. filed their plea to 
said bill, which is to be found on pages 24, 25, 26, 27, and 
28 of said record. 

The plea set forth that privr to the time when said 
George H. Hill had sold and conve) cd to the appellants his 
interest in the trust deeds or mortgages, to wit, on the 2d 
day of July, 1883, the said National Furnace Company, on 
its own behalf, and on behalf of all of the creditors of the 
Moline Malleable [ron Works, filed its original bill of com- 
plaint in said Circuit Court, and made parties defendant 
thereto the parties heretotore set forth in appellants’ bill of 
complaint ; that the National Furnace Co. was a creditor 
of the said Moline Malleable lron Works at the time 
when said iron works executed said trust deeds or 
mortgages, that it was insolvent at that time; that its in- 
debtedness was largely in excess of its capital stock ; that 
its officers and directors had assented to said indebtedness: 
that the conveyances were fraudulent, and void as against 
said creditors of said iron works, and they theretore prayed, 
among other things, that a receiver might be appointed to 
take charge of Manage the property of the corpora- 
tion under the orders of the court, and that the trust deeds 
or mortgages might be held and adjudged fraudulent and 
void; that after exhibiting said bill of complaint, to wit, 
on the Ist day of August, 1883, upon the application of 
the National Furnace Company for the preservation of the 
property of said corporation pending the suit, ete., the 
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court appointed one Jenkins, receiver; and that said re- 
ceiver entered into and took possession of the property ° 
under orders of the court. 

That, on the 28th day of November, 1883, the defend- 
ant, Stillman W. Wheelock, by leave of the Cireuit Court, 
tiled his eross-bill of plaintiff in said cause, and made party 


ee lee 


defendant thereto, among others, the said George HH. Hill, 
and stated that in the year 1880 the said Moline Iron 
Works requested the said Wheelock and said Carson 
shoul! become guarantors for it upon its commercial paper, 


and promised to give them security from any liability or 
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loss by reason thereof, by liens on its property; and that, 
at its request, and in reliance upon this promise, they be- 
came guarantors, from time to time, to the amount of about 
$50,000; but afterward, on the 12th day of November, 1882, 
a resolution was adopted by said corporation, authorizing 
its officers to execute proper instruments to secure them 
from loss ; and thereafter, at the request of said Wheelock, 
suid corporation executed said trust deeds or mortgages ; 
that neither Wheelock nor Carson were in any way inter- —s 
ested in or connected with said company when they in- 
eurred said liability at its request; that after the resolution 
of November 12, 1882, was adopted by said company, said 
George H. Hill, who was a stockholder and director, be- 
came a guarantor for said company, and that by and 
through his influence as an officer of suid company, he was 
named a beneficiary under said deeds or mortgages; that 
the said company was then largely indebted in excess of its 
capital stock, and that the said George H. Hill had assented 
to said indebtedness, and was liable to its creditors for this 
excess ; and that said trust deeds or mortgages were a valid 
security to said Carson and the said J. 8. Keator Lumber 
Company; but that said Lhll was not entitled to have and 
receive security thereon; that the said property covered by 
said trust deeds or mortgages was rapidly depreciating in 
value, and should be sold as soon as possible; and prayed, 


* 


among other things, that the said trust deeds or mortgages: 


might be declared valid; that the said receiver might be 
directed to sell immediately the property described in said 
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trust deeds or mortgages, and the proceeds of the property 
described in said trust deeds or mortgages might be applied 
in satisfaction of and to relieve said Wheelock, Carson, 
and the lumber company from the liabilities assumed by 
them as indorsers for said iron works, and the balance dis- 
bursed pro rata among the creditors of said company; aud 
that, on the 28th day of November, it was ordered by the 
Circuit Court, as it appears of record, that said National 
Furnace Co., the said George Ll. Hill, and others, plead, 
answer, or demur to said cross-bill, on or before the 20th 
day of December, 1883; that a copy of said order be served 
on said Hill on or before December 5, 1883; and that in 
ease said Hill did not appear, and plead, answer, or demur 
to said cross-bill, as aforesaid, the same should be taken as 
confessed by him; that said order was duly served on said 
Hill on the Ist day of December, 1883, to wit, long prior 
to the making of the assignment to appellant, Wheel- 
ock; that the said defendants, the furnace company, 
Ilemenway, and Carson, answered said cross-bill; bat that 
said Hill and said iron works failed to do so; that there- 
after, on the 22d day of December, 1883, the said receiver 
filed his petition in said cause, and alleging, among other 
things, that the property in his possession, of said iron 
works, was rapidly depreciating in value, and that for the 
interests of all persons who might be interested therein, it 
should be sold at once, praying that he might be author- 


ize: to sell the same; and thereupon it was ordered, on the 


petition of said receiver, by the Circuit Court, that the re- 


ceiver should offer and advertise for sale all of said prop- 
erty, and should report bids therefor to the court; on the 
20th day of February, i884, the receiver filed his report, 
and that the highest bid received by him for said property 
was that of Stillman W. Wheelock, in the amount of $30,- 
000; that, on the 28th day of February, 1884, the said bid 
of Wheelock was accepted; and, on the 3d day of March, 
said receiver was ordered to convey all of said property to 
said Wheelock in accordance with said order; that there- 
after, on the 3d day of March, 1884, it appearing to said 
Cireuit Court that George H. Hill resided beyond the juris- 


diction of the eourt, it was ordered by the court that said 


Hill do uppear, plead, answer, or demur to the original or 


supplemental bill of complaint in said cause on or before 


the 15th day of April, 1884; that a copy of said order 
should be served Ol said Hill on or before the sald 15th 
day of March, 1884; and that in case he did not appear, 
plead, answer, or demur to said bill, as directed by the or- 3 
der, the same should be taken as confessed by him; that a | 
copy of said order was served on said Hill; aud that, on the 
22d day of April, 1881, said Hill not appearing and plead- 
ing, ete., it was ordered by the court that the original and 
supplemental bill be taken as confessed by said Hill; that 
on the 23d _* of April, 1884, prior to the filing ot the 
bill by appellants, the court found that Till had not ap- 
peared ill d pleaded tO the cross-bill of Wheelock, and that 
, the same be taken as confessed by said Hill; that on the 
20th day of June, 1884, the said cause came on to be heard 
i on the original and supplemental bill of complaint, and 
answers and replications thereto, and on the cross-bills of 
: W heelock. ana the iiswers and replications thereto, and _ 
| upon the testimon\ taken in said cause, and final decree 
' was then rendered therein, Which now appears ot record in 
; the court; and it was therein found by the court, among 
other things, that the indebtedness of the iron works was 


in excess of its capital stock in the sum of $75,000; that 
the trust de ce “ls Or mor (gage s were Vi alia, in) SO tar that they 
gave to said Wheelock, Carson, and the lumber company 
a first lien on the property therein described; that the said 
George II. Hill was not entitled to any lien or security by reu- 
son of said trust deeds or mortgages, and that the same were 
invalid as to him, because the liabilities in excess of its ca} 
ital stock were incurred while he was one of its directors 
and its president, with his knowledge and consent, and be- 


cause he was named in said trust deed and chattel mort- 


gage as a beveficiary thereunder, through his influence and 
control over said corporation as an officer thereof; and it 
was thereby decreed, among other things, that said W heel- 
ock, Carson, and the lumber company were entitled to have 
and receive the proceeds derived from the sale of said prop- 
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erty conveyed by said trust deeds or mortgages in part sat- 
isfaction of the sums paid by them for said company. All 
of which matters and things set forth in said plea, as afore- 
said, were by the defendants averred, and plead in bar to 
said bill of complaint, and judgment was asked accord- 
ingly. | . 

The case was heard on the complaint and plea, and the 
plea was by the court, on the 4th day of January, 1886, 
sustained, and the bill dismissed; and on the same day the 
opinion of Judge Blodgett, sustaining the plea, and dis- 
missing the. bill, as appears on pp. 29, 50, and 31 of the 
record, was filed in said Cireuit Court. By the opinion, it 
will appear that the court held that the bill of the National 
Furnace Company was filed to wind up the affairs of the 
iron works, under the provisions of section 25, chapter 32, 
Revised Statues of Illinois, because it had violated certain 
of the provisions of the statute regulating the management 
of the business of such corporation; and to set aside the 


alleged preference riven by that company to Mr. Lill as 


one of its officers and creditors: and that the cross-bill of 


Wheelock was in all respects germane to the original bill, 
and that, by the original bill of the National Furnace Com- 
pany, the Circuit Court had acquired jurisdiction of George 
H. Hill to the extent of his interest in and to suid prop- 
erty; and that the plea, under the circumstances, Was a com- 
plete answer to complainant’s bill. 

The toregoing is, in substance, a statement of the case 
now pending in this court on appeal, and the judgment in 
which appellants ask to have reversed, for the tollowing 
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ARGUMENT. 


‘“ Did the ( Treuit (Court acquire jurisdiction of George H. 
Hill, or of his rnlere at in said prop rly, in the CASE brought by 
the National Furnace Company, and refe rred to in the plea - 

Section 739 of the Revised Statutes of the United 
States provides that: 

“No eivil suit shall be brought before either of said 


eourts agvalnst an inhabitant of the United States, by any 
original process, in any other district than that of which he 


is an inhabitant, or in which he is found at the time of 


serving the writ.” 


[t is admitted that George H. Lill, at the time of the 
bringing of the suit by the National Furnace Company, was 
a resident and citizen of the State of Ohio, and that fact 
appears by the bill. 

[t is also admitted that he did not voluntarily appear 
in said cause, nor was he served by process in said district or 
circuit; therefore, the Cireuit Court could not have acquired 
jurisdiction over George H. Hill, or his interest in the 
property, save and except by service ot process ina proper 
case in the district in whiecb he resided, or by his voluntary 
appearance in said Cireuit Court. 3 


Hi rndon V. Ridge way, 17 How. 424. 


In section 738 of the Revised Statutes of the United 
States. it is provided : 


“That when, in any suit, commenced in any Circuit 
Court of the United States to enforce any legal or equitable 
lien upon, or claim to, or to remove any incumbrance, or 
lien, or cloud upon the title to real or personal property 
Within the district where such suit is brought, one or more 
of the defendants therein shall not be an inhabitant of, or 
found within, the said district, or shall not voluntarily ap* 
pear thereto, it shall be lawful for the court to make an 
order, directing such absent defendant or defendants to 
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appear, plead, answer, or demur by a day certain to be des- 
ignated, which order shall be served on such absent defend- 
ant or defendants, if practicable, wherever found, and also 
upon the person or persons in possession or charge of said 
property, if any there be: or where such personal service 
upon such absent defendant or defendants is not practi- 
cable, such order shall be published, in such manner as the 
court may direct, not less than once a week for six consec- 
utive weeks: and in case such absent defendant shall not 
appear, plead, answer, or demur within the time so limited, 
or within some further time, to be allowed by the court in 
its discretion, .-. . it shall be lawful for the court to 
entertain jurisdiction, and proceed to the hearing and adju- 
dication of such suit, in the same manner as if such absent 
defendant had been served with process within the said dis- 
trict: but such adjudication shall, as regards such absent 
defendant or defendants, without appearance, affect only 
the property which shall have been the subject of the suit 
and under the jurisdiction of the court therein, within such 
district.” 


This section provides for process on defendants resid- 
ing in other districts in a certain class of cases, and is 
limited to that class, and necessarily excludes every other 
class. The question is, was the case brought by the Na- 
tional Furnace Company one of the class of cases covered 
by section 738? If it was not, then the attempt to serve 
process on Mr. Hill, in that case, and to acquire jurisdiction 
therein of his interest in the property covered by the trust 
deeds, was void, and the plea ought not to have been 
sustained. 

The bill in this case which, for the purposes of the 
plea, is taken as admitted to be true, shows that the Na- 
tional Furnace Company had neither a legal nor an equit- 
able lien upon, or claim to the property covered by the 
trust deeds. It shows that the Furnace Company was 
only a general unsecured creditor of the Moline Malleable 
Iron Works, and that its debt as such creditor was not due 
at the time it filed its bill of complaint in the Circuit 
Court. Its claim against the Iron Works had not been re- 
duced to judgment, nor had it exhausted the property of 
the Iron Works, its debtor, by execution or other legal 
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process, nor had any attachment or other process been 
issued by the Circuit Court or any other court, whereby 
any lien on or vlaim to the property covered by the trust 
deeds had been acquired. A reading of the bill of the Na- 
tional Furnace Company in the light of repeated decisions 
of this court, and other courts, will be sufficient to satisfy 
the court without further argument that the case attempted 
to be presented by the National Furnace Company, was 
not a case covered by section 758, and that as attempting 
to entoree any lien on or claim to the property covered by 
the trust deeds, it could not have been sustained. 
Jone We (areen. | Wallace, 550. 


The syllabus ot that ease states the law to be as 


‘ 


follows: 


“A bill in equity will not he on behalf of judgment 
creditors to subject real property of their debtor held by a 
third party, upon a secret trust for him, to the satisfaction 
of their judgment, until a fruitless attempt has been made 
tor its collection by execution at law.” 


In Van Weel Vv. Winston, 115 U.. ». raps a I Justice Miller, 
in delivering the opinion of the court, on page 245, said: 
} 
“That as a creditor of the company, Mr. Van Weel 
had no right to interfere in the matter until he had a 


judgment against the company with an execution returned 
nulla hona.”’ 


In the ease atten pted to be made by the National 
Furnace Company, by their bill filed ir the Circuit Court. 
it Wiis allewed that the trust deeds or mortguges were in- 
valid; that the mortgages had been unlawfully preferred, 
and that the property had been placed thereby beyond the 
reach of the general creditors, including the complainant. 

In Jones v. Green, supra, these were exactly the alle- 
gations contained 1) the bill, and Vet this court decided 
that even although the creditors seeking to assail the con- 
veyances had reduced their claims to judgment, that did 
not give them a lien on the property, to entitle them in a 


l7 
court of equity to assalil the convevanee nace it fraud of 
the creditors. 


The court said: 


“In this case the bill alleges that executions were 
issued upon the judgments of the complainants and were 
returned unsatished; but the allegation was not admitted 
and no proof on the subject was produced at the hearing. 
The case, therefore, stands as a suit in equity commenced 
for the satisfaction of judgments before any attempt had 
been made for their collection at law by the issuing of 
execution thereon. That the suit can not be maintained 
under these circumstances is clear, both upon principle and 
authority.” 

In the Freedman’s Savings and Trust Company v. Earl, 
110 U. * pace 710, this court discusses at length, when it 
is that a creditor obtains a lien on, or claim to the prop- 
erty, that gives him a standing in a court of equity to 
assail the conveyances, such as was soughtto be assailed by 
the National Furnace Company in its complaint. 

Pages 715 et seq., are cited for a very full discussion 
of this doctrine, and would seem to us to settle beyond any 
controversy, the fact that the case presented by the 
National Furnace Company in its bill, was not a case cov- 
ered by section 758, and not being such a case, the Circuit 
Court did not acquire jurisdiction of the interest of Hill 
in the property, seeing that Hill was an inhabitant of an- 
other district, and had not voluntarily appeared in the 
CuuUse, 

Section 738, and its application to certain causes bas 
been interpreted in a well considered case. 

Sehainwald Vv. Lewis, 3 Fed. Rep. 510. 


Sections 738 and 7 
eases of The Pacific Railroad Company v. The Missouri 
Pacific Railroad Company, 3 Fed. Rep. 772, and Lovejoy v. 
Hartford Fire Insurance Company, 11 Fed. Rep. 64. 

It is claimed, however, by the Circuit Court, in its 


39 have also been considered in the 


opinion dismissing the bill in this case (Record, page 31), 
that the bill of the National Furnace Company was one to 
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wind up the affairs of the Moline Malleable [ron Works, 
under the provisions of section 2d, chapter 32, Revised 
Statutes, because the court said that the iron works had 
violated certain of the provisions of the statutes; regulating 
the management of the business of such corporations, 
Without specifying any such violations, and to set aside an 
alleged preference given by that company to Mr. Ifill as 
one of its officers and creditors; and it will be noticed that 
the Circuit Court, so far as appears by the record, did not 
on final decree dissolve the corporation or find complainant 
entitled to such relief. 

Could the bill of the National Furnace C ompany have 
been sustained, as claimed by the Circuit Court, as a bill to 
dissolve the corporation, under section 25 . ch: upter « 32, of 
the Revised Statutes of Illinois? That section and chapter 
will be found in Volume 1, page 618, of Starr & Curtiss’, 
edition of the Revised Statutes of Illinois, and the section 
is as follows: 


“25, Dissolution by decree—suits in equity against 
stockholders—winding up corporation—receiver. 25. It 
any corporation, or its authorized agents, shall do, or re- 
frain from doing, any act which shall subject it to a for- 
feiture of its charter or corporate powers, or shall allow 
any execution or decree of any court of record, for a pay- 
ment of money after demand made by the officer, to be 
returned ‘no property found,’ or to remain unsatisfied for 
not less than ten days after such demand, or shall dissolve 
or cease doing business, leaving debts unpaid, suits in 
equity may be br uglt against all persons who were stock- 
holders at the time, or hable in any way, for the debts of 
the corporation, by Joining the corporation in such suit; 
and each stockholder may be required to pay his pro rata 
share of such debts of liabilities to the extent of the un- 
paid portion of his stock, after exhausting the assets of 
such corporation. And if any stockholder shall not have 
property enough to satisfy his portion of such debts or 
liabilities, then the amount shall be divided equally among 
all the remaining solvent stockholders. And courts of 
equity shall have full power, on good cause shown, to dis- 
solve or ciose up thy » business ot any corporation, to up point 
a receiver therefor who shall have authority, by the name, 
of the receiver of such corporation (giving the name), to 
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sue in all courts, and do ail things necessary to closing up 
its affairs, as commanded by the decree of such court. Said 
receiver shall be in all cases a resident of the State of 
[llinois, and shall be required to enter into bonds payable 
to the people of the State of Lilinois, for the use of the 
parties interested, in such penalty and with such securities 
aus the court may, in the decree or order appointing the 
same, require. In all cases of suits for or against such re- 
ceiver, or the corporation of which he may be receiver, 
writs may issue in favor of such receiver or corporation, or 
against him or it, from the county where the cause of 
action accrued, to the sheriff of any county in this state 
for service.” 


We fail to see, on a reading of this section of the 
statute of [llinois, how the bill of the National Furnace 
Company gave it aright to invoke the aid of a court of 
equity, and seek for a dissolution of that company. 

The National Furnace Company was a creditor of a 
corporation, which was earying on, and which was engaged 
in active business when the bill was filed. At the time the 
bill was filed, the liabilities of the iron works to the 
furnace company had not matured, and were not due. The 
only averment in the bill touching any pretended abuse of 
the corporate powers of the iron works, was the creation 
of indebtedness in excess of the amount of its capital 
stock. It did not aver that it was in excess of its ability 
to pay the indebtedness, at the time the indebtedness was 
created. The bill of the furnace company further set forth 
the giving of certain trust deeds or mortgages, to secure 
certain indebtedness, which it was averred were fraudulent, 
and void for certain reasons therein set forth. The trust’ 
deeds were given to secure bona fide debts; and in the case 
of George HL. Hill were not given to secure a pre-existing 
debt, but were given to secure him for money which he 
thereafter obligated himself to pay on behalf of the company 
on the company’s default, and which he in fact did pay. 

The bill also averred that the company was insolvent— 
although at the time of the filing of the bili it had not 
committed any act of insolvency—neither was any act of 
insolvency fecited in the bill. We submit that the bill 
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filed on behalf of the furnace company, did not on its face 
entitle it to a decree, dissolving the corporation, under 
section 25. chapter 32, of the Revised Statutes of Illinois. 

The Case of Hyd Park Gas (0. Ve Henry Kerber. 5 
Bradwell, Ill. App. 132, is an instructive case, touching the 
application of section 25, and when a court of equity will 
decree the dissolution of a corporation, and that the ease 
presented by the bill of the National Furnace Co., was not 
such ad Case, | 

In Wernoek v. Turpin, 96 Ill. 155, the Supreme Court 
of Illinois held that section 2), chapter ou, being the sec- 
tion referred to, applies only to corporations organized 
under that act, and to no others. 

The bill of the National Furnace Company does not 
set forth that the Moline Mallable [ron Works was a com- 
pany created under the Act of July 1, 1872, ‘and was a 
corporation subject to the provisions of section 25, chap- 
ter 52. 

Even if a case had been presented by the bill of the 
National Furnace Company, calling for a dissolution of 
the Moline Malleable Iron Works, which we say is not so 
presented, the averment that it was a corporation created 
under the Act of July 1, 1872, and was bound by the 
provisions of seetion 20, would have been absolutely neces- 
sury, and its absence would have made the bill liable to de- 
murrer. 

[It requires a very strong case of abuse of corporate 
powers, to warrant a court of equity to seize the ‘property 
of a going corporation, engaged in active business, sell it 
and dissolve the company. We know of no case where 
this was done on the complaint of a general unsecured cred- 
itor of the company, whose debt was not even due. 

[It will be noticed by section 20, that the acts necessary 
to authorize a court of equity to exercise such extraordi- 
nary remedies, are such as would subject the corporation 
to a forfeiture of its charter or corporate powers; for it is 
not pretended that this company had allowed any execu- 
tion or decree of any court of record for a payment of 
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money, after demand made by the officer, to be returned, 
“No property found,” or to remain unsatisfied. 

We submit, therefore, that the bill filed by the Na- 
tional Furnace Company, was not such a bill on its face as 
entitled it to a dissolution of the Moline Malleable Iron 
Works, under section 25, chapter 32, of the Revised Stat- 
utes of Illinois, and can not be sustained as such. © 

Supposing, however, for the purposes of the argument, 
that it was-such a bill, is such a suit one contemplated by 
section 738 of the Revised Statutes of the United States? 
We submit that it is not. 

An unsecured creditor bringing such a suit, whose 
claim is not in judgment, has no claim to and can have no 
lien on any part of the real or personal property of the 
corporation, such as is contemplated by section 738. In the 
event that the corporation is not dissolved, and a creditor 
is not entitled to a decree to wind it up, his bill necessa- 
rily must be dismissed. No receiver could be appointed 
who would have the right to sell the property until such 
action was taken by the court, and it does not appear by 
the record in this case that the Moline Malleable Iron 
W orks ever was dissolved, or that the court found that the 
National Furnace Company was entitled to have the cor- 
poration dissolved and the relief granted as provided by 
section 25, chapter 52, of the Revised Statutes of Illinois. 


I. 


“© Had the Circuit Court the authority to make the order of 
sale that it made in the case brought by the National Furnace 
Company ?” 

The Cireuit Court appointed a receiver to take pos- 
session of the property covered by the trust deeds or mort- 
guages, and ordered the property sold covered by said trust 
deeds, before it had even attempted to acquire jurisdiction 
of the interest of George H., Hill. 

As appears by the record, the receiver was appointed 
on the Ist day of August, 1883, upon the application of 
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the National Furnace Company; and on the 22d day of 
December, 1823, the receiver was authorized to offer said 
property for sale, and to report bids therefor to the court; 
and on the 20th. day of February, 1884, the receiver filed 
in the case his report that he had advertised and offered the 
property for sale, and that the bid of Stillman W. Wheelock, 
of $30,000, was the highest and best bid for the same: and 
on the 38d day of March, 1884, said bid was accepted and 
the receiver ordered by the court to sell and convey the 
property to said Wheelock, which was accordingly done; 
prior to that time no action of any kind had been taken 
to bring George IL. Ihill before the court on the complaint 
of the National Furnace Company, and no order had been 
made on him to plead, answer or demur to said original 
and supplemental bill. 

On the 5d day of March, 1884, after the property had 
thus been sold to W heeloeck by the receiver, the said [Hil] 
was ordered by the court to appear and plead, answer or 
demur to the said original and supplemental bill of com- 
plaint, on or before the 15th day of April, 1884. These 
dates, which appear by the record, and which are not dis- 
puted, show that when the receiver was appointed to take 
possession of the property, and the property was sold and 
transferred to Wheelock, no attempt had been made to 
bring George H. Hill before the court on the original or 
supplemental bill, or to afford him an opportunity to pro- 
tect his interest in and to the property thus sold to 
W heelock. 

The bill of the National Furnace Company showed 
and advised the court at the time it was making these 
orders, and contirming said sale, that George H. Hill was 
a citizen of the State of Olio, and a resident thereof. It 
certainly seems clear on authority, that any order made by 
the court affecting the interest of Hill, before jurisdiction 
had been acquired of said Hill or his interest in the prop- 
erty, must be void. 

This question is discussed in the case of Webster v. 
Reed, 11 llow. 457, where the court, on page 460, say : 
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*“ No person is required to answer in a suit on whom 
process has not been served, or whose property has not 
been attached. In this case there was no personal notice 
nor attachment, or other proceeding against the land until 
after the judgments. The judgments, therefore, are nulli- 
ties and did not authorize the executions on which the land 
was sold.” 


In the same case the court say: 


“Tf jurisdiction could be exercised under the act, it 
Was essential to show that all its requisites had been sub- 
stantially observed. It was necessary for the plaintiff to 
prove notice; and negative proof that the notice was not 
given, under such circumstances, could not be rejected.” 


This is a very instructive case as to what the court 
may do in cases where it can only acquire jurisdiction of 
the interest in the lands by a specific method, and where 
before any order can be made affecting the interest in the 
land of any party claiming to own it, or to possess an in- 
‘terest in it, the provisions of the statute conferring juris- 
diction must first be complied with. Any judgment or 
order made before the provisions of the statute are com- 
plied with, is void, and can not be made ralid by an at- 
tempt to comply, or even compliance with the statute, 
after the order or judgment has been rendered. 

The extent of the power of the court to make orders, 
even where it has acquired jurisdiction, which we claim it 
did not in this case over the interest of Hill, is well settled 
in the case of Windsor v. Me Veigh, 93 U. S. 274, where 
the court say, speaking of the general provision that the 
court having acquired jurisdiction, bas a right to decide 
every question which arises in the case: 


“That is only correct when the court proceeds after 
acquiring jurisdiction of the cause, according to the estab- 
lished modes governing the questions to which the case 
belongs, and does not transcend, in the extent or character 
of its judgment, the law which is applicable to it.” 


This doctrine and its application to various cases is 
well stated in the following cases : 
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United States Vv. Walker, | 09 U. S. P58, 
Big low Forrest, {) Wallace 359, 
kx parte Damge, 18 Wallace, 163. 
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An examination of these cases will show that the 
orders attempted to be made in the former case, as to the 
appointment of a receiver for the property covered by the 
mortgages and the sale of the said property, and the 
confirmation of the sale of the said property, could not in 
any way bind or affect the interest in the property of 
George H. Hill as mortgagee; and, therefore, so far as that 
interest is concerned, he or his assignee or assignees are 
entitled to the foreclosure of said mortgages, and the pro- 
tection of their interests in said property, the same as if no 
suit had ever been brought by the National Furnace Com- 
pany, and no such orders had ever been made. 

As has been said, and as appears by the record, the re- 
ceiver was appointed, the sale was made of the property, 
and the sale confirmed, in that cause, before any attempt 
was made to serve George H. ILill with process on the orig- 
inal and supplemental bills, and certainly long before the 
time when he was compelled to answer or demur to the 
bill, even if the court had acquired jurisdiction of his in- 
terest in the property by reason of said bill. 

[f our first proposition be correct, that the Circuit 
Court did not and could not acquire jurisdiction of the in- 
terest of George II. Hill in and to this property, because 
the case presented by the bill of the National Furnace 
Company was not ove covered by section 738 of the 
Revised Statutes of the United States, all the orders made 
by the court, as against said Hill and his interest in the 
property, are necessarily void. 

Even if we are wrong in that proposition, nevertheless 
the action of the Cireuit Court, in ordering this property 
sold, and confirming the sale, under the bill of the National 
Furnace Company, before it had even attempted to acquire | 

jurisdiction of said Hill, or his interest in the property, by 
the necessary proceedings or orders required by section 738, - 


was void, because said order to sell and the confirmation ot 
said sale were made long before the court had even at- 
tempted to acquire jurisdiction of the interest of said Hill 
in and to said property; and the court could not suose- 
quently, as against said Hill, who did not voluntarily appear 
in said cause, make valid its action by any thing it might 
do thereafter. 


It, 


“Tf the Circuit Court did not acquire, and could not 
acquire, jurisdiction of George H. Hill, or his interest in said 
property, by the original and supplemental bills of the National 
Furnace Company, did the cross-bill of Wheelock and others 
enlarge the jurisdiction of the court in the cause, and give the 
court jurisdiction over the interest of said Hill in said prop- 
erty, and over said Hill, which jurisdiction it could not and did 
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not acquire by the original and supplemental bills: 


It will be noted here that the property was sold, and 
the sale confirmed, long before any decree had been entered 
or taken, either on the original bill or cross-bill, affecting 
the interest of Hill in the property, and long before any 
decree was taken on the merits of the cause presented by 
the bill or cross-bill. 

The decree of the court on the merits was entered on 
the 26th of July, 1884. On the 23d of April, 1884, the court 
found that said Hill had not appeared, pleaded, answered, 
or demurred to the cross-bill, and it was, therefore, taken 
as confessed by said Hill;-and on the 22d of April, 1884, 
the same decree, pro confesso as to the original bill, was en- 
tered against Hill. The order to said Hill to plead as to 
the cross-bill was made on the 28th day of November, 
1883, and the time in which to plead, answer, or demur to 
said bill was fixed for the 20th of December, 1883, and Lill 
was served with a copy of said order in Ohio on the first 
day of December, 1883, but no decree was taken, either on 
the merits of the bill, or pro confesso on the cross or origi- 
nal bills against Llill, until the dates heretofore stated. 
Assuming, then, that the Circuit Court did not acquire 
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jurisdiction over said Hill, or his interest in the property 
covered by the trust deeds, by the original and supple- 
mental bills, did it acquire jurisdiction, or have its juris- 
diction enlarged, by any cross-bill filed in that case? 

It is well settled that a cross-bill is a mere auxiliary 
suit, and must touch matters in question on the original bill. 

Cross v. De Valle, 1 Wallace, 1. 

It is also settled that matter can not be litigated be- 
tween the defendants, by way of cross-bill, which 1s foreign 
to the original bill. 

Putnam #- New Albany, 4 Biss. BOD. 

Nor can a cross-bill be used for settling any contro- 
versy between defendants. 

Weav yT We Alter, ) W vods 152. 

Neither Cah new parties be brought into a Case by the 
eross-bill, 

Shiel/s v. Barrow, 17 Howard 130. 

This proposition would seem to settle conclusively our 
third proposition, namely, that the Circuit Court did not 
acquire jurisdiction over Ilill’s interst in the property by 
the cross-bill, if it had not acquired it under the original 
and supplemental bills; for if Hill or his interest in the 
property could not be made a party to the original bill, and 
he and such interest were essential parties to the cross bill, 
then he was a new party, and a new controversy was 
created which was not germane to the original bill. 

[t is clear that even as against the other mortgagees 
under the trust deeds, the National Furnace Company pre- 
sented no case for relief, for it was merely an unsecured 
ereditor, whose debt was hot due, and it had LO lien Oh or 
claim to the property In question, as we have already stated. 

[un Ayres v. Carver, 17 Howard 591, the court says: 


“The cross-bill is auxiliary to the proceeding in the 
original suit and a dependency upon it.” 


In Shields v. Barrow, supra, the oftice of a cross-bill is 
fully discussed, and the court Is referred to that case in 
connection with the eases already cited to show that if no 


case was presented by the original bill which would justify 
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the Circuit Court in seizing jurisdiction of the interest of 
Mr. Hill in the mortgaged property, the jurisdiction of the 
eourt could not be enlarged by the cross-bill. and Hill’s in- 
terest in the property could not be affeeted by any order or 
decree made on that cross-bill. , 

As we have stated, it was attempted to acquire juris- 
diction of Hill and his interest in the property on the cross- 
bill, long before any attempt had been made to acquire 
jurisdiction of him and his interest on the original and sup- 
plemental bills. The order on the cross-bill was served on 
Hill in Ohio on the Ist day of December, 1883, ordering 
him to plead, answer, or demur to said cross-bill on or 
before the 20th day of December, 1883. It wus not until 
the 3 day of March, 1884, that the court ordered Hill to 
appear, ptead, answer, or demur to the original and supple- 
mental bills, which was to be done by lim on or before the 
15th day of April, 1884, and during these dates the entire 
property covered by the trust deeds which had bec NH taken 
possession of by the receiver, had been, by the court or- 
dered to be sold, and the sale had been confirmed, and the 
purchaser put in posssession of the property. 


cv. 


“Are the complainants entitled to the relief sought by their 
bill which was dismissed by the Cireuil Court. and from which 
dismissal, appeal was taken to this court 7 7 

The order made b\ the court on George HH. Lill to ap- 
pear and plead to the original and supplemental bills, was 
made on the 3d day of March, 1884, and the time fixed was 
on or before the 15th day of April, 1884, The bill in this 
vase shows that, prior to said 15th day « f April, 1884, Hill, 
on the 12th day of April, 1884, for a good consideration, 
sold and transferred his entire interest in said trust deeds, 
and indebtedness thereby secured, to the appellants herein, 
a conveyance being made to William 8. Mellen as trustee 
for his co-appellant, Sophia H. Boyd; and that on the 15th 
day of April, being the date fixed for said Hill to plead, 
answer, or demur to said original and supplemental billsy 
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and before any decree had been entered, either on the mer- 


Bay a “tae 


its of the original hill, or pro confesso on the cross-bill, the 
said Mellen, appellant, appeared before said Circuit Court, 
and petitioned the court for leave to appear in said cause, 
and be made a party thereto, and be given leave to protect 
his interests in the premises, of which interests he advised 
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the court, which motion the court overruled, and refused 
appellant leave to appear in said case, or to be a party 
thereto, or take any proceeding therein to protect. his rights 
in the premises ; and tlese averments are not denied by the 
plea. 

We claim that, even if the court had acquired jurisdic- 
tion over Hill and hie interest in the property, that neverthe- 
less appellant was entitled to be made a party to that proceed- 


ing, and have his rights protected, because at that time no 


decree had been taken on the merits of the bill, and he was 
interested in the proceeds of the sale and the questions 
touching the validity of the trust deeds, 

If the court did not acquire jurisdiction of Hill’s in- 
terest in said property by the original and supplemental 
bills, and the jurisdiction of the court was not enlarged by 
the cross-bill, certainly the complainants are entitled to the 
relief sought in the bill herein. That they are so entitled 
to the relief, seems to us clear, if we are eorrect in our as- 
sumption as to the lack of jurisdiction by the court, in the 
case brought by the National Furnace Company, over the 
interest of said Hill in the property covered by the trust 
deeds. 

A very instructive case as to the relief appellants are 
entitled to, is the case of The Minnesota Company v. The St. 
Paul Company, 2 Wallace, 609. 

The bill in that case was framed similarly to the one in 
the case at bar. In that case, property had been sold by 
the marshal, under a wrong °.terpretation of an order 
which the court did in fact make. The court confirmed the 
sale. Its attention not having been directed specifically to 
the marshal’s mistake, or any issue raised as to what the- 
court really meant, the Supreme Court held that a bill in 
the case was proper; that its recitals were necessary, and 
granted the relief sought, and that without determining 
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whether the bill filed was a supplemental bill in the former 
case, or an original bill — whether it was independent, or 
only ancillary to the former suit. It held that an unjust 
advantage had been obtained by one party over another, by 
a perversion and abuse of the orders of the court, and the 
party injured, coming now to the same court, to have this 
abuse corrected, and carry into effect the real intention and 
decree of the court, was entitled to the relief sought. 

It is certuinly well settled that where the property, or 
interest in the property, has been seld under the order of 
the court, which order of the court was void, because the 
court had not acquired jurisdiction of the party or the in- 
terest in the property; that the proper proceeding for the 
party thus injured to assert his rights, is by a bill filed in 
the court to set aside the cloud thus attempted to be cast 
on his interest in the property, aud to bring all the parties 
before the court, in order that full and final relief may be 
granted, as has been done in this case. A full discussion 
of this principle is found in the case of the Pacifie R. R. 
of Mo. v. The Mo. Pa. R. R. Co., 111 U. 8. 505, where the 


court say : 


“Upon the question of jurisdiction there can be no 
doubt that the Circuit Court, as the court which made the 
Ketchum decree, and had jurisdiction of the Ketchum suit, 
as this court in Pacific Railroad v. Ketchum, 101 U. 8. 289, 
held it had, has jurisdiction to entertain the present suit, 
to set aside that decree on the grounds alleged in the bill, if 
they shall be established as facts, and if there shall be no 
ralid defense to the suit.” 


It seems to us clear that the Circuit Court in the for- 
mer case did not acquire jurisdiction of the interest of 
George H. Hill in the property covered by the trust deeds ; 
that Hill’s interest as mortgagee was not affected, and could 
not be affected, by any order made in that case, whatever 
may be the effect of the orders made in that case upon the 


parties who entered appearance, or who resided within the 
district, and were served with process. 
It further appears clear that the Circuit Court should 
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not have refused the right of appellants to proceed and 
assert their rights in the original case, which they sought 
to do on the 15th of April, 1884, before any decree had 
been entered by the court on its merits, or any action had 
been taken by the court determining the extent and the 
chareeter of the interest of said Hill in and to the property 
covered by the trust deeds. 

On said 15th day ot April, 1884, the appellants were, 
and ever since have been, the owners of the trust deeds or 
mortgages to the extent that they covered the interest of 
said Ilill, which interest of said Hill was created by his 
paying $20,000 in money for said iron works, and which 
trust deeds were given to secure said payment before it was 
made, and as the condition of its payment, and not to 
secure a pre-existing debt; and therefore the case was not 
one which is covered by any rule vitiating a so-called pref- 
erence in favor of a directer or officer of the company, 
procured by his influence, tosecurea pre existing debt, when 
the corporation is insolvent. 

Any director or officer of a corporation has a right to 
insist, whatever may be the condition of the corporation at 
the timé, that before he advances money, or becomes se- 
curity for the payment of any debts, he shall be secured by 
mortg. ge. It is only where an existing debt is sought to 
be secur. d, in preference to other existing creditors, when 
a corporation is insolvent, that the validity of the security, 
given to an office or director, procured by his influence, can 
be questioned ; but the record in this case shows that at the 
time the trust deeds were given, Mr. Hill had not then paid 
any money for or on behalf of the Moline Malleable Iron 
Works. He insisted, as he had a right to insist, as any di- 
rector or officer had a right to insist, that before he as- 
sumed the obligation of an accommodation indorsér for 
the company, and before he paid the money as such accom- 
modation indorser, he should be seeured by trust deeds on 
the property of the company. 

We submit that on the record itself, admitting all the 
allegations of the plea to be true, that no case of any kind 
is presented that justified the Circuit Court in ordering the 


interest of George H. Hill in the: property to be sold, and 
in setting aside said trust deeds so far as the same secured 
the valid indebtedness of the Moline Malleable Iron Works, 
in favor of George H. Hill, created as aforesaid. 

The plea of the appellees concedes the truth of the 
allegations contained in the bill, and simply sets up as a 
defense, the order made in the cross-bill in the case brought 
by the National Furnace Company, which was not a case 
entitling the Circuit Court to take jurisdiction of said Hill 
or his interest in the property. That order, as we have 
stuted, was made on the cross-bill some time after the ap- 
pellants applied for leave to the court to be made parties 
to that cause, and was made by the court when it was 
without jurisdiction of said Hill or his interest in the 
property, which leave the Circuit Court refused, and which 
order or decree on the cross-bill was made long before any 
decree had been rendered on the original or supplemental 
bills in the cause. The property was sold and sale con- 
firmed before the Circuit Court issued any order to Hill to 
plead to the original or supplemental bills. The final 
decree on the merits was not rendered until some time 
after this suit was entered in the Circuit Court. 

We respectfully submit that the Circuit Court erred 
in sustaining the plea to the bill, and dismissing said bill, 
and that said judgment ought to be reversed, and the case 
remanded to the Cireuit Court for such relief in equity as 
the appellants are entitled to. 


THOS. McDOUGALL, 
Of Counsel for Appellants. 
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[n addition to what has heretofore been stated, it will be 
noted by the plea (Rec., pp. 24-28) that the cross-bill of 
Wheelock and Carson fails to state any default in the con- 
ditions of the mortgages or any grounds which entitled them 
to any specific or general relief as mortgagees. 
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The conditions of the mortgages are to be found in Record, 
pp. 2-4. By these conditions it will appear that Wheelock 
and Carson and the other mortgagees were only entitled to 
sale and foreclosure on default of payment by the graniors. 

The cross-bill, as appears by the plea and the record, fails 
to show that at the time it was filed or at the time of the 
sale of the property, or any other time, the company had 
defaulted in the payment of the obligations on which they 
were guarantors; fails to show that the company had not 
paid them, and fails toshow that Wheelock and Carson had 
been compelled to pay anything or were in any way injured. 
All that it does show as geround for relief is (Rece., 1). 25) 
that I1ill’s lien was invalid because he used his influence 
as director to procure it, and that the property was rapidly 
depreciating in value. What value it was and whether 
suflicient or not does not appear, It does not even appear that 
the debts guaranteed by Wheelock and Carson were even 
due. 

These facts are to be borne in mind in what follows in 
reply to the brief of counsel for appellees. 


ARGU MENT. 


“Jurisdiction over Subject- Matter.” 


Pages 15 to 25 of brief contain a discussion of the juris- 
diction acquired by the original bill of the National Furnace 
Company. 

So far as George H. Hill and his interest in the specific 
property embraced in his mortgages is concerned, that bill 
could only give the court jurisdiction of the subject-matter 
provided on its face, it disclosed such a case as is covered 
by Revised Statutes, section 738. If the bill on its face did 
not disclose such a case, then, so far as Hill’s interest in the 
property aud the mortgages was concerned, the circuit court 


did not and could not acquire jurisdiction of the subject- 
matter. 

This seems to be conceded by counsel for appellees, for on 
page 26 of their brief they say: 

“The provisions of this statute were complied with in the 
service of this order on Hill, and if the case presented by the 
Furnace Company’s bill came u ithin the scope of the statute,” &c. 


Did the case presented by the Furnace Company’s bill 
come within the seope of the statute? If it did not, it is 
conceded, so far as this branch of the argument Is concerned, 
that the circuit court did not acquire jurisdiction over the 
subject-matter, to wit, Hill’s interest in the mortgages and 
the property they covered, and therefore its decrees in the 
premises were void, and the decree in this case dismissing 
the bill ought to be reversed 

In order to determine whether the case presented by the 
Furnace Company’s bill came within the scope of the statute, 
section 738, let us follow the brief of counsel for appellees 
and see how they define their omnibus bill—a bill drawn 
evidently to catch something. if there was anything to 
catch. 

On page 27 of their brief counsel say this bill was not a 
ereditor’s bill. This isa frank confession; we did not think 
it was. The Furnace Company was an unsecured general 
creditor, “ whose debt at the time of filing its bill was not even 
due.” It had no lien on or claim tothe property mortgaged 
that was either legal or equitable. 

On the same page counsel tell us what the hill is: “A dill 
for the administration and distribution of property that formed 
a trust fund.” 

Following this statement and as the reason for making 
it, counsel say : 

“There can be no question but that upon the insol- 
vency of a corporation or its dissolution its property 
becomes a trust fund for its creditors primarily, and after 


satisfaction of their claims, for its stockholders. Any cred- 
iter can maintain a bill for the administration of this trust 
and the distribution of this fund. <A bill of this character 
is a bill to enforce the primary lien and claim of the cred- 
itors upon this trust fund, and conforms to the first class of 
suits described in the statute.” 


No authorities are cited to sustain this captivating, en- 
chanting, indefinite claim of the trust character of corpo- 
rate assets. 

It will be noted here this corporation was an existing, 
active, going concern; so we are not called on to discuss this 
trust theory as applied to corporations which are dead— 
dissolved. 

This trust theory is best answered by the language of the 
eourt in Arthur vs. Commercial Railroad Bank of Vicks- 
burg, 98. & M., 395, in which that court held that the assets 
of an insolvent corporation were no more a trust fund than 
the assets of an insolvent individual, and said: 


“Tt is now settled that a bank may make an assignment 
of its effects forthe payment of itsdebts. Such assignments, 
whether made voluntarily or by operation of law, have often 
been upheld. ' The objection on this part of the 
case, however, Is that the assets of a bank constitute a Lrust 
fund for the payment of all its di bts, and that ho disposition 
ean be made of this trust fund, but only that which secures 
equality among’ the ereditors : in other words, that ho priori- 
ties or preferences Cali be civen 

2 In one sense, the assets of a hank do constitute a trust 
fund, for they cannot be lawfully diverted from the payment 
of debts; yet no creditor, unless he have a judgment, has 
such an interest in them, apart from an assignment, as will 
enable him to subject them to his debt. <A particular as- 
signment may be made of part of the effects to pay a speci- 
fied debt. Payment may be made to a single creditor, 
though such payment may exhaust the fund. These pref- 
erences could not be given if any indefinite trust attached 
to the assets in favor of all the ereditors. <A preference 
given by a general assignment does not, therefore, of neces- 
sity invalidate the deed, yet all such preferences are liable 


to objection and must be watched with jealousy. Though 
thev may create suspicion they are not in themselves fraud- 
ulent.” 


It is certainly an extraordinary proposition that section 
738 covers every case which could be brought by a creditor 
of an insolvent corporation, and that a general, unsecured 
creditor of an insolvent corporation which was carrying on 
its business, whose debt was not due, had such a lien on or 
claim to the assets of the corporation as to entitle him to file 
a bill to have any specific lien adjudged fraudulent. 

Suppose that Hill’s was the only mortgage, could the 
furnace Company maintain a bill before its debt was due, 
having no lien on the property, to set aside his mortgage on 
this theory of an insolvent corporation’s assets being trust 
funds? Further argument on this point seems to us un- 
necessary. 

We do not understand and are unable to appreciate the’ 
pertinency and force of the argument made by counsel for 
appellees as to jurisdiction over subject-matter and review 
on error or appeal. Counsel, as we found, concede that the 
bill of the Furnace Company on its face must bring it 
within the scope of section 738. As it does not, as we claim, 
how is it possible to uphold the jurisdiction of the circuit 
court over Hiil’s interest in the property? Counsel repeat- 
edly claim, as the court below did in its opinion, that the 
bill in the case at bar is not one that seeks to review the pro- 
ceedings and decree in the former cause. This is a very 
strange claim in the face of the allegations in the bill and 
the praver for relief. The facts are stated in the bill, and 
under the prayer for general relief we are entitled to any 
relief these facts warrant 

How are appellants to be protected in their rights? It is 
not denied that they are the Jona fide owners of Hill’s in- 
terest in and to tie mortgages and the debt secured by 
them. ‘They applied to the circuit court to protect their 
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interest therein long before any decree was entered against 
Hill, either on the bill or cross-bill (Record, page 10). The 
court below denied them leave to appear in that cause, to 
become parties thereto and protect their interests. 

lt was claimed they were purchasers or assignees pen- 
dente lite. What of it? They were entitled as such to 
their day in court, to the protection of their interests, and 
to the proceeds of sale if the court had authority to sell. 
Not being parties to that cause, how were they to review the 
courts’ action, either on error or appeal? No other course 
was open to them than to file the bill they did in this case. 
This 1s not a collateral attack ; itis a direct proceeding, and 
in this cause appellants are entitled to such relief as the 
facts warrant. 

Had the court below permitted appellants to have ap- 
peared in the original case, as we claiin it was bound to do, 
it never would have rendered the final decree nor taken the 
action it did. 

We claim: that in this case all that the court below did in 
the National Furnace Company’s case, in so far as it affects 
the interests of appellants and their assignor, Hill, is before 
this court for review, so far as the record discloses the action 
of the court below, and on such review the appellants are 
entitled to the relief they seek. 

On page 17 of their brief counsel for appellees claim the 
furnace Company’s bill was filed under the statutes of IIli- 
nois, and quote the section. 

A reading of the bill will be sufficient to show that it does 
not present, in any aspect of it, a case to warrant a court of 
equity to dissolve the corporation mortgagor. All that was 
charged was the creation of an unlawful preference to secure 
bona fide debts and the incurring of an indebtedness in ex- 
cess of its capital stock. Neither of these are by statute or 
in equity made grounds for the dissolution of a corporation 
or the forfeiture of its charter. 

Neither was the Furnace Company entitied to bring such a 
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suit: its debts were not due; it was not a stockholder; it 
had no lien on the property mortgaged. We have been un- 
able to find a single case warranting the claim that such a 
creditor, or any creditor, or stockholder even, was entitled 
to maintain a suit for the dissolution of a corporation or 
forfeiture of its charter because the corporation had given 
one or more of its creditors preferences, or had created an in- 
debtedness in excess of its capital stock. 

As we said in our brief in this case (page 20), the supreme 
court of Illinois has construed the act in question and con- 
fined it to a certain class of corporations, and the Furnace 
Company’s bill did not set forth that the Moline Malleable 
Iron Works was one of the class covered by the statute. 

Even if it were, can it be contended that such a suit is one 
contemplated by section 735” We claim it is not. 

[t will be noted here that in the final decree in the case 
of the National Furnace Co., as appears by the plea (Rec., 
p. 27), the court did not hold the mortgages invalid as to 
Hill, because they were unlawful preferences, as it is alleged 
they were in the bill of the National Furnace Co. They 
were not, in fact, unlawful preferences as alleged in the bill. 
The statutes of Illinois do not make them such, even on 
the allegations in the bill, and the cases cited by counsel 
for appellees in their brief, page 22, to wit, 120 Ill., 208, and 
129 U. S., 329, are not pertinent. The Moline Malleable 
[ron Works in making the mortgages did not at the same 
time make a deed of assignment for the benefit of creditors. 
It was not a case for the application of the one-transaction 
theory. The company gave mortgages to secure bona fide 
debts, as it had a right to do, and even on the allegations 
in the bill of the National Furnace Co. no case of unlawful 
preference is shown. 

Counsel for appellees fail to cite any Illinois statute or de- 
cision upholding their claim that the bill of the National 
Furnace Co. on its face, adinitting its allegations to be true, 
presented a case of unlawful preference as to Hill or grounds 
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for the dissolution of the corporation. It is a novel claim 
that the creation of bona fide indebtedness by the directors 
of the corporation, for the businéss of the corporation, in ex- 
cess of its capital stock, will vitiate a mortgage given by the 
company to a director to secure its own debt. The only 
penalty or effect of the creation of the debt according to the 
statute, so far as we are advised, is to make the director 
creating or assenting to the creation of the debt personally 
liable for the excess over the capital stock. 

lt is neither a ground for dissolution of the corporation 
nor the setting aside of a mortgage otherwise valid. 

Such being the character of the bill of the National 
l‘urnace Co., how can it be claimed that on its face it au- 
thorized the circuit court to entertain jurisdiction of Hill’s 
interest in the property ? | 

Hill, being 
the statute. That entitled him to be sued only where he 
resided or could be found. <As against him, in order to 


a non-resident, was within the protection of 


entertain jurisdiction of him and his interest in the prop- 
erty, it must affirmatively appear on the face of the bill of 
the National Furnace Company that the court had such 
jurisdiction ; and that bill on its face must show such a case 
as was not liable to general demurrer; otherwise there was 
no case and no jurisdiction. In that case the bill must show 
“a case,” for jurisdiction rests on the case, and can only be 
exercised over Hill provided there is such a ease. 

The prayer of the bill of the National Furnace Company 
does not make or tend to make the case. It is the allega- 
tions of fact that make the case. 

Admitting all these allegations to be true, we say there is 
no case; hence no right to take jurisdiction of the interest 
of the non-resident in the property, and no right to make 
an order under section 738. 

Touching any and all other matters in the bill of the 
National Furnace Company not affecting Hill or his interest 
in the mortgaged property we have noconcern. It was only 
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necessary for the purposes of the case at bar to make parties 
to it those interested in the property as appears of record, 
and this applies to every aspect of the case. Failure, how- 
ever, to make all parties interested parties, would not pre- 
vent us from obtaining the relief we are entitled to. 


II. 


“Service of the Order on Hill under the Original Bill Gave 
Jurisdiction.” 


Pages 25 to 30 of the brief of counsel for appellees discuss 
the above proposition. Counsel, after quoting section 738, 
refer to Shaniwald vs. Lewis, 5 Fed. Rep., 510. We again 
refer the Court to this case as containing a clear and in- 
structive construction of section 738 and the cases covered 
by it. On page 516 the Court say: 

“In my judgment this section was only intended to reach 
those suits in equity in which it was sought to enforce some 
pre-existing lien or claim, legal or equitable, upon or to 
some specific property, real or personal, and not to cases in 
which it issought to reach and appropriate the general prop- 
erty of a defendant to the payment of debts,” «ce. 


It seems clear to us that the suits referred to must be 
entered by one who has the right to assail the lien, cloud, or 
encumbrance sought to be removed. He must have such 
an interest in the thing—in the title to the thing—as to enable 
him to apply to a court of equity to remove it. It is not the 
mere existence of a lien, cloud, or encumbrance on the title 
that confers jurisdiction. He who brings the suit must in 
law or equity have such a specific lien on, or claim to the 
property affected, as to entitle him to maintain the suit, to 
remove or assail the lien, cloud, or encumbrance. It is this 
essential jurisdictional fact which counsel for appellees ignore 
and which the bill of the Furnace Company did not contain. 

May any volunteer assai! the lien or encumbrance of the 
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non-resident lienholder and compel him to defend his 
right in the property in a district other than that in which 
he resides? Certainly not. It is clear, under the elemen- 
tary principles of equity and the repeated decisions of this 
Court, that the National Furnace Company was not entitled 
to maintain a suit to set aside the mortgages given to George 
H. Hill, and that therefore their bill-did not present a case 
covered by section 738, and was nota casein which the 
circuit court was authorized under section 738 to make an 
order on a non-resident owning or claiming an interest in 
the property. This is true, even though, in fact, in a proper 
case, the mortgage interest of Hill might have been success- 
fully assailed, because some other person than the National 
furnace Company might have maintained a suit that did 
confer jurisdiction on the court below over Hill and his 
interest in the property. 


III. 
Jurisdiction by the Cross- Bill. 


Pages 30 to the end of the brief contain a discussion of ' 
the right of the court to acquire jurisdiction over Hill by 
the cross-bill of Wheelock & Carson. 

This part of the brief contains some remarkable state- 
ments. 

On page 31 counsel claim that we concede that the nature 
of the cross-bill would have authorized service on Hill under 
section 738, and refers to page 27 of our brief and quotes 
therefrom. We fail to see how our statement, that the juris- 
diction of the circuit court could not be enlarged by the 
cross-bill, is a concession that, in fact, it was. Again, on 
page 30, counsel claim that “the cross-bill was in substance to 
enforce prior existing lie ns.” 

How? As we have found (see statement, supra), the cross- 
bill wholly failed to disclose any ground for relief or to 
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warrant the enforcement of the so-called existing lien. It 
wholly failed to aver any default or anything under the 
terms of the mortgage to warrant foreclosure. 

We submit, in answer to the lengthy discussion of what 
a cross-bill may do, the following : 

If no case was presented by the bill of the National Fur- 
nace Company against Hill, and the court could not acquire 
jurisdiction over him by that bill, how could a cross-bill 
give the court jurisdiction to assail and destroy his mort- 
gages, that being the express purpose of the original bill? 

How could the court accomplish by the cross-bill what it 
could not by the original bill,and which it was the purpose 
of that bill to accomplish ? On the dismissal of the original 
bill what was there left? How did the court acquire juris- 
diction of the subject-matter or the persons, if there were no 
case made by the original bill, and the National Furnace 
Company had no right to maintain the suit ? 

The cases cited by counsel (so far as we have examined 
them) are not pertinent to this case. In all of these cases 
the court by the original bill had acquired jurisdiction of 
the subject-matter of the property, and the cross-bill simply 
sought to have all liens thereon determined. 

In the case at bar the court below did not acquire jurisdic- 
tion of the subject-matter—of the property—by the original 
bill of the National Furnace Company, and therefore could 
not acquire it by the cross-bill. 

It is begging the question to assume that it did acquire 
jurisdiction of the subject-matter by the original bill. If it 
did, it did not need the aid of the cross-bill; if it did not, the 
cross-bill could not be used to and did not enlarge its juris- 
diction over Hill and his interest in the property. This is 
not such a case as the language of the court in 14 Blatch., 
373, applies to. 

Hill was sought to be made a party to the original bill. 
His mortgages were assailed by that bill. The cross-bill was 
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used as an aid to do the same thing, and to give jurisdiction 
where none had been theretofore acquired. 

Wheelock, who filed the cross-bill, was, as appears by the 
record and the original bill of the Furnace Company, a citi- 
zen of Illinois, and Hill, as appears in the same way, to be 
a citizen of Ohio. Wheelock could not, therefore, on the 


a 


against Hill in the Federal courts of Illinois. 


ground of citizenship, have maintained an original bill 


How, then, could the court below have acquired jurisdic- 
tion over Hill’s interest in the property by the cross-bill if 
it did not by the original bill? Treating the cross-bill as 
an original bill, the court below, on the ground of citizen- 
ship alone, was without jurisdiction to entertain it. 

On page 27 of the record the court below found in its 
final decree, as set forth in the plea, as follows: 


“That said George H. Hill was not entitled to any lien or 
security by reason of said trust deed and mortgage, and 
that the same were invalid as to him, because the liabilities 
of said company in excess of its capital stock were incurred 
while he was one of its directors and its vice-president, and 
with his knowledge and assent thereto, and because he was 
named in said trust deed and chattel mortgage as a bene- 
ficiary thereunder, through his influence and control over 
said corporation as an officer thereof.” : 


We submit that neither of these reasons were sufficient 
in law or equity to warrant the court below in setting aside 
these mortgages as to Hill. 

Certainly the creation of indebtedness in excess of the 
“apital stock is no ground for declaring a mortgage given to 
a director to secure a bona fide debt as invalid. 

As to the other ground, in this case the mortgages were 
given not to secure pre-existing debts, and this fact appears 
by the record, but to secure Hill on notes which he endorsed 
for the company and which he had to pay. He endorsed 
these notes in consideration of receiving the mortgages, and 
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under these circumstances, as thus disclosed by the record, the 
mortgages were valid. 

Under any aspect of this case appellants are entitled to a 
reversal of the decree below, and to the relief prayed for in 
their bill. 


Respectfuliy submitted, 
| . 


Tuos. McDovuGALt, 


Of Counsel for Appellants.. 
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STATEMENT. 


The question presented by this record is as to the suffi- 
ciency of the plea interposed by the appellees to the bill of 
complaint, which was in substance an ordinary bill to 
foreclose two trust conveyances, a trust deed and chattel 
mortgage, given by the Moline Malleable Iron Works, a 
corporation of the State of Illinois, and engaged in busi- 
ness at the city of Moline, Illinois, to the appellee, 

Charles F. Hemenway, to secure certain endorsers or 
guarantors for it from loss by reason of their endorse- 
. ments or guaranties. One of the beneficiaries named in 


these trust instruments was George H. Hill, a resident of 


the State of Ohio, and the appellants base their right to 
the relief sought by their bill upon an assignment or 
transter made by George H. Hill on April i 2. 1584, as 
their bill alleges, to the appellant, Mellen, in trust for the 
use of the appellant, Sophia H. Boyd, of all his interest 
under these two trust instruments. 

In bar to the relief sought by this bill the appellees 
pleaded the final decree rendered on the 26th of June, 
1884, upon the original and supplemental bills; and the 
cross-bill of the appellee, Wheelock, in the suit brought 
by the National Furnace Company in the court below 
against the Moline Malleable Iron Works, George H. 
Hill, and others. This plea was sustained on the hear- 
ing, and decree was entered dismissing the bill. 

On the 2d of July, 1883, the National Furnace Com- 
pany, asa creditor of the Moline Malleable Iron Works, 
exhibited its bill of complaint in the court below on its | 
own behalf and on behalf of all other creditors, making 
defendants thereto the Moline Malleable Iron Works, 
George H. Hill, Wheelock, Carson, the Keator Lumber 
Company, Charles F. Hemenway, and others. It alleged 
(we follow the statements of the defendants’ plea, Abst., 
24) that at the time when the Moline Malleable Iron 
Works executed the trust deed and chattel mortgage, 
which is in controversy here, it w as insolvent, and its in- 
debtedness was largely in excess of its capital stock, and 
that its officers and directors had assented to the creation 
of its indebtedness; that these conveyances were fraudu- 
lent and void as against the creditors of the company. It 
prayed for a receiver and a decree adjudging the trust 
deed and chattel mortgage fraudulent and void as against 


the complainant and the creditors of the iron company. 


On August 1, 1883, upon the application of the furnace 


company for the preservation of the property pending its 
suit and for the benefit of all parties interested therein, the 
court appointed R. E. Jenkins receiver of the iron works 
and of its property, and under the court’s order the iron 
works conveyed and delivered possession of its property 
to the receiver. 

On November 28, 1883, Wheelock, appellee herein, by 
leave of the court, filed his cross-billin the said cause, to 
which he made the iron works, the furnace company, 
George H. Hill, Hemenway and Carson, defendants. This 
cross-bill alleged that Wheelock and Carson, at the re- 
quest of the iron works, and in reliance upon its promise 
to give them security from any hability to loss, became 
guarantors for it upon its commercial paper to the amount 
of $50,000; that afterwards, on November 12, 1882, a 
resolution was adopted by the iron works authorizing its 
officers to execute proper instruments to secure them from 
loss, and thereafter, at Wheelock’s request, said corpora- 
tion executed the said trust deed and chattel mortgage; 
that after the adoption of this resolution George H. Hill, 
then a stockholder and director of the company, became a 
guarantor for it, and by his influence as an officer of the 
company he was, upon the execution subsequently of the 
trust deed and mortgage, made a beneficiary under them. 
That the company was indebted largely beyond its capital 
stock. and Hill had assented to the creation of this in- 
debtedness and was liable to the creditors for this excess: 
and that the trust deed and mortgage were valid as to 
Wheelock, Carson and the Keator Lumber Company, and 
Hill was not entitled to have the security thereof. That 
the property covered by the trust deed and chattel mort- 
gage was rapidly depreciating in value, and should be sold 


as soon as possible. It prayed that the trust deed and 


chattel mortgage might be declared valid, and the re- 
ceiver might be directed tosell the property covered by 
the trust deed and mortgage immediately, and for the ap- 
plication of the proceeds in satisfaction of the indebtedness 
guaranteed by Wheelock, Carson and the lumber com- 
pany, and the balance distributed fro rata among the cred- 
itors of the company. 

On the filing of this cross-bill an order was entered 
directing the defendants named therein to plead, answer 
or demur to it on or before December 20, 1553; and 
George H. Hill being a non-resident, that a copy of 
the order be served on him on or before December 5, 
1883; and thatin case Hill did not appear and plead, an- 
swer or demur to the cross-bill within the time limited, it 
should be taken as confessed by him. A copy of this 
order was served on Hill December 1, 1883. 

On December 22, 1853, the receiver filed his petition, 
in which he alleged that the property of the tron works in 
his possession as _ receiver, including that covered by the 
trust deed and mortgage, was rapidly depreciating in 
value, and for the interest of all persons interested in 
it and for the benefit of creditors, it should be sold at 


rht be authorized to effer the 
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once, and prayed that he m1 
property for sale. On this petition an order was entered 
directing the receiver to offer and advertise all the prop- 
erty for sale,and report bids to the court. 

On the receiver's advertising the propertly for sale une 
der this order, the appellee, Wheelock, made the highest 
bid, $30,000, which being reported to the court, no excep- 
tions to the acceptance of this bid having been made 
within the time fixed by the court, it was ordered on the 


3d of March, 1884, should be accepted, and the receiver 
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was directed to sell and convey the said property to him. 
which he thereupon did. 

On March 3, 1554, it was ordered that Hill appear 
and plead, answer or demur to the original and supple- 
mental bills, on or before April 15, 1584, and that a copy 
of this order be served on him on or before March 15, 
1884, and that in default of his appearance as directed, 
the original and supplemental bills should be taken as con- 
fessed. A copy of this order was served on Hill within 
the time fixed, and on April 22, 1884, Hill not ap- 
pearing as directed the original and supplemental bills 
were, by the order of the court, taken as confessed by 
him. 

On the 23th of April, 1884, Hill not having appeared 
and pleaded, answered or demurred to Wheelock’s cross- 
bill, it was ordered that the cross-bill be taken as con- 
fessed by him. 

The original and cross-cause then came on for hearing, 
and on June 26, 1884, final decree was rendered on the 
original and supplemental bill, and on the cross-bill, in 
which decree it was found that the iron works was in- 
debted in the sum of $75,000, in excess of its stock: that 
the trust deed and chattel mortgage were validas to Whee- 
lock, Carson and the lumber company, but that Hill 
was not entitled to any lien or security under them and 
they were invalid as to him, because he as director and 
vice-president of the iron company, had assented to the 
creation of its indebtedness in excess of its stock, and had 
though his control and influence as an officer over the 
corporation, caused himself to be named as a beneficiary 
thereunder; and it was decreed that Wheelock, Carson 
and the lumber company were entitled to have the pro- 


ceeds derived from the sale of the property, covered by 


ae ere a 


the trust deed and morteave in part satisfaction of the 
y 
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sums paid by them forthe iron company. 


before the hearing and before this final decree was 
rendered, but after everv other proceeding above stated 


had been taken, on the 5th of May, 1884, the appellants 


filed their bill of complaint in the case now at bar. As 
we have already stated, tnis bill is, as to the relief sought 
by it, an ordinary bill to foreclose the trust deed and 
chattel mortgage, which the bill of the furnace company, 
in the cause then pending, had attacked as fraudulent and 
void, and sought to set aside, and the lien of which the 
cross-bill of Wheelock in that cause sought to enforce 
against the property, alleging them to be valid as to him, 
Carson and the lumber company, but that Hill was not 
entitled to have the security thereof, and which, by the 
final decree rendered subsequently, were decreed to be 
invalid as to Hill, but valid as to Wheelock, Carson and 


the lumber company. 


The appellants base their right to maintain their bill of 
foreclosure upon an assignment or transfer, which they 
allege was made by George H. Hill to the appellant, Mel- 
len, on the 12th of April, 1584, in trust for the use and 
benefit of the appellant, Sophia H. Boyd, of all his in- 
terest, right'and title under the two trust conveyances, 
the trust deed and chattel mortgage. Their bill alleges 
(Rec., 4-11; Trans., 2~4) that the Moline Malleable Iron 
Works, on June 23, 1583, executed and delivered its trust 
deed to Charles F. Hemenway, conveying to him the 
property described therein in trust, to secure the appellees, 
W heelock, Carson and the lumber company, and George 
H. Hill from any loss or damage by reason of their hav- 
ing endorsed or guaranteed its paper, Wheelock and Car- 


son, to the amount of $49,c00, Hill $20,000 and the 


/ 


lumber company $1,000. It sets forth (Trans., 2, 3) 
the language of the trust deed creating and defining the 
trusts. From this it appears that Wheelock and Carson 
had been promised by the iron works a lien on the prop- 
erty mortgaged before they became guarantors for it,and 
had in reliance on this promtse become guarantors and en- 
dorsers for it. It alleges the execution of the chattel 
- on the same trusts and at the same time, and as 


¢ ry r 
mortgage 


part of the same transaction. 


[It alleges that George H. Hill was compelled by the de- 
fault of the Iron works to pay $20,000 on the notes of 
the company which he had guaranteed and endorsed for 
it, and which were secured by the trust deed and chattel 
mortgage. That (Rec., 13), ** for a good consideration” 
George H. Hill, on April 12, 1884, sold and conveyed his 
entire interest in and title to the said trust deed and chat- 


te] mortgage and the $20,000 indebtedness secured there- 


by to Mellen in trust for Sophia H. Boyd; that the said 


$20,000 remains unpaid and the complainants are entitled 


to have the trust deed and chattel mortgage foreclosed. 

The bill then makes the following references to the 
cause then pending brought by the National Furnace 
Company. It sets out the substance of the original bill 
(Trans., 6, 7), and quotes veréatzm its prayer (Trans., 8). 
As stated in the Mellen bill it appears that the charges of 
the furnace company’s bill in substance were, that the 
iron works was insolvent, its indebtedness largely in ex- 
cess of its capital stock, for which its directors and officers 
were liable, and that the trust deed and chattel mortgage 
were invalid and fraudulent as amounting to an assignment 
with preferences; and the prayer was in substance that 
the corporation might be dissolved and its business closed 


up and a receiver appointed to do all things necessary for 
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the closing up of its affairs; that the corporation and its 
officers, etc., might be enjoined from making any disposi- 
tion of its property; that the trust deed and mortgage 
might be adjudged fraudulent and void, and its property — 
sold and distributed among its creditors. 

The Mellen bill then states the filing of supplemental 
bills, and avers that neither the original or supplemental 
bills showed that the furnace company had any lien or 
claim to the property covered by the trust deed and chat- 
tel mortgage, and alleges that the furnace company had 
no right to bring suit to set aside the trust deed and mort- 
gage, “having no lien on or claim to said property and 
‘no interest therein whereby said court on its behalf could 
“or had a right to assume jurisdiction of said cause, and 
“of George H. Hill’s interest in said property or of said 
“ property or to compel the said Hill at any time to plead, 
‘“ answer or demur thereto or to make any order or de- 
‘cree in the premises affecting said property or the in- 
‘terest of said Hill therein.” (Trans.. 9.) 

It states the appointment of the receiver, the sale by 
the receiver to Wheelock under the court’s order, and the 
confirmation of this sale. That “ after the sale of said 
“property, * * * the court without any authority, 
‘‘ and for the first time made an order on George H. Hill 
‘asa non-resident defendant, * * * to appear and 
ce plead to the original and supplemental bills on or before 
‘¢ April 15, 1554, and to be defaulted unless he so appeared; 
« but Hill did not appear, and has never entered his ap- 
“pearance * * *” (Trans., 10). That the appel- 
lant Mellen made a motion for leave to appear in said 
cause and be madea party thereto, which motion the 
court overruled. 


It avers “that said order of said court selling said 
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“ property was wholly null and void; that at the time the 
“same was made, the court had not acquired jurisdiction 
“ of said property, nor of the person of said Hill or his 
“interest in the property so sold; that said court did not 
“acquire by said cause jurisdiction to enquire into the 
“ validity of said trust deed and chattel mortgage, nor 
“ jurisdiction over the person of said Hill, nor of the 
“ property covered by and embraced in said deed and 
“ chattel mortgage, and all of its orders in the premises 
«“ as affecting said property, and the said Hill or his in- 
‘terest in said property, and the interest of your orators 
‘ thereunder were null and void and without authority in 
“the premises.” 

It makes defendants the iron works, Hemenway, Wheel- 
ock, Carson,S. T. Walker, ].S. Keator and B. C. Keator, 
as partners, omitting the National Furnace Company, the 
complainant in the other suit, and a number of the de- 
fendants therein. It omits to make George H. Hill a 
party. It prays (Trans., 11) for a foreclosure of the 
trust deed and chattel mortgage, for a determination of 
the liens thereunder, the sale of the property and dis- 


tribution of the proceeds. 


It will be observed that this bill makes no mention of 
Wheelock’s cross-bill, or of the service of the order on 
Hill to appear and plead, answer or demur thereto, or of 
the orders of default against Hill both on the cross-bill 
and the original bill. Nor do the complainants therein 
by any supplemental bill bring before the court the final 
decree, rendered in June, 1884, after their bill was filed. 

The defense which is pleaded in bar by the appellees to 
this bill, is that by the final decree of June 26, 1884, in 
the former cause, it was decreed that the trust deed and 


chattel mortgage were invalid as to Hill, and that he was 


IO 


not entitled to have the benefit of their security. The 
plea sets out with sufficient particularity the various pro- 
ceedings in the former cause, that were necessary to show 
the nature of the original and cross cause, the jurisdiction 
which the court had over Hill on both the original and 
cross-causes, and the substance of the final decree ren- 
dered therein. We have already stated in their chrono- 
logical order the matters set forth in this plea. 
Statements are made in the brief for the appellants, 
that indicate a total misapprehension on the part of conn- 
sel for appellants of the vist of this plea. On page 31 it 
is said that the plea “simply sets up as a defense the 
‘“ order made in the cross-bill in the case brought by the 
“ National Furnace Company. * * * ‘That order, as 


‘we have stated. was made on the cross-bill some time 


a 
° 


‘after the appellants applied for leave to the court to be 


* 
* 


made parties to that cause and was made bv the court 
‘“ when it was without jurisdiction of said Hill or his in- 


“terest in the property, which leave the Circuit court 


i. 
° 


refused. and which order or decree on the cross-bill was 


7 
? 


made long before any decree had been rendered on the 
‘ original or supplemental bills in the cause. The prop- 
‘erty was sold and sale contirmed before the Circuit 


‘“ court issued any order to Hill to plead to the original or 


A 


supplemental bills, The final decree on the merits was 


. 


‘not rendered until some time after this suit was entered 
“in the Circuit court.” 

The statements of this paragraph are not very clear, 
but they seem to indicate a misapprehension of the gist of 
the plea, and to assume that the order or decree pleaded 
in bar was some one of the interlucutory orders entered 
by the court before the final decree, which is in fact 


pleaded in bar, was rendered. The only interlocutory 


II 


orders referred to in the plea, which were entered after 
appellants applied for and were refused leave to become 
parties, were the decrees against Hill pro confesso, on the 
original and cross-bill. The plea does not set up these in- 
terlocutory orders in bar, though it states them as a part 
of the necessary introduction to the real defense, viz: that 
by the final decree in the cause, rendered as well in the 
4 cross-cause as in the original cause, Hill, in whose right 
the appellants, who are mere volunteers Pendent e/rle, can 
only claim, was adjudged to have no rights under this 
trust deed and chattel mortgage which they now seek to 
foreclose. 

The sequence of the matters stated in the bill and 
the plea is important. The only order entered in the 
cause, before Hill was served with the order to appear 
~ and defend against the cross-bill, was that appointing the 

receiver. The receiver's petition for sale of the property 
was not filed until after the expiration of the time within 
which Hill was ordered to appear in the cross-cause. The 
order for sale on this petition, the sale and the confirmations 
of the sale were not made for some time after service on 
Hill under the cross-bill. And it was after these proceed- 
ings in the cause and after service on Hill of an order 
under the original bill to appear and defend, that his as- 
signment or transfer of his claim of right and interest un- 
der the trust deed and chattel mortgage was taken 
by the appellants as mere volunteers. They stand merely 
— in Hill’s shoes, and the decree in the cause is conclusive 
on them, if valid and binding as to Hill. 
Complaint is made in the bill and repeated in the argu- 
ment for appellants that the court refused to allow the ap- 
pellants to become parties to that cause. As the sole 


question in this case is whether the final decree in that 


r2 


cause is or not valid as against Hill, and as this decree 
must be either conclusive on the appellants, or wholly 
null and void, so far as it affects the interest claimed by 
Hill under the trust deed, we did not deem it material 
or proper to refer in our plea to the matters that appeared 
in the former cause, that undoubtedly led the court in the 
exercise of its judicial discretion to refuse this application. 
At the close of its opinion on the hearing of this plea 
(Trans., 31) the court refers to a former application 
made by Hill (not referred to in the plea), which very 
probably led to the refusal of the motion made by the 
appellants. It is clear, however, that the action of the 
court in refusing this application cannot in any way add 
to or affect the question as to the conclusiveness of the 
final decree: and it needs no further consideration. 

The sufficiency of the plea was argued before his 
Honor Judge Blodgett, and his opinion sustaining it has 
been made al part of the record. (‘Trans., 30, 31.) The 


gist of the opinion is “that the proceedings in thé Na- 
“tional Furnace Company case and the cross-bill of 
‘* Wheelock show such full and complete jurisdiction of 
“the subject-matter and the parties, as to make all these 
“ proceedings binding on Hill and on complainant who is 
“a mere volunteer assignee Jendente lite. * * * This 
‘bill does not purport to be a bill for the review and 
‘correction of errors made by the court in the National 
‘Furnace Company case, and lacks the essential feat- 
“ures of such a bill. On the contrary, this bill pro- 
“ceeds on the assumption that all that was done in the 
* National Furnace Company case was void as against 
“Hill and the complainants as the assignees of his in- 
“terest in the trust deed. * * * The cross-bill of 


‘‘ Wheelock seems to me to have been in all respects, 


“germane to the purpose of the original  bill— 
“that is, the purpose of the cross-bill was to assert, as 
“it did, that the trust deed was valid so far as Wheel- 
“lock was concerned, and alleged invalidity so far as 
‘the defendant Hill was concerned, and no decree was 
‘entered determining Hill’s right until he was prop- 
‘erly before the court by due service of process.” 

Counsel’s statement of this opinion ( Arg.,13.) leaves the 
impression, which we think entirely erroneous, that the 
court based its decision, that it had prior to the render- 
ing of the final decree acquired jurisdiction over George H. 
Hill to the extent of his interest in this property, entirely 
on the service under the original bill. On the contrary, the 
opinion, we think, views and treats Hill as_ certainly 
brought under the court’s jurisdiction in the cross-cause, 
and clearly treats the decree in so far as it holds the 
trust deed and mortgage invalid as to Hill as rendered 
yp and granting the affirmative relief sought by the cross- 
bill. 

Considering the scope of appellants’ bill, its allegations 
and the nature and character of relief sought by it, there 
can be but one question raised on this plea: Whether 
the court had jurisdiction of Hill so that its decree that 
the trust deed and chattel mortgage were invalid as to 
him, and that he was not entitled tothe benefit of the hen 
given by them, was binding on him or whether it was a 
nullity. Confining the argument to its proper limits the 
inquiry here must be solely as to the jurisdiction of the 
court over the subject-matter and over Hill, and if it had 
such jurisdiction, its decree, however erroneous and sub- 
ject to reversal on appeal or review in a proper proceed- 
ing brought tor that purpose, forms a complete bar to the 


prosecution of this suit. 
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The argument for appellants concisely stated is that the 
original bill did not warrant service of an order on a non- 
resident to appear, and that the court did not acquire juris- 
diction over Hill by the service of this order under the 
original bill; that the court could not acquire jurisdiction 
over him by service of an order to appear under the 
cross-bill, and therefore they conclude that there was no 
jurisdiction over Hill, and the decree so far as he was con- 
cerned was a nullity. 

We shall contend that the court had full jurisdiction 
over the subject-matter of the cause; that it acquired juris- 
diction over Hill in both the original and cross-causes, 
but that if the service on Hill of the order under the orig- 
inal bill was ineffective to give the court jurisdiction over 
him, the service under the cross-bill brought him under 
the court’s jurisdiction so that the decree which 1s here 
pleaded in bar and which was rendered as well in the 
cross-cause as the original cause, and grants the relief 
sought by the cross-bill, is conclusive on him and the ap- 
pellants claiming in his right, and can not be reviewed in 
this proceeding. In other words, the cross-cause and the 
decree rendered thereun cannot be treated as a nuliity, 
and until reversed on appeal or set aside on review it 


must be held conclusive in every collateral proceeding. 


ARGUMENT. 
¥ 

' - THE CO’IRT HAD JURISDICTION OVER THE SUBJECT-MATTER 

OF THE NATIONAL FURNACE CO. CAUSE. THE REGU- 

LARITY OF ITS ORDERS AND PROCEEDINGS IN THAT 

; | CAUSE IS NOT OPEN TO CONSIDERATION OR QUESTION IN 
THIS CASE. WHETHER ERRONEOUS OR NOT ITS ORDERS 

AND DECREE ARE CONCLUSIVE AND BINDING ON THE 

PARTIES WHO WERE BROUGHT UNDER THE COURT'S 

JURISDICTION, UNTIL REVERSED OR SET ASIDE IN SOME 

PROPER PROCEEDING, AND CANNOT BE QUESTIONED IN 


> 4 COLLATERAL PROCEEDING. 
-_ 


1. The bill in this case ts not a bill of review or a bill 

in the nature of a bill of review, but ts in substance an 
ortginal bill of foreclosure. 

| We do not understand that the claim is made by ap- 

pellants that their bill in form or substance seeks a re- 

view of the proceedings and decree in the former cause. 


On the contrary, their bill proceeds on the theory that 


the action of the court was wholly void as to Hill. They 


) do not ask a review of the proceedings in that cause for 

 & error appearing on the record, or for any other reason; 

| they do not by any supplemental proceeding bring the 

— final decree before the court in their cause; they do not 

| make the complainant in the former cause and others of the 

| parties to it parties here. In short, their bill is in no 
ee respect a bill of review or in the nature of such a bill. 


In the argument for appellants (pages 28, 29) the cases 
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of Zhe Minnesota Company v. The St. Paul Company, 
2 Wall., 609, and The Pacific Pe. BR. of Missouri vy. The 
Mo. Pa. R. R. Co., 111 U. S., §05, are referred to as 
being similar in form and character to the present case, 
and as furnishing a precedent for their bill. 

If the appellants are correct in their claim that the 
court had no jurisdiction over Hill, it would necessarily 
follow that its decree so far as concerned his claim of in- 
terest in the property covered by the trust deed and chat- 


tel mortgage was an utter nullity, and no precedent would 


g 

¢ 
be needed for a bill to enforce his claim of right regard- 
less of such a decree. ‘The two cases which are cited 
have nothing in common with the present case; they were 
essentially in the’nature of bills of review, and the ques- 
tion decided was as to whether, with reference to the 
jurisdiction of the federal courts, such bills should be 
treated as original and independent bills, or as ancillary to 
the cause, the proceedings in which they sought to bring 
before the court for review. This question has no rele- 
vancy here. 

The validity of the prdceedings and decree in the Na- 
tional Furnace Company cause comes in question here 
purely collaterally, and if the court had jurisdiction over 
the subject-matter of that cause and over Hill its decree 
must be held conclusive and a bar to the prosecution of 
this suit, wholly regardless of the question as to whether 
this decree is erroneous. 

2. Lhe Circuit court had full jurtsdiction over the sub- 
jecl-matter of the National Furnace Company cause, within 
the meaning of the doctrine that makes its orders and de- 
cree therein conclusive in every collateral proceeding on the 


parties who were brought under tts jurisdiction. 


lj 


It is utterly impossible to maintain successfully that the 
Circuit court did not have general jurisdiction over the 
subject-matter of the National Furnace Company’s bill. 
Indeed, notwithstanding the allegations of appellants’ bill 
charging a want of such jurisdiction, their argument has 
been limited to the point that the complainant in that cause 
was not seeking to enforce a prior lien, and the court 
could not therefore acquire jurisdicuon over Hill by 
service of an order under its bill. 

The Furnace Company’s bill was brought under the 
provisions of the twenty-fifth section of Chap. 32, Re- 
vised Statutes of Illinois. That section is as follows: 

Sec. 25. If any corporation or its authorized agents 
shall do, or retrain from doing any. act which shall subject 
it to a torfeiture of its charter or corporate powers, or 
shall allow any execution or decree of any court of re- 
cord, for a payment of money after demand made by the 
officer, to be returned “ no property found,” or to remain 
unsatisfied for not less than ten days after such demand, 
or shall dissolve or cease doing business, leaving debts 
unpaid, suits in equity may be brought against all persons 
who were stockholders at the time, or liable in any way, 
for the debts of the corporation, by joining the corpora- 
tion in such suit; and each stockholder may be required 
to pay his pro rata share of such debts or liabilities to 
the extent of the unpaid portion of his stock after ex- 
hausting the assets of such corporation. And if any 
stockholder shall not have property enough to satisfy his 
portion of such debts or habilities, then the amount shall 
be divided equally among all the remaining solvent stock- 
holders. And courts of equity shall have full power, on 


good cause shown, to dissolve or close up the business of 


any corporation, to appoint a receiver therefor, who shall 
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have authority. by the name of the receiver of such cor- 


poration (giving the name), to sue in all courts and do all 
things necessary to closing up its affairs as commanded 
by the decree of such court. Said receiver shall be in all 
cases a resident of the State of Illinois, and shall be re- 
quired to enter into bonds pavable to the people of the 
State of Illinois, for the use of the parties interested, in 
such penalty and with such securities as the court may, in 
the decree or order appointing the same, require. In all 
cases of suits for or against such receiver, or the corpo- 
ration of which he may be receiver, writs may issue in 
favor of such receiver or corporation, or against him or 
it, from the county where the cause of action accrued to 
the sheriff of any county in this state for service. 

This statute gives express power to courts of equity to 
dissolve or close up the business of any corporation and 
appoint a receiver therefor “on good cause shown.” 
Whether this statute is to be considered as merely declar- 
atory or as creating anew remedy against corporations and 
vesting in courts of equity a new power over them ts not 
material; but there can surely be no question as to the 
power and jurisdiction vested by this statute in courts of 
equity over the subject-matter of a suit for the dissolution 
of a corporation and the distribution of its assets. Nor 
can there be any doubt but that the decree of a court of 
equity rendered in a suit brought under this statute, 1s 
conclusive upon the parties to the cause, and cannot be 
questioned or attacked collaterally. 

“Jurisdiction is the power to hear and determine the 
« subject-matter in controversy between parties to a suit, 
“to adjudicate or exercise any judicial power. = <9 


“If the law confers the power to render a judgment or 


+ 
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decree then the court has jurisdiction; what shall be ad- 
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“ judged or decreed between the parties, and with which 


“is the right of the cause, is judicial action.” * * * 
Rhode Island v. Massachusetts, [2 Peters, 


O57: 


« 'n its most general sense the term ‘ jurisdiction’ when 


A 


‘applied to a court, is the power residing in such court 
‘to determine judicially a given action, controversy or 
“ question presented to it for decision. If this power 
“ does not exist with reference to any particular case, its 
“ determination by the court is an absolute nullity; if it 
‘ does exist, the determination, however erroneous in fact 
‘or in law, 1s binding upon the parties until reversed or 
“ set aside in some proceeding authorized by the practice 
“ and brought for that express purpose.” 


Pomeroy’s Equity Jurisprudence, Vol. I, 


“ So there is a more general meaning to the phrase 
‘« « subject-matter,’ in this connection, than power to act 
“upon a particular state of facts. It isthe power to act upon 


‘the general, and, so to speak, the abstract question, and 


* 
. 


to determine and adjudge whether the particular facts 


° 


‘presented call for the creation of the abstract power: 
«“* * * We conclude that jurisdiction of the subject- 
“ matter is the power lawfully conferred to deal with the 
“ general subject involved in the action.” 


Per Foucer, J., in //unt v. Hunt, 72 N. Y. 


In Elliott v. Peirsal, 1 Peters, 340, this court says: 
«“ When a court has jurisdiction it has a right to decide 
“every question which occurs in the cause, and whether 
‘** its decision be correct or otherwise, its judgment, until 
“ reversed, is regarded as binding in every other court.” 

ftose v. Himely, 4 Cranch, 2 41. 
Thompson v. Tolmie, 2 Peters, 163. 


In Cornet/ v. Wiliams. 20 Walla 250, it is said: * The 
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‘settled rule of law is that jurisdiction having attached in 
‘its original case, everything done within the power of that 
‘“ gurisdiction, when collaterally questioned, 1s to be held 
‘conclusive of the rights of the parties, unless impeached 


‘for fraud. every intendment is made to support the pro- 


“ceeding. It is regarded as if it were regular in all things 
‘and irreversible for error. In the absence of fraud no 


“question can be collaterally entertained as to anything 
“lying within the jurisdictional sphere of the original case.” 

This last definition or statement of the rule is referred 
to in Windsor v. Me Veigh, 93 U.S., 274, as being more 
absolutely correct. 

We cite the foregoing statements or detinitions of this 
universally recognized doctrine with perhaps unnecessary 
particularity, for the reason that this, principle applies to 
every question in this case. Every objection that can be 
taken against the sufficiency of the plea of this decree, 
and against its conclusiveness upon Hill and the appel- 
lants, will be found upon consideration to go to the exer- 
cise by the Circuit court of its jurisdiction rather than to 
its jurisdiction; and every objection is answered by this 
rule, that makes the judgment of the court having juris- 
diction over the parties and subject-matter conclusive. 

lt is argued by counsel for appellants (argument, Ig to 
21) thatthe Furnace Company’s bill did not give it “a right 
‘to invoke the aid of a court of equity, and seek for a 
« dissolution of that company;” that “ the bill did not on 
‘its face entitle it toa decree dissolving the corporation ” ; 
that the absence of averments as to the incorporation of 
the iron works “ would have made the bill liable to de- 
‘“murrer.” This line of argument would be entirely 


proper on appeal from the decree in that cause: but it has 


21 


nothing to do with the real question here of the court’s 
jurisdiction over the subject-matter of that cause. If we 
were to admit that these criticisms and objections to the 
action of the court were well taken, the conclusion would 
simply be that the Circuit court’s decree might be subject 
to reversal on appeal; but we do not propose to discuss 
or argue the question, and shall treat it as not material or 
relevant here. 

We think that counsel for appellants has misconceived 
the nature and purpose of the Furnace Company’s bill. 
It was not a creditor’s bill for the discovery of equitable 
assets or to get the aid of a court of equity in removing 
hindrances to the collection of a debt by legal process, but 
a bill seeking the administration and distribution of a trust 
fund. Upon the insolvency of a corporation, or its disso- 
lution and the closing of its affairs, its property and assets 
form, in equity, a trust fund for the creditors primarily. 
To the maintenance of a suit for the administration of this 
trvst fund a judgment is not a pre-requisite. 

Considering the express provisions of this statute, giv- 
ing power to courts of equity to dissolve a corporation 
and close up its affairs “on good cause shown,” we sub- 
mit that the subject-matter of a suit brought under this 
statute is within the jurisdiction of courts of equity, and 
that the decree of the court in such a suit is conclusive 
upon the parties to it. 

The cause shown by the Furnace Company’s bill was 
the insolvency of the Iron Company, and its execution of 
the trust deed and chattel mortgage, which were charged 
to be fraudulent and void as to its general creditors, as 
amounting to an assignment with preferences, contrary to 
the statute of Illinois concerning voluntary assignments. 
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We would suggest that, independently of the express 
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provisions of the statute. which we have above set forth, 
a court of equity has jurisdiction over the subject-matter 
of a bill by a creditor to set aside conveyances which are 
alleged to be fraudulent and void because amounting to 
an assignment by the debtor with preferences, and forthe 
administration of the estate. 


> 


Preston v. Pau ldine. 120 Iil.. 208. 
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White v. Cotzhausen, 129 U.S., 329 


3. Lhe objections taken oy the appellants’ bill and by 
their argument to the orders appointing the recetver and 


for sale of the Pp operlty on the receiver 's petition are not 


yelevant or material to the guestion ok the conclusiveness of 


the decree upon Hlil/ and lhe appellants. 


The receiver was appointed August 1, 1883, upon the 
application of the Furnace Company. Hill was not served 
with the order under the cross-bill to appear and defend 
to it until December 1, 1583; so that it must be conceded 
that at the time the receiver was appointed there was no 
jurisdiction over Hill either under the original or cross- 
bill. 

The receiver’s application for leave to sell the property 
was not made until after Hill was in default on the cross- 
bill; and at the time of the sale, though no order of de- 
fault had been taken on the cross-bill, he still remained in 
default. tle was not served with the order under the 
original billto appear and defend until after the sale had 
been made and confirmed. 

But the appointment of the receiver and the sale of the 
property were purely interlocutory proceedings in the 
cause. They are not pleaded in bar to this bill, though 
they are with other proceedings in the cause stated 


in the plea, but solely for the purpose of _ setting 
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forth with sufficient particularity the nature of the pro- 
ceedings that culminated in the final decree of June 26, 
1834, which the plea does interpose in bar to the prose- 
cution of this suit. By this decree it was adjudged and 
determined by the court that this trust deed and chattel 
mortgage were invalid as to Hill and that he was not en- 
titled to any lien or security by reason of them (Trans., 
27-)s and it was decreed that W heelock, Carson and 
the Lumber Company were entitled to receive the pro- 
ceeds derived from the sale of the property covered by 
the trust deed and mortgage in part satisfaction ot the 
sums paid by them for the Iron Company. If this decree 
is conclusive on Hill and the appellants until reversed on 
appeal or set aside In some proper proceeding brought 
for that pufpose, the appointment of the receiver and the 
sale of the property can not possibly concern them. If 
the trust deed and chattel mortgage are invalid as to Hill 
and he is not entitled to their lien or security, neither he 
nor the appellants, who are purely voluntary assignees 
pendente lite and can only claim in his right, have any 
right or equity to maintain suit for their foreclosure. We 
therefore submit that the sole question here 1s whether the 
Circuit court had jurisdiction in the Furnace Company 
cause over Hill. Ifit did have jurisdiction over him then 
the decree is a conclusive bar to the prosecution of this 
suit, and the question as to the regularity or effect upon 
Hill of the court’s orders, appointing the receiver and for 
sale of the property, is wholly immaterial and irrelevant. 
If the appointment of the receiver or the sale of the prop- 
erty were wholly void acts as to Hill, as claimed by ap- 
pellants, the decree is none the less a bar to the prosecu- 


tion of this suit. 


The proposition, therefore, with which counsel for ap- 
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pellants closes the second point in his argument (Argt., 
25); that if these proceedings were void as against Hall, 
‘the court could not subsequently, as against Hull, who 
‘did not voluntarily appear in said cause, make valid its 
‘action by anything it might do thereafter,” is not apphi- 
cable. And the reason 1s that the decree, adjudging the 
trust deed and mortgages invalid as to Hill, and that he 
was not entitled to any lien or security under or by reason 
of them, Is not in any respect founded upon these prior 
interlocutory orders in the cause. They were made by 
the court for the preservation of the property pending the 
litigation; while the decree was the determination and 
judgment of the court on the final hearing of the rights of 
the parties, with which the prior appointment of the 
receiver or sale of the property had nothing to do. 

It may seem somewhat anomalous to speak of the 
court’s selling the property of which it has taken posses- 
sion, for its preservation, but that was in substance the 
ground of the receiver's application for leave to sell—to 
put an end to the rapid depreciation in value which it was 
suffering. A court of equity ts vested with the power of 
selling the property in the receiver's hands, whenever 
such course becomes necessary to preserve the interests 
of all parties. 


High on Receivers, SS I92, 190. 


There is no foundation in fact for the objections asserted 
in appellants’ billand argument against these interlocutory 
orders. Hill’s only claim of interest in the property was 
that he was entitled under the trust deed and mortgage 
to a lien on it, and he could not complain even on appeal 
of the order appointing the receiver for the tron works 


and delivering to him the possession of its property. 
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And long before the sale of the property, he had been 
brought under the jurisdiction of the court by the service 
of the order to appear and defend in the cross-cause. 
We shall argue hereinafter that by the service of this order 
on Hill, under the cross-bill, the court acquired jurisdic- 
tion over Hill, so that its orders and its decree rendered 
therein became conclusive and binding on him, and can- 
not be treated as mere nullities. 

But whether these interlocutory orders were irregular 
or not, is not material to the real question of the conclu- 
siveness of this decree; which depends entirely upon 


whether the court acquired jurisdiction over Hill. 


Phe 


THE COURT ACQUIRED JURISDICTION OVER HILL IN BOTH 


THE ORIGINAL AND THE CROSS CAUSES. 


1. The service of the order upon Hill under the 
original bill to appear and defend thereto conferred upon 
the court purisdiction tn the cause over him. 

Hill was served under the original bill with the order 
entered March 3, 1584, directing him to appear and 
plead, answer or demur to the original and supplemental 
bills on or before April 15, 1884, and on the 22d of 
April, being in default, a decree Pro confesso was entered 
against him in the original and supplemental bills. This 
order of service was made pursuant to the provisions 


of section § of the act of March 3, 1875. ‘This pro- 


vides: “that when in any suit commenced in any 
“ Circuit court of the United States, to enforce any 
“ legal or equitable lien upon, or claim to, or to remove any 


“ incumbrance or lien or cloud upon the title to real or 


Ola 


‘ personal property within the district where such suit is 
‘ brought, one or more of the defendants therein shall 
* not be an inhabitant of, or found within the said district, 
‘or shall not voluntarily appear thereto, it shall be lawful 
‘“ for the court to make an order directing such absent 
“defendant or defendants to appear, plead, answer or 
“demur by a day certain to be designated, which order shall 
“ be servedon such absent defendant or defendants if practi- 


‘“ cable, wherever found. * * * and incase such absent 
5 5 


~~ 


‘defendant shall not appear, plead, answer or demur 


ta 


‘within the time so limited * * * jit shall be law- 
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‘ful for the court to entertain jurisdiction and proceed to 
“the hearing and adjudication of such suit in the same 
‘‘ manner as if such absent defendant had been served 


“ with process within the said district; but such adjudi- 


¢ 


cation shall, as regards such absent defendant or de- 
“ fendants, without appearance, affect only the property 
‘“ which shall have been the subject of the suit, and under 
“the jurisdiction of the court therein within such dis- 
‘4, 8 © 8° 

The provisions of this statute were complied with in 
the service of this order on Hill, and if the case presented 
by the Furnace Company’s bill came within the scope and 
purview of this statute, there can be no question but that 
by the service of this order the court acquired jurisdic- 
tion over Hill to the extent provided by the statute, viz: 
of his interest in or lien on the property covered by the 
trust deed and chattel mortgage, which was in part the 
subject of this suit. 

[t is, however, alleged in the bill and argued by appel- 
lants, that the court could not acquire jurisdiction over 
Hill by this service, and that this order for service and 


all of its orders as affecting the interest of Hill in said 
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property were null and void. The argument submitted 
in support of this proposition, very briefly stated, is that 
this statute only authorizes the court to acquire jurisdic- 
tion over a non-resident defendant by service of an order 
to appear and defend in suits brought to enforce a spe- 
cific prior existing lien or claim of the complainant on the 
property in cuestion, and that the Furrace Company’s 
bill was not a bill of this character, and did not seek to 
enforce a prior existing legal or equitable lien upon or 


claim to the property of the Iron Company. 


This argument confounds this bill with an ordinary 
creditor’s bill, and fails to take into consideration the 
nature and purpose of this bill. It was not a creditor's 
bill, as we have already said, but a bill for the administra- 
tion and distribution of property that formed a trust fund. 
There can be no question, but that, upon the insolvency of 
a corporation, or its dissolution, its property becomes a 
trust fund, for its creditors, primarily, and after satisfac- 
tion of their claims, for its stockholders. Any creditor 
can maintain a bill for the administration of this trust, and 
the distribution of this fund. A bill of this character is a 


‘ | 
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bill to enforce the primary hen and claim of the creditors 
upon this trust fund, and conforms to the first class of 
suits described in the statute. Under such a bill, a non- 
resident defendant, claiming an interest in the property of 


the corporation that forms the trust estate. can be brought 


under the jurisdiction of the court, to the extent of his 


interest in this property, by service upon him of an order 
to appear and defend to the bill. 

But this argument refers solely to the first provision of 
this statute, and ignores entirely the second class of suits, 
in which the statute authorizes service of an order to ap- 


pear to be made upon a non-resident defendant, and vests 


, 
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by such service jurisdiction in the court, over the interest 
of the non-resident in the property within the district, 
which is the subject-matter of the suit, viz: any suit “ ¢o 
“ remove any encumbrance, or lien or cloud upon the title to 
“real or personal property within the district where such 
“ suit is brought.” 

Prior to the adoption of this act, the provision in the 
statute for substituted service was limited to suits “to en- 
“ force any legal or equi table lien or claim against real or 
“ personal property within the district where the suit is 
‘¢ brought.” (U.S. Rev. Statutes,§ 738.) Andit hasbeen 
held that,“ this section was only intended toreach those suits 
“in equity, in which it was sought to enforce some pre-ex- 
‘isting lien or claim, legal or equitable, upon or to some 
“specific property, real or personal, and not cases in which 
“it is sought to reach and appropriate the general prop- 
“erty of a defendant to the payment of his debts. By the 
“words ‘legal or equitable lien or claim against real or 
‘‘ personal property,’ Congress intended to reach every case 
‘in which there should be any sort of charge upon a spe- 
“cific piece of property capable of being enforced by a 
“court of equity.” 

Shainwald vy. Lewts, 5 Federal Rep., 510: 


The same construction of Section 738 is adopted i 
I} truct f Sect 738 is ad 1 in 
Insurance Co. v. Bangs, 103 U.S., 439. 
Goodman v. Niblock, 102 U.S., 563. 


Uuder these authorities, if the bill were viewed as an ordi- 
nary creditor’s bill and not as a bill to enforce the equitable 
lien of creditors upon the trust fund, the argument which 
has been submitted by appellants would be entirely sound, if 
Congress had not by the act of March 3, 1875, which was 


as the court says in Shainwald v. Lewis supra, “ evidently 
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‘intended as a substitute for section.738,” included the 
second class of suits—those to remove any encumbrance or 
lien upon, or cloud upon the title to real or personal prop- 
erty within the district. 

To this second class of suits the Furnace Company’s bill 
belonged so far as it affected the lien or encumbrance 
of the trust deed and chattel mortgage on the property 
covered thereby, and the claim of Hill to be entitled to 
share in this lien or incumbrance. The trust deed and 
chattel mortgage covered specific property, all of which 
was within the district, (as is shown by the averments of 
appellants’ bill): and the Furnace Company’s bill sought 
to remove the lien or incumbrance of these trust convey- 
ances, attacking them as fraudulent, and praying that they 
might be held and adjudged fraudulent and void as against 
the creditors of the Iron Company. It was, therefore, a 
suit directly within the scope of this statute, and the court 
was authorized to cause service of its order to be made on 
Hill, and by this service acquired jurisdiction over him to 
the extent of his claim to a lien on this property under 
these trust conveyances. 

The provisions of this act embrace any suit brought to 
remove liens or incumbrances upon real or personal prop- 
erty within the district. The act does not further define 
the character of the suits to which its provisions shall ap- 
ply, nor does it in any way limit its application to 
any particular class of suits brought for this purpose, 
or to suits brought in any particular right. A suit brought 
by a creditor of an insolvent corporation for its dissolution 
and the closing of its business and the distribution of its as- 
sets among all creditors, in which itis specifically sought to 
remove the liens or encumbrances from property of the 


insolvent corporation created by trust conveyances, which 
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are specifically alleged to be fraudulent and void as against | 


the creditors, is a suit to remove a lien or encumbrance 


within the scope of this act. It presents a case, which 


would authorize the court under this statute to direct ) 
r—_¢ 
service of an order on a non-resident lienholder, and the 1 ™4 
court would by this service acquire jurisdiction over the 
non-resident to the extent of his claim of lien on the prop- _§ 
erty under the conveyances, that the bill attacks as fraud- A 
ulent and seeks to have set aside and removed. | 
We have not been able to find any decisions that con- - 
strue this provision of the act of March 2, 1875, or that | 
touch upon the change which it makes in respect to the 
suits in which the court can acquire this limited jurisdic- 
tion over non-resident defendants. But as the Furnace 
Company’s bill comes directly within the terms of this | 
provision of the act, the proposition that the court acquired an 
jurisdiction over Hill by the service on him of its order, : 1 
to the extent of his claim of interest or lien under the trust | 
deed and chattel mortgage, cannot require any support | 


other than that given by the act itself. 
2. The service of the order on Hill toappear and defend 


to the cross-bill gave the court such jpurisdiction over him in 


the cause, that its final decree, rendered in both the orig- 
tinal and cross-causes, 1s conclusive on him and the ap- 
pellants, until reversed on appeal, or set aside im some 
proper proceeding. 

While the original bill attacked the trust deed and 
chattel mortgage, and sought to have them adjudged 
fraudulent and void, the cross-bill was, in substance, a 


bill to enforce their liens, but attacking the lien given by 


themto Hill. The cross-bill was. therefore, a bill to enforcea 
prior existing lien, and, according to appellant’s brief, the 


court had power under the provisions of the act of March 3, 


— 
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1875, or of section 738 of the Revised Statutes, to acquire 
jurisdiction over Hill by the service of its order on him to 
appear and defend. This order was served on Hill on 
December 1, 1583, and not having appeared as directed, 
and remaining in default, a decree fro confesso on the 
cross-bill was entered against him on the 23d of April, 
i884. Ky the service of this order we claim that the 
court acquired such jurisdiction over Hill, that independ- 
ently of its jurisdiction over him in the original cause, its 
orders entered after this order was served on him, and its 
final decree, granting the relief sought in the cross-cause, 
cannot be treated as nullities, and void as to him, but 
must be held conclusive on him and the appellants in this 
collateral proceeding. 

We do not understand counsel for appellants to ques- 
tion but that the nature of this cross-suit authorized ser- 
vice on a non-resident defendant under section 738 of the 
revised statutes; but the argument is that the cross-bil| 
was not germane to the original cause; and if the court 
did not acquire jurisdiction over Hill in the original cause, 
it could not acquire jurisdiction in the cross-cause. Or as 
counsel puts it (Argt., 27): “ The jurisdiction of the 
“court could not be enlarged by the cross-bill, and Hill’s 
“interest in the property could not be affected by any 
‘“ order or decree made on that cross-bill.” 

In support of this line of argument counsel has cited 
the cases of Cress v. De Valle, 1 Wallace, 1; Putnam vy. 
New Albany, 4 Biss., 365; Weaver v. Aller, 3 Woods, 
152; Shre/ds v. Barrow, 17 Howard, 130, and Ayres v. 
Carver, 17 Howard, 59lI. 

This argument is erroneous in two respects; in the first 
place it has for its premises, general definitions and state- 


ments concerning the nature and characteristics of cross- 
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bills, which when properly qualified and limited are en- 
tirely correct, but which do not embrace or apply to all 
cross-bills, and are not applicable to the cross-bill in the 
present suit; and in the second place, its conclusion from 
these premises, that the decree on the cross-bill is null 
and void as to Hill is manifestly a won seguitur and 
erroneous. 

Cross-bills serve two diflerent purposes and belong to 
two distinct classes. They are either pure cross-bills 
seeking a discovery, and brought solely as a defense, or 
they are bills seeking an affirmative, equitable relief, and 
may then be considered not purely cross-bills, but in the 
nature of original bills seeking further aid from the 
court. They are of a mixed character, partaking partly 
of the character of original bills and partly of the charac- 
ter of bills not original. 

Story’s Eq. Pleading, § 398. 


The definition of a cross-bill, given by Cooper (Equity 
Pleadings, p. 85), which is generally stated, is: “ A cross- 
© bill ex ve ferminorum, implies a bill brought by a de- 
“ fendant in a suit against the plaintiff, respecting the mat- 
“ ter in question in that bill; and it is a weapon of defense in 
“in such case. But sometimes it is brought against the co- 
‘‘ defendants in such depending suit, when they have oppo- 


“ site claims which the court cannot determine upon in the 


o 
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‘ bill already filed, and the determination of such clash- 
“ing interests is still necessary toa complete decree upon 
“ the subject-matter of the suit.” And Story, adopting 
the first part of this definition, adds: “A _ bill of this 
“kind is usually brought, either (1) to obtain a neces- 


“ sary discovery of facts in aid of the defense to the or- 


“iginal bill, or (2) to obtain full relief to all parties, 


“touching the matters of the original bill.” (Story, 
Eq. Pl., § 389). 

There is, however, a material distinction between these 
two classes of cross-bills and between a cross-bill that seeks 
affirmative relief as to other matters than those brought 
in suit by the bill, yet probably connected with it, and a 
cross-bill filed simply as a means of defense; and there 
are rules applicable to the one case and not to the other. 
Story’s Eq. Pleading, § 398, (oth Ed.), 

note a. 

The Brandon Wife. Co. v. Prime, 14 

Blatchf., 372. 

Lowenstein v. Glidewell (U.S. Cire. court, 

District of Arkansas), 6 Reporter, 454. 
Ragland v. Broadnax, 29 Gratt., 401. 
Ladner v. Ogden, 31 Miss., 339. 

Dewees v. Dewees, 55 Miss.., 315. 


Fones Vv. Smith, 14 ill., 229. 


« When the cross-bill seeks relief, it is indispensable that 
* it should be equitable relief, otherwise it will be demur- 
‘rable; for to this extent it is not a pure cross-bill, but it 
‘‘ is in the nature of an original bill, seeking the further 
“ aid of the court beyond the purposes of defense to the 
‘original bill. * * * 


Story’s Eq. Pleading, S 629. 


And although the general statement of the rule is that 
“the cross-bill is auxiliary to the proceeding in the orig- 
“inal suit, and a dependency upon it.” (Ayers v. Car- 
ver, 17 Howard, 591), yet this rule is particularly appli- 
cable to pure cross-bills brought solely by way of de- 
fense, and is not strictly applicable to the other class of 


bross-bills. A dismissal of the original bill carries the 


2 4 
' ; 
) 

d ; 
; 

i 

7 
1 
i 

: 

i 

+) 

| 

il 

’ 
: 


34 


cross-bill with it when the latter seeks relief by way of 
defense; but it is otherwise, and relief may sull be given 
on the cross-bill where affirmative relief is sought thereby 
as to collateral matters. 
Lowenstein v. Glidewell,6 Reporter, 454. 
Ladner v.. Ovden, 31 Miss., 332, 344- 
Warrell v. Wade, 17 lowa, 96. 
Ragland v. Broadnax, 29 Gratt., 401. 
Chicago Artesian Well Co. Vv. Conn. M. 
L. 48s. Ce., £7 i0., 484. 


[t is true that a cross-bill is an auxiliary suit and must 
be germane to the subject-matter of the original bill, and 
that matters foreign to the subject-matter of the original 
bill cannot be litigated by way of cross-bill; but the 
proposition stated in appellant’s argument (page 27) that 
a cross-bill cannot be used for setthny any controversy 
between defendants is not absolutely correct, without add- 
ing this qualification that the controversy be not ger- 
mane to the original cause. Nor does the case cited, 
Weaver v. Alter, 3 Woods, 152, support this broad state- 
ment. 

Cooper’s Equity Pleading, 85. 


Story’s Eq. Pl., § 392. 


. 


“New and distinct matters, not included in the original 
“ bill or libel, should not be embraced in the cross-suit, as 
“they cannot be properly examined in such suit, for the rea- 
“son that they constitute the proper subject-matter of a 
“new original bill or libel. AZatters auxiliary to the cause of 
“action set forth in the original libel or bill may be included 
‘in the cross-suit and no others, as the cross-suit is in gen- 
“eral incidental and dependent upon the original suit.” 


The Dove, 91 U. S., p. 386. 
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* A cross-bill must grow out of the matters alleged in 
“the original bill, and ts used to bring the whole dispute 
‘ before the court, so that there may be a complete de- 
‘cree touching the subject-matter of the action.” 

Ex parte Railroad Co., 95 U. S., p. 225. 
Gregory v. Pike, 29 Fed. Rep., 588. 


In the Furnace Company case, the original bill directly 
attacks the validity of the trust deed and chattel mort- 
gage and sought to have them adjudged fraudulent and 
void, thus making their validity a direct issue in the case. 
One of the grounds of its attack upon the validity of these 
instruments was the preference given by them to Hill. 
The cross-bill asserted the validity of these instruments 
and sought to enforce the lien given by them for the ben- 
efit of the beneficiaries named therein, but attacked Hill’s 
right to share in the lien given by them, and sought to 
have them declared invalid asto him. The charge in the 
cross-bill that these instruments were invalid as to Hill, 
und the prayer that they might be enforced for the benefit 
of the other beneficiaries does not introduce any new con- 
troversy into the cause. It was necessary for the pur- 
poses of a final decree on the original bill, which sought 
the dissolution of the corporation and the distribution of 
its assets, that there should be a determination of all liens 
upon the property of the iron works, and an adjudication 
of all rights and equities in it; the property was in the 
possession of the court; it would have to be sold; and the 
cross-bill therefore properly sought to have the rights of 
the beneficiaries named in those instruments determined, 
and their lien enforced, and the proceeds coming from the 
sale of the property covered by them applied by the court 
for the benefit of those who should be adjudged to be en- 


titled to them. The questions as to whether these trust 
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were valid or not. and whether they should 


conveyances 
be set aside wholly or partially, or in whose favor they 
should be enforced, were all embraced within the sub- 
ject-matter of the original bill; and this cross-bill was 
clearly germane to the original cause, and does not intro- 
duce new matters of controversies into It. , 

It is, however, argued by counsel that, under the orig- 
inal bill, the court acquired no jurisdiction over Hill, and 
that he was only brought into the cause by the service of 
the order on him tn the cross-cause; that new parties can- 
not be brought into a cause by cross-bill; and the conclu- 
sion is drawn that the court could not acquire by this serv- 
ice any jurisdiction whatever over Hill, and its decree was 
void as to him. In support of this argument the case of 
Shields vy. Barrow, 17 Howard, 130, 1s cited. 

We have already discussed the question as to whether 
the court acquired jurisdiction over Hill by the service 
under the original bill, and need not refer to that branch 
of the argument further. But we take issue with coun- 
sel upon the two propositions involved in this argument: 
(1.) that new parties can never be brought into-a 
cause by a cross-bill, and (2.) that the decree which the 
court renders upon the cross-bill i8 null and void as to one 
who is made a party to the cause by the cross-bill, and 
upon whom there has been service under the cross-bill. 

Upon the first of these questions, it cannot be denied 
that in Shve/ds v. Barrow, Mr. Justice Curtis, as a dictum, 
lays down the general rule that new parties cannot be 
brought into a case by cross-bill. In that case the court 
held that the Federal court could not take jurisdiction of 
the original cause, because certain persons who were not 
made parties, but were held to be necessary defendants, to 


the original bill, were citizens of the same state as the 
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| j : complainant. These parties the Circuit court had ordered 
it to be brought into the cause by cross-bill, and it is in refer- 
: ‘ ence to this order and the cross-bill filed im compliance 
with it that Mr. Justice Curtis makes this statement, that 


. #i4 new parties cannot be introduced into a cause by a 
ill cross-bill. 

As a general proposition it cannot be applied to all 2 
classes of cross-bills; and exceptions must be recognized 
in the case of cross-bills that seek an affirmative equitable 
f | relief, touching the subject-matter of the cause, which re- 
| quires the presence of new parties. In such cases, the 
, course which is indicated in Shze/ds v. Barrow, cannot be 
followed, because these parties are not necessary parties 


’ 


to the original bill, but become necessary parties to the 


cause on the filing of the cross-bill. 
Brandon Mie. Co. v. Prime, 14 Blatchf., 
$72. 
McComb V. The Chicaago, RD Louts &- 
New Orleans R. PR. Co., tg Blatchf., 69. 
‘Jones Vv. Smith, 14 Ill., 229, 232. 
Hlurd v. Case, 32 Ill, 45, 49, 50. 
Blodgett v. Hobart, 18 Vt., 444. 
(Curd v. Lewts. I Dana. 351. 
Wickliffe v. Clay, td., 585. 
Sharp v. Prke, 5 B. Monroe, 155. 
Walker v. Brumgard, 13 Sm. & M., 723. 
Costers v. Bank of Georgia, 24 Ala., 37. 
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In Brandon Mfg. Co. v. Prime, supra,a demurrer was 


interposed to a cross-bill upon this very ground, and the 


dictum in Shields v. Barrow was relied upon to support 


it. The court says (p. 373): 


« Opposed to all this there is the remark of Mr. Jus- 
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‘tice Curtis in Shie/ds v. Harrow, and the reason given by 


“him in support of it to the effect that new parties cannot 
‘in any case properly be added by cross-bill, without citing 


‘ any authority for it, and books and cases that have fol- 


‘ lowed that remark without citing any other authority. 


‘* * * Anexamination of his reasoning shows that 


‘he made the suggestion without much examination 


‘probably, and his reasoning does not cover the whole 


‘ ground as to all classes of cases. The modes of pro- 


cedure he suggests would probably be ample in all cases 


‘of cross-bills brought for discovery in aid of a defense 


* 
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merely to the original bill, but not in cases of those 
brought for relief as well as defense, where new par- 
ties would be necessary to the relief sought. * * * 
Weighty as that remark is, it is not thought to be sufh- 


cient to control the reasons and authorities to the con- 


trary of it. The result of what is thought to be the 


soundest reasoning and the best considered authorities 
is that where a cross-bill shows that where there 1s a 
party to the subjects of the litigation as presented by it, 
who has not before been made a party, nor appeared to 
be a necessary one, and then does appear to be such, 
that party should be brought in by the cross-bill.” 

In Fones v. Smith, 14 Ills., 232, the court says: “ But 
it was obiected that the cross-bill makes the judgment 
creditors defendants, who were not parties to the origi- 
nal suit. This is true, and necessarilyso. * * * The 
judgment creditors are not strangers to the subject-mat- 
ter’ of the original suit; but no questions were presented 
by the original bill growing out of that subject-matter 


with which they were connected affecting their interests, 


‘and hence it was not necessary then to make them par- 


“ties. * * * It is not introducing new and independ- 
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“ent matter into the cross-bill, and new parties, for the 
“ purpose of answering that new matter, but it is present- 
‘ing new facts connected with the subject-matter of the 
‘ original bill and answering it, and new parties whose in- 
“terest may be likewise affected by the new allegations.” 

I. cannot, therefore, be stated as an absolute proposition, 
applicable to all cases, that new parties can never be brought 
into a case by a cross-bill. And if Hill were to be re- 
garded as a new party brought into this cause by the 
cross-bill, we do not think, considering the scope of the 
cross-bill and relief sought by it, that it would be held on 
appeal or review that there was any error in the action of 
the court in taking jurisdiction of the cross-bill and direct- 
ing service to be made on Hill to appear and defend in 
the cross cause. Hill’s presence in the original cause was 
not indispensible for the jurisdiction of the court; 
the cross-bill was germane to the original bill, and 
did not introduce into the cause new and distinct contro- 
versies or matters; and Hill was a necessary party to 
the cross-bill, and for the purposes of the affirmative re- 
lief which it sought. 

In the case at bar, however, the question is not one of 
error, but of jurisdiction; it is not a question as to whether 
this cross-bill presented a proper case for bringing Hill 
into the cause as a new party, but as to whether a new 
party can ever be brought into a cause by a cross-bill. 

On this branch of the argument it 1s not necessary to 
say that we have assumed for its purposes that the court 
acquired no jurisdiction over Hill by service of its order in 
the original bill, and that the validity of its decree depends 
entirely upon its jurisdiction over him ander the cross-bill; 


and we maintain that independently of the jurisdiction 
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under the original bill, Hill became a party to the cause, 
and was brought within the court’s jurisdiction by the 
cross-bill and the service on him under it. 

The second proposition involved in counsel’s argument 
is, that the decree which the court renders upon a cross- 


bill which brings a new party into the cause, is a nullity 


as to that party, notwithstanding he has been duly served 


under the cross-bill. 


It cannot be questioned that the court acquired by 
service of its order on Hill a jurisdiction over him under 
the cross-bill. Can, then, its decree rendered in the cross- 
cause as well as the original cause, be treated in this col- 
lateral’ proceeding as a mere nullity? 

The substance of counsel’s objections is that the cross- 
bill was too much of an original bill to be considered a 
proper cross-bill. Even if this objection is well taken, it 
cannot be asserted here; it could only be raised on ap- 
peal or by some proceeding in review. In other words, 
the objection that the cross-bill amounted to an original 
bill does not go to the jurisdiction and power of the court 
to render a decree on the cross-bill. The court, in treat- 
ing it as a cross-bill, may depart from rules of practice 
or procedure, but it still has jurisdiction over the subject 
of the cross-bill and over the parties brought before it by 
the cross-bill. 

Every cross-bill that is not a pure cross-bill brought by 
way of defense, that seeks an affirmative, equitable re- 
lief, is to that extent in the nature of an original bill, and 
partakes largely of the attributes of an original bill. Just 
where the cross-bill proper leaves off and the original bill 
in its composition begins, may not be in every case an 


easy matter to determine: and the court may err in enter- 
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taining as a cross-bill one that 1s too pronounced in the 


way of an original bill. But this error surely does not 
deprive it of jurisdiction over the parties brought before 
it by the cross-bill, if it has jurisdiction over its subject- 
matter. 

In the Federal courts, where the jurisdiction jis depend- 
ent upon the citizenship of the parties, the question, which 
we suggest, might arise in the case of a bill that was not 
germane and ancillary to the subject-matter of the original 
cause, but was in fact an original bill bringing matters 
into litigation wholly outside of the original cause, and in 
which the citizenship of the parties to the nominal cross- 
bill did not confer jurisdiction on the Federal court. This 
would be the case really before the court in Weaver v. 
Alter, 3 W oods, 152. 

This question cannot arise here, because as we have 
already shown this cross-bill was germane to the matter 
of the original cause and ancillary to it and did not bring 
in outside matters or controversies. Hence the jurisdic- 
tion which the court had over the subject-matter of the 
original bill conferred jurisdiction on it of the cross-bill, 
and the citizenship of the parties to the cross-bill was 
wholly immaterial. 

Railroad Companies v. Chamberlin, 6 

Wall., 748. 

First Nat. Bank v. Salem Capital Flour- 

me Mills Co., 31 Fed. Rep., 580. 
Gregory v. Pike, 29 Fed. Rep., 588. 


If then, Hill was brought into the cause asa new party 
by the cross-bill, the question is whether or not the court 
got any jurisdiction over Hill by the service of its order 


upon him under the cross-bill. To this question there 
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can be but one answer. It got jurisdiction over him to 
the full extent of its jurisdiction over the subject-matter 
of the cross-bill, and its decree against him granting the 
relief sought by the cross-bill is conclusive on him in 
every collateral proceding, and is a bar to the prosecu- 
tion of this suit. If there was any departure from the 
practice and procedure of courts of equity in bringing 
him into the case in this manner, it canonly be questioned 
on appeal or review, but not here. 

In conclusion, we respectfully submit that the court ac- 
quired jurisdiction over Hill under both the original and 
the cross-bills, and that its decree .in the cause, that the 
trust deed and mortgage were invalid as to Hill and that 
he was not entitled to the benefit of them, is a conclusive 
bar to the prosecution of this suit; and the judgment of 
the Circuit court sustaining the plea and dismissing the 
bill should be affirmed. 

Cas. M. Ossporn and 


SAMUEL A. LYNDE, 
Counsel for Appellees. 


